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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


AT 


JANUARY TERM, 1906. 


STATE, EX REL. WILLIAM SUMPTION ET Al, RELATORS, V. 
JOHN SMITH ET AL., RESPONDENTS. 


Firep June 20, 1906. No. 14,614. 


1, Repairs of county bricges contemplated by sections 114 and 115 
ch. 78, Comp. St., are such as may be made at once, and without 
considerable cost. 

2. Bridges: Repairs: Manpamus. The boundary line between Colfax 
and Butler counties is the south bank, of the Platte river, which 
flows between those counties. The bridge over the river between 
these counties was rebuilt in 1904 at a cost of about $22,000. In 
the following spring, by the movement of ice in the river, nearly 
one-half of the bridge was carried away. In an action of man- 
damus to compel the supervisors of Colfax county to repair the 
bridge, it is held that the action cannot be maintained without 
notice to both counties under section 116, ch. 78, Comp. St., and 
tne counties must be joined in the action. 


€ 
ORIGINAL application for a writ of mandamus to compel 
respondents, as county supervisors, to repair a bridge. 
Writ denied. 


George W. Wertz, for relators. 
C. J. Phelps, for respondents. 


SED¢WIck, C. J. 


The relators applied ‘to this court for a writ of man- 
damus to compel the respondents, who are the supervisors 


4 (1) 
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of Colfax county, to repair a bridge across the Platte river 
between that county and Butler county, and to place the 
same in condition for public travel, and to care for and 
preserve the material of which said bridge was constructed. 
The decision of the case is placed mostly upon propositions 
of law, and for an understanding of the principles involved 
the issues are sufficiently stated in the findings of fact. 
The matter was referred to the Honorable John J. Sulli- 
van to take the evidence and report findings of fact and 
conclusions of law. His findings of fact are as follows: 
“Tirst. That the bridge in question was constructed in 
the fall of 1904 at a cost of about $22,000. The bridge con- 
sisted of 112 spans; 110 spans 24 feet long, and two spans 
20 feet long. It was a pile bridge, the piles being from 16 
to 32 feet in length, the average length of the piles being 
24 feet. The height of the decking above the, water was 
between 7 and 8 feet. The piles were driven in the sand 
and did not reach hardpan. During the outflow of ice in 
the spring of 1905, 44 spans of the superstructure were en- 
tirely carried away, and 75 piles were also carried away, 
33 spans were more or less injured, leaving of the 112 
spans only between 50 and 60 spans intact. To recon- 
struct and repair the bridge so as to make it passable 
would cost about $2,700. To restore it to its original con- 
dition would cost about $5,000. This bridge (and its pre- 
decessors) is on the public road extending from Colfax 
county into Butler county, and is used chiefly by the citi- 
zens of Butler county to reach the city of Schuyler. Here- 
tofore the entire expense of building and repairing this 
' bridge and its predecessors has been borne by Colfax 
county, Schuyler precinct, and the citizens of Schuyler. The 
bridge was completely carried away during the outflow of 
ice in the spring of 1883, and again in 1903, and parts of it 
have been washed out and injured very frequently since 
the construction of the original bridge in 1871. The per- 
manency of this bridge, if restored to its original condi- 
tion, depends entirely upon the character of the breakup 
and outflow of ice in the spring. It might not stand for 
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more than a year, and it migtt stand for several years. 
This is a matter that is altogether problematical and can- 
not be determined in advance. Second. That the south 
bank of the Platte river is the dividing line betweén Butler 
and Colfax counties. The north end of the bridge is in 
Colfax county, and the souii end of the bridge is in 
Butlce county. Third. The bridge in question is the only 
bridge across the Platte river for a distance of 15 miles 
on either side. Fourth. There are sufficient available 
means at the disposal of respondents to enable them, after - 
rebuilding and repairing all other bridges in the county 
that stand in urgent need of immediate reparation, to re- 
build, reconstruct, repair and make passable that part of 
the Platte river bridge which was washed out and damaged 
in 1905. But, respondents have not sufficient means, after 
doing the immediately necessary work of reconstruction 
and reparation of smaller bridges, to reconstruct and 
repair the Platte river bridge in such a manner as to afford 
any reasonable expectation that the new structure would 
be permane it, or any persuasive probability that it would 
even withstand the next breakup and ontflow of ice. 
Fifth. The refusal of respondents to rebuild and repair 
is not grounded upon or justifiable by the lack of means to 
make the bridge passable, but is, in part, grounded upon 
the lack of means to make it passable and probably per- 
manent. They think it unwise and inexpedient to exhaust 
their available resourses in the erection and reparation of 
a structure which according to the evidence might not 
stand for a year, and under the most favorable conditions 
would probably not stand for more than a few years. 
Sixth. Respondents had actual knowledge of the condi- 
tion of the Platte river bridge long before this action was’ 
- instituted, and they had refused to repair it, although fre- 
quently requested so to do by a large number of the citi- 
zens of Schuyler. Seventh. The notice mentioned in sec- 
tion 114, ch. 78, Comp. St. was given by relators to re- 
spondents before this action was commenced, but it does 
not appear that any such notice was ever given to the 
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county board of Butler county or to any member of that 
board.” 

The referee’s conclusion of law upon these facts was: 
“Wirst. *That the duty to repair the Platte river bridge is 
a joint duty imposed by statute. upon Butler county and 
Colfax county, and cannot therefore be enforced by man- 
damus without giving the notice required by section 116, 
ch. 78, Comp. St. Second. That the repairs contemplated 
by sections 114 and 115, ch. 78, Comp. St., are repairs 
of such a slight character that they may be made at once 
and without any considerable cost. Third. That the per- 
eniptory writ of mandamus should not be granted.” 

The reasons given by the referee in the opinion accom- 
panying the report appear to justify the conclusions 
reached. They are as follows: “By section 87, ch. 78, 
Comp. St., the cost of building and maintaining bridges 
like the one here in question must be paid by the counties 
in which they are situate. The next section provides that 
the counties whose duty it is to build or repair any such 
. bridge ‘may be proceeded against jointly’ for any neglect 
of duty in relation thereto. Sections 114, 115 and 116, 
ch. 78, Comp. St., provide that it shall be the duty of 
adjoining counties to commence repairing bridges on the 
line between them within 24 hours after notice has been 
served by three citizens or taxpayers of the state upon the 
member of the county board of each county in whose dis- 
trict part of the bridge is located. These statutory pro- 
visions seem to indicate quite clearly a legislative policy 
that the joint duty with respect to bridges on the dividing 
line between counties should be enforced by action against 
both counties. The wisdom and justice of such a policy is, 
of course, an argument in favor of its existence. While 
the act of 1889 (sections 114, 115, 116 and 117) seems to 
impose an absolute duty to repair immediately upon notice, 
any bridge on the line between adjoining counties, it must, 
I think, be subjected in construction to such limitations 
as will bring it into harmony with other provisions of the 
road Jaw. If repairs are to be made under the act of 1889 
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without opportunity for competitive bidding, the legisla- 
ture must have had in contemplation such repairs as might 
be rightfully so made under preexisting statutes. It could 
hardly have been the intention of the legislature to author- 
ize a single commissioner to create an obligation that 
might, perhaps, amount to thousands of dollars against his 
county, or to require him to commence within 24 hours 
after notice a work of any considerable magnitude. This 
view is strengthened by section 85, ch. 78, Comp. St., which 
authorizes the county board, in cases of pressing necessity. 
occasioned by extraordinary high water or other causes, 
to declare an emergency, and proceed at once to buy mate- 
rials and hire labor for the repair of bridges. This latter 
statute was evidently intended to meet a condition not cov- 
ered by the act of 1889, to create a power not previously 
existing. It authorizes, in cases of great necessity, as I 
understand it, the expenditure of large sums of money upon 
bridges, without advertisement or competitive bidding. 
The case of Dutton v. State, 42 Neb. 804, cited by counsel 
for relators, does in part support their claims, but it over- 
looks entirely the proposition established by later decisions 
that a bridge between counties is an indivisible unit within 
the meaning of the law relating to the cost of constructing 
and repairing such bridges. The author of the opinion 
does not seem to give much attention to the provisions of 
the statute bearing upon the point decided, and I cannot 
believe the conclusion reached is either just or in accord 
with the intention of the legislature.” 

The relators filed exceptions to the findings of the 
referee. The first exception relates to the sufficiency of the 
evidence to support the finding that it would cost about 
$5,000 to restore the bridge in question to its original con- 
dition. It is unnecessary to discuss the evidence upon this 
point, since there is no doubt under this evidence that the 
repairs necessary to put this bridge in its original condi- 
tion, or even in a passable condition, would be much 
greater than the repairs contemplated by sections 114 
and 115, ch. 78, Comp. St., referred to in the referee’s 
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second conclusion of law. The other exceptions of the 
relators relate to the conclusions that the duty to repair 
the bridge is a joint duty imposed by statute upon both 
counties, and that this duty cannot be enforced hy man- 
damus without giving the notice required by section 116 
_ of said ch. 78. 

We think that the reasons given by the referee are sufii- 
cient to justify these conclusions. It follows that the rela- 
tors were not entitled to the relief demanded, and the writ 


is therefore denied. 
WRIT DENIED. 


SoutH OMAHA NATIONAL BANK y. Harry E. McGmtuin 
ET AL. 


Frrep JuNE 20, 1906. No. 13,578. 


1. Chattel Mortgages: VaLipity. A chattel mortgage on a specified 
number of cattle, describing them by age and brands, and recit- 
ing that “the above described stock are in my undisputed pos- 
session, free from all liens and incumbrances, and kept on my 
premises on section No. 4, township No. 5, range No. 38, Chase 
county, Nebraska,’ is not void on its face for uncertainty of 
description. 


2. 


If it-is made to appear that such mortgage was 
in fact given on a specified number of cattle out of a larger 
number of the same kind and description, or, in other words, 
on a part only of a herd of cattle of. the same kind and bearing 
the same description, it is void as to third persons, unless there 
has been a separation or a delivery of the cattle mortgaged to 
the mortgagee. 


3. : SELECTION. While such a mortgage is void as to third per- 
sons, it is not void between the parties thereto. It gives to the 
mortgagee the right of selection, and, when he has exercised 
that right, the lien of the mortgage attaches and will prevail 


over all after acquired interests in the mortgaged property. 


4, 


Priorities. When two such mortgages are executed on 
parts of the same herd of cattle, the mortgagees have an equal 
right of selection, and the one first exercising that right is 
entitled to the possession of the cattle so selected by him, to the 
exclusion of the rights of the other, if need be. 


“7 
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: ASSIGNMENT: Priorities. If, however, the mortgagee in 
such mortgage transfers the same -to a third party, and after- 
wards takes the second mortgage on the same description of 
property, he takes his right of selection subject to the right so 
transferred to the first assignee. And if he afterwards assigns 
the second mortgage, such assignee will take no greater oe 
than his assignor had. 

6. Instructions announcing a contrary rule disapproved. 

‘ ErRoR to the district court for Chase county: Rosertr 

C. Orr, JuDGE. Reversed. 


Brome & Burnett and A. G. Hllick, for plaintiff in 
error. 


McCoy & Olmstead, contra. 


BARNES, J. 


_ One Harry McClelland was engaged in buying, selling 
and raising cattle on a ranch situated in Chase county, 
Nebraska. For the purpose of furthering his business he 
borrowed money from the Shelley-Rogers Commission 
Company of South Omaha, Nebraska, to whom he gave his 
four promissory notes, secured by chattel mortgages upon 
cattle which he described as in his possession and on his 
ranch. The first note was for $3,531.51, dated April 19, 
1902, due November 7 following. The mortgage securing 
this note was on “eighty-one head of four year old steers, 
branded one or both of the following brands: — or H.” 
The second note was for $3,099, dated September 5, 1902, 
due April 9, 1908. The mortgage securing this note was 
on “ninety-three head of cattle, described as follows: All 
two and three year old steers, branded — on right hip.” 
The third note was for $2,832.62, dated October 13, 1902, 
due April 23, 1903, and the mortgage securing this note 
was on “one hundred eleven head of cattle of the following 
description: All long two year old steers, branded — on 
right hip.” The fourth note was for $4,681.35 dated Octo- 
ber 30, 1902, due May 8, 1908, and the mortgage securing it 
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was on “one hundred sixty-two head of cattle, to wit: 85 
steers, four years old, branded 2 or H, ave. 1175 ; 11 steers, 
two years old, branded — on right hip; 8 steers, one year 
old, branded — on right hip; 19 cows, five to six years old, 
branded Dd or II; 27 heifers two years old, branded — on 
right hip; 12 calves of 1902 (six steers, six heifers) .” Each 
of the mortgages contained the following: “The above 
described stock are in my undisputed possession, free from 
all liens and incuinbrances, and are kept on my premises 
on section No. 4, township No. 5, range No. 38, in Chase 
county, Nebraska.” The mortgages were all duly filed in 
the office of the county clerk of Chase county on or about 
the date of their execution. The first two notes, together 
with the mortgages given to secure their payment, were 
assigned before maturity, for a valuable consideration, 
to the South Omaha National Bank, and it appears that 
there was due and unpaid upon them at the commencement 
of this action the sum of more than $6,000. The two notes 
and mortgages last above described were sold and assigned 
to the Commercial National Bank of Fremont, for value, 
before maturity, and the evidence shows that neither of 
them had been paid when this action was commenced. 
All of the notes were indorsed or guaranteed by the Shel- 
ley-Rogers compan;, which became insolvent or failed and 
went out of business in the spring of 1908. After such 
failure the agent of the Commercial National Bank of Fre- 
mont went to McClelland’s ranch and took possession, 
with his consent, of 184 head of cattle, there found, under 
and by virtue of its mortgages. Among the cattle so 
taken were 99 head, which in some measure answered the 
description contained in the two mortgages first above 
described. The South Omaha National Bank thereupon 
demanded possession of the cattle, which it claimed were 
described in its said mortgages, and, being refused such 
possession, instituted a suit in replevin against the Com- 
mercial National Bank of Fremont, Harry McClelland and 
Harry E. McGillin, in whose possession the cattle were 
found. The two last named persons disclaimed any inter- 
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est in the property, and the suit proceeded between the two 
mortgagees. On issues properly joined a trial was had to 
a jury, which resulted in a verdict in favor of the defend- 
ant. There was a judgment on the verdict, and the plain- 
tiff brings the case to this court by petition in error. 

There was nothing which appeared upon the face of the 
mortgages which would render any of them invalid. The 
defendant, however, on the trial below claimed that the 
mortgages held by the plaintiff were void for uncertainty 
of description, and attempted to show that at the time they 
were executed there was a greater number of cattle on 
McClelland’s ranch, bearing the brands and corresponding 
to the ages of the cattle described in the plaintiff’s mort- 
gages, than were covered by those instruments. In other 
words, that each of the mortgages covered but a part of 
a herd of cattle bearing the particular brands and corre- 
sponding to the ages of the cattle described therein. And 
it may be stated that, had the testimony clearly established 
such fact, then as to third persons the mortgages would 
have been void for uncertainty of description. An exam- 
ination of the record shows that McClelland, by his testi- 
mony, attempted to aid the defendant in rendering the 
plaintiff’s mortgages void, but in our minds it is doubtful 
if his evidence was sufficient to accomplish that purpose. 
He testified that he was doing a large business, and had 
from 500 to 600 cattle on his ranch most of the time; that 
he was constantly buying and selling. But, when asked 
if he had more than 81 head of four year old steers, branded 
“_” or “TT,” on his ranch at the time he executed the first 
mortgage, he was unable to say positively that he had any 
more than that number. The same may be said as to his 
evidence in regard to the 93 head of three year old steers, 
branded “—” on right hip, as described in the plaintiff’s 
second mortgage. We do not deem it advisable, however, 
to state our view of the weight of this evidence, for the 
reason that the case may be tried again, and the question 
thus raised is one that should be submitted to, and left for, 
the determination of the jury under proper instructions. 
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If, when McClelland executed plaintiff’s mortgages, he had 
no more cattle on his ranch of the age, kinds and brands 
set forth and described therein, then the mortgages were 
not void for uncertainty, and the plaintiff has a prior 
lien on so many of the cattle in controversy as were cov- 
ered by said mortgages. Pcters v. Parsons, 18 Neb. 191; 
Wiley v. Shars, 21 Neb. 712. If, on the other hand, 
McClelland had in his possession and on his ranch a 
greater number of cattle of the same brand, kind and 
description as those described in the plaintiff’s mortgages 
at the time of their execution, or, in other words, if the 
mortgages described only a part of his herd of cattle of the 
same kind, brands and ages, quite another question is 
presented. We are satisfied from an examination of the 
authorities that a mortgage of the kind above described 
is void for uncertainty of description as to third persons, 
but is not void between the parties thereto. While it is not 
a completed instrument, in that the lien of the mortgage is 
not fixed and established, yet it gives to the mortgagee, or 
his assignee, the right of selection, and, whenever he has 
exercised that right and made such selection, a valid mort- 
gage lien is thereupon created by virtue of such instrument 
and the selection made thereunder. 

It will be borne in mind that all of the mortgages were 
given to the Shelley-Rogers Company. After the assign- 
ment of the mortgages to the plaintiff, the mortgages 
which were assigned to defendants were taken. If the 
mortgagor had as many cattle of the same kind, brands 
and ages as were described in both mortgages, then the 
mortgagees would have equal rights of selection. If after 
the mortgagee had obtained a right of selection under his 
first mortgage, and had assigned that right to the plaintiff, 
he took another mortgage which gave him a further right 
of selection from the same descriptions of cattle, this right 
would be subject to the right of selection which he had 
assigned in the first mortgage, and he could transfer to the 
second assignee no greater right than he himself possessed. 
In such case, the assignee of the second mortgage would 
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acquire the right only to select the number of cattle .of the 
common description in excess of the number which the 
assignee of the first mortgage would be entitled to select 
thereunder. If both have equal rights of selection, the one 
who first exercises his right of selection will obtain a pri- 
ority of lien on the property described in common in the 
two mortgages. Brittain D. G. Co. v. Blanchard, Shelley 
& Rogers Co., 60 Kan. 263, 56 Pac. 474; Avery v. Pouper 
& Bro., 92 Tex. 337, 48 S. W. 572. 

It appears from the evidence, without dispute, that the 
officer in executing the order of replevin herein found and 
took from the possession of defendants 11 or 12 five year 
old steers. None of these were, or could be, in the nature 
of things, covered by either of the defendant’s mortgages. 
The officer also found and took possession of 34 head of 
four year old steers. Now, if these steers were branded 
only with a bar on the right hip, the jury might have found 
from the evidence that they were animals covered by the 
plaintiff’s second mortgage. It is clear from reading the 
descriptions contained in the defendant’s mortgages that 
none of these animals could be covered thereby. So that, 
even if the defendant had obtained a priority by reason of 
first exercising its right of selection, yet such right did not 
extend to the selection of cattle not embraced, described 
in, and intended to be covered by its mortgages. So it 
would seem from the evidence taken at the trial that, as 
to at least 11 head of five year old steers and 34 head of 
four year old steers, the plaintiff may have been entitled to 
recover. With the evidence in this condition, the court 
instructed the jury, in substance, that the description of 
the cattle in plaintiff’s chattel mortgages should be such 
as to enable third parties to identify them, aided by such 
inquiry as each mortgage indicated; and that, if McClel- 
land owned and had in his possession on the premises 
described in said mortgages a large number of steers of a 
very similar description as those described and enumer- 
ated in either of the plaintiffs mortgages, then they should 
find for the defendant. It seems clear that this instruction 
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was not warranted by the evidence. The court also gave 
other instructions which are inconsistent with the rules 
above announced and constitute reversible error. 

For the foregoing reasons, the judgment of the district 
court igs reversed and the cause is remanded for further 
proceedings according to law. 

REVERSED. 


“OMAHA LOAN & BUILDING ASSOCIATION ET AL., APPELLEES, 
v. Horatio K. HENDEE ET AL,, APPELLANTS. 


Firep JUNE 20, 1906. No. 13,980. 


1, Judicial Sale: ConrirMaTion. It is ordinarily the duty of a court, 
where a judicial sale is fairly conducted and is made in conform- 
ity with the decree, to ratify such sale. 


2. 


: Vacation. The foregoing rule, however, is subject to cer- 
tain exceptions; and, where it is made to appear that there was 
a misunderstanding between the parties, by reason of which one 
of them was prejudiced without fault on his part, the court, in 
the exercise of its equity jurisdiction, may deny confirmation 
and set aside the sale. 


APPEAL from the district court for Douglas county: 
ABRAHAM LL. SUTTON, JUDGE, Reversed with directions. 


McDonald & Woodland, for appellants. 
Charles W. Haller and Charles 8. Lobingier, contra. 


BARNES, J. 


2 


This controversy arises over an order of the district 
court for Douglas county confirming a sale of real estate 
made under a decree of foreclosure of that court. It 
appears that in March, 1900, the appellants went into pos- 
session of the real estate in question, the same being a 
house and lot in one of the additions to the city of Omaha, 
under a contract of purchase with one G. S. Benewa; that 
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they paid a considerable part of the purchase price, and 
that an arrangement was finally made between them and 
Benewa, by which he took the title to the property, 
obtained a loan thereon from the Omaha Loan & Building 
Association, the appellants agreeing to pay the loan 
according to its terms, and, when the same was paid, 
Benewa was to deed the property to them. Since taking 
possession of the premises the appellants have at all times 
claimed and occupied the same as their homestead. For 
a failure to make the payments due to the building and 
loan association, an action was instituted in the district 
court, and a decree of foreclosure was rendered therein in 
favor of said association and against Benewa and the 
appellants. The execution of the decree was stayed for 
nine months on application of the appellants, and, when 
the stay was about to expire, they entered into negotia- 
tions for the purpose of obtaining a loan on the premises 
with which to pay off and satisfy the decree. Such 
negotiations resulted in the purchase of the decree by 
Mr. Lobingier, who took an assignment of the same, 
together with all of the rights of the plaintiff thereunder. 
The decree seems to have remained in statu quo until the 
month of October, 1908, when the decree was assigned to 
Ida M. Cronk, and, without further notice to appellants, 
an order of sale was issued thereon. The premises were 
sold on the 10th day of November, 1908, and notice was 
given to the appellants of the hearing of an application 
to confirm the sale on the 19th day of March, 1904. The 
appellants appeared, resisted the motion for confirmation, 
and filed objections thereto, duly verified, which in form 
and substance amounted to a petition to set the sale aside 
on account of fraud and misrepresentation practiced upon 
them. — 

The allegations contained therein are in substance as 
follows: That in September or October, 1992, the appel- 
lants entered into an agreement with the assignee of the 
decree, by the terms of which they were to pay $12.50 a 
month; that said payments were to be applied, first, upon . 
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the interest on the sum paid for the assignment of the 
decree in question, together with taxes and costs; second, 
upon repairs made upon the premises; and, third, upon 
the principal of the loan or payment made for them by 
said assignee; that, when the principal sum so paid for 
the decree was reduced to $750, said assignee was to give 
them a title to the premises, and take a mortgage thereon 
to secure the payment of that amount; that, pursuant to 
the agreement, they made the payments therein stipulated 
up to and including the month of January next preceding 
the application to confirm the sale; that it was agreed 
by the said assignee that no sale of the premises should 
be ordered, and, when they made their November payment 
in 1908, they were told that no notice of sale had been 
ordered to be made; that the assignee was not going to 
have the premises sold, and would not have them sold so 
long as the payments were made according to the terms 
of the agreement. They further charged that said repre- 
sentations and statements were false and fraudulent, and 
made for the purpose of misleading and deceiving them; 
that said assignee well knew at the time that an order of. 
‘sale had been issued, and notice thereof had been inserted 
in the “Royal Wocdinan” in each of the issues of the 
paper published in the month of October preceding; that 
said statements did mislead and deceive them; that they 
did not know that notice of sale had been published, and 
did not know that the sale had taken place, until notice 
of the motion to confirm the same was served upon them. 
They further alleged that at the time they made their 
November payment they told said assignee that they did 
not want to make a payment in December, but would make 
payment for two months in January following; that such 
payment was made in January, and they would not have 
made the same had they known that the premises had 
been sold. They further alleged that they would have 
inquired as to such sale but for the misrepresentations 
so made to them by said assignee; that, by reason of the 
action taken by said assignee in ordering the sale of the 
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premises, the agreement between them was broken; that 
appellants were taken by surprise to their damage and 
injury, and for that reason the sale was irregular and void, 
and should be set aside. They prayed for an order vacat- 
ing the sale and holding it for naught; that an account- 
ing be had, and an order entered allowing them sixty days 
within which to pay the amount found due into court, 
and that upon such payment a deed be made by the sheriff 
to them and the premises thus conveyed to them without 
further action of the court. The assignee of the decree 
accepted the issue thus tendered, and a hearing on the 
merits was had upon affidavits and other documentary 
evidence. Whereupon, the trial court overruled the objec- 
tions of the appellants, and made an order confirming the 
sale. The case comes here by appeal for a trial de novo. 

Under the present statute, and our rules governing 
appeals in equity cases, we are in no manner bound by 
the view of the trial court as to the sufficiency or the 
weight of the evidence, where it consists wholly of affi- 
davits, depositions, and other written testimony. In the 
instant case, no oral evidence was taken, and we are 
therefore in as good a situation to judge of the weight 
and probative force of the testimony as was the trial 
court. Section 681a of the code; Grandin v. First Nat. 
Bank, 70 Neb. 730; Faulkner v. Simms, 68 Neb. 299. 
We desire to say, before proceeding further with this 
opinion, that it would seem that a question of this impor- 
tance should not be tried on a motion and affidavits only; 
that, where such objections are presented, the district 
court should require pleadings to be filed, direct an issue 
to be made up, and upon such issue proceed to trial as in 
other cases. In this case, however, the parties having 
elected to proceed on-the motion and by affidavit evidence, 
and having so tried the issue without objection, we have 
concluded to take the case as we find it, and decide anew 
the question presented. 

The evidence contained in the record is so voluminous 
as to make it impracticable to quote it, and we must con- 
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tent ourselves with a statement of its tenor and effect. 
It seems clear to us that it preponderates in favor of the 
contention of appellants to the extent of showing that 
there was such a misunderstanding on their part as 
resulted in their failure to purchase at the sale, though 
not to the extent of showing fraud or bad faith on the 
part of Mr. Lobingier. To our minds it fairly shows that 
the agreement with appellants was entered into sub- 
stantially in the manner and form sect forth in their 
motion; that in order to carry out such agreement the 
purchase and assignment were made of the decree of fore- 
closure in question; that Benewa was procured to make 
a deed of the premises, subject to the decree; that the 
sum of $12.50 a nionth was collected from appellants, and, 
while the payments were somewhat irregular, they appear 
to have been made in full, or substantially so, until long 
after the sale of the premises complained of took place. 
Indeed, the payments were mdde up to within one month 
of the time of the application for a confirmation of the 
sale; that Ida M. Cronk, who claims as owner of the 
decree, purchased the same pendente lite from Mr. 
Lobingier. It seems clear from the affidavits of the appel- 
lants, of Mr. Ed P. Smith, and Mr. W. A. Spencer, that 
the appellants understood that no order of sale would be 
issued on the decree and that the premises would not be 
sold thereunder as long as the payments agreed upon 
were kept up. It also appears from other evidence con- 
tained in the record that it was agreed that, when the 
amount paid for the decree, with interest thereon, should 
be reduced to $750, the premises would be conveyed to 
appellants, and a mortgage thereon taken back to secure 
the payment of that amount; that an assignment of the 
decree was made to Ida M.. Cronk, and without notice, 
and immediately thereafter an order of sale was issued 
thereon, under which the sale in question herein took 
place; and it would seem that such proceedings had the 
effect to deprive appellants of further opportunity to 
comply with their contract and redeem their home from 
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the lien of the decree. The foregoing facts would seem 
to render it unjust and inequitable to confirm the sale in 
question, and there is thus presented to us the question of 
the power of the court to deny the confirmation and set 
aside the sale. 

In ordinary cases, on a motion to confirm a sale of real 
estate under a decree of foreclosure, the court will con- 
sider only such matters as relate to the regularity of the 
sale, and this may be stated to be the general rule appli- 
cable to such cases. To this rule, however, there are 
exceptions, and it has often been held that, in an equi- 
table proceeding of this nature, the court will refuse to 
confirm a sale where it was unfairly conducted; and 
there would seem to be no good reason why such power 
should not be exercised when it appears that through a 
misunderstanding between the parties one of them was 
prejudiced without fault on his part. 

In 2 Jones, Mortgages (6th ed.), sec. 1639, we find 
the following: “The most general principle on which the 
courts act in setting aside the sale and ordering a new 
one is that equity will not allow any unfairness or fraud, 
either on the part of the purchaser, or of any other person 
connected with the sale.” 

In Aderholt v. Henry, 82 Ala. 541, the court said: 
“But, when there is some impropriety or irregularity 
attending the sale, affecting its fairness, or..surprise 
misapprehension caused by the conduct of the purchaser, 
.or misconduct on his part, or on the part of any person 
connécted therewit#+ or when the sale is conducted in 
violation of the decree, or in disregard of the rights and 
interest of some of the parties; or, when from any cause, | 
it would be inequitable to permit it to stand, it becomes 7 
the duty of the court, on settled principles, to vacate the : 
sale, theugh a conveyance may have been made, upon | 
proper application, before confirmation, in the suit, in 
which the sale was made.” 

In Paulett v. Peabody, 3 Neb. 196, it was held: 
“Judicial sales should be conducted with the utmost fair- 
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ness and good faith. Indeed the rules which govern them 
are not less stringent than in ordinary cases. If a sale 
is made under a decree of the court, and there is shown 
to have been false representations, or undue concealment, 
in the conditions or particulars of the sale, by any person 
interested therein, to the injury of another, the sale should 
be set aside, if application is made before the conveyance 
is executed.” To the same effect are Frasher v. Ingham, 
4 Neb. 531; Aldrich v. Lewis, 28 Neb. 502; Goble v. 
O’Connor, 43 Neb. 49, and McKeighan v. Hopkins, 19 
Neb. 33. 

From the foregoing authorities it seems clear that we 
have not only the power, but it is also our duty, to set 
aside the sale in question. The judgment of the trial 
court is therefore reversed, the sale is set aside and held 
for naught, and the cause is remanded to the district court, 
with directions to take an accounting of the amount due 
upon the decree in question, that the appellants be allowed 
sixty days within which to redeem the premises in ques-. 
tion from the lien of such decree, and, in default of such 
payment within said time, the assignee be given leave to 
proceed to enforce her decree according to law. 


JUDGMENT ACCORDINGLY. 


RoysaL HIGHLANDERS, APPELLANT, V. STATE OF NEBRASKA 
ET AL., APPELLEES. 


FineD June 20, 1906. No. 14,642. 


1. Taxation: ExemPTIOoNS: BENEFICIAL AssociaTions. A fraternal ben- 
eficiary association, conducted for the mutual benefit of its 
members and for the purpose of providing a fund by the pay- 
ment of stated dues and fees from such members for the pay- 
ment of a special amount upon the death of each member to a 
beneficiary named by him, is not a charitable association, and 
{ts property and funds are not used exclusively for charitable 
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purposes s0 as to be exempt from taxation by the laws of this 
state. 


2. Statutes: Constaucrion. Where the legislature has passed an act 
providiug for a new system of raising revenue, and has thereby 
changed the former methods of procedure relating to matters 
of taxation, the courts in construing its provisions are not bound 
by any administrative construction of the former revenue law. 


3. Taxation: Crepirs. Under the rule established by the decisions of 
this cburt for the taxation of credits, a fraternal beneficiary as- 
sociation is entitled to set off the amount of its outstanding 
beneficiary certificates, matured and unmatured, against secur- 
ities in its fidelity or mortuary fund, set apart and devoted 
exclusively to the payment of such certificates. 


APPEAL from the district court for Hamilton county: 
ARTHUR J. EVANS, JUDGE. Reversed. 


Hainer & Smith, for appellant. 


Norris, Brown, Attorney General, William T. Thompson 
and M. F. Stanley, contra. 


Brome & Burnett, amici curie. 


Barnes, J. 


This case is before us on appeal from a judgment of 
the district court for Hamilton county affirming the order 
of the board of equalization of that county in the matter 
of the assessment of the property of appellant (Royal 
Highlanders, a domestic fraternal beneficiary association) 
for taxation for the year 1905. It appears that the asso- 
ciation is duly organized under the laws of this state, and 
has its home office and principal place of business at 
Aurora, in Hamilton county; that in May, 1905, in 
response to the demand of the county assessor of said 
county, the association delivered to him a schedule of its 
property, from which it appears that it was the owner of. 
certain lots in the city of Aurora, Hamilton county, 
Nebraska, and the building situated thereon, of the cost 
and value of $21,238.56; that it had on hand furniture, 
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fixtures and office supplies of the value of $1,200; that it 
had money in the banks of Aurora amounting to $13,- 
666.31; that it owned securities deposited as a credit with 
the auditor of public accounts of the state of Nebraska, 
amounting to $455,900, which credit was its mortuary 
fund, deposited under the provisions of the statutes 
voverning the affairs of such associations, the same having 
been collected and set apart for the payment of its debt 
due and to become due on the beneficiary certificates 
issued to and held by its members. AIl of said property 
was claimed by the association to be exempt from taxa- 
tion, for the reason that it was used exelusively for char- 
itable purposes. It was fuvther claimed that the mortuary 
fund so deposited with the auditor of public accounts was 
not subject to taxation, because the association had the 
right to set off the amount of its obligations or debts due 
and to become due on said beneficiary certificates against 
- said credit, which would leave it no net credit for tax- 
ation. Thereupon the assessor duly entered all of said 
property on the tax lists of said county for assessment. 
Thereafter the association appeared before the county 
board of equalization and filed its petition and protest, 
claiming said property, and all thereof, as exempt, for 
the reasons stated in its schedule. The board made an 
order sustaining the assessment as made by the assessor, 
and the association appealed to the district court for Ham- 
ilton county. To maintain its position in that court, the 
association filed its petition, setting forth more partic- 
ularly and at large the matters contained in its protest. 
and prayed for a judgment declaring its property wholly 
exempt from taxation, and reversing the order of the 
county board. To this petition the attorney general and 
the county attorney of Hamilton county filed a general 
demurrer, which was sustained. The association excepted, 
elected to stand upon its said petition, offered evidence 
in support of all of the allegations thereof, which evidence 
was excluded, and thereupon the court rendered judgment 
against the association, affirming the order of the board of 
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equalization, and dismissing the appeal of the association 
at its costs. 

It may be stated, in passing, that it clearly appears from 
the petition that the appellant is a fraternal beneficiary 
association, organized under the provisions of chapter 43 
of the Compiled Statutes of this state, having a lodge sys- 
tem with ritualistic form of work, and a representative 
form of government; that it is formed, organized and 
carried on for the sole benefit of its members and their 
beneficiaries, and not for profit; that, for and in consid- 
eration of certain stipulated payments in the form of 
fees and dues, it issues beneficiary certificates on the lives 
of its members, payable after their death to beneficiaries 
named therein, in mannner and form as provided by its 
by-laws and the statutes of this state governing such 
associations; that it has its fidelity or mortuary fund, 
amounting to $455,900, deposited with the auditor of pub- 
lic accounts, which fund is set apart and pledged by said 
association and by-laws for the payment of its beneficiary 
certificates due and to become due, and constitutes a 
trust fund for that purpose, and for no other; that of its 
credit balance at the banks, $12,174.98 belongs to said 
fund, and the remainder thereof, amounting to $491.34, 
represents a fund used for the purpose of paying the run- 
ning expenses of the association. The foregoing is an 
abridged statement of the facts shown by the record, but 
is quite sufficient as a basis for this opinion. 

1. Appellant’s first contention is that its entire property 
is exempt from taxation because it is used exclusively for 
charitable purposes. This question must be determined, 
not by what the association professes to be, but by what 
it really is, and the nature of the business it conducts. 
The general trend of judicial opinion in this country is 
that organizations like the appellant are, in effect, mutual 
insurance companies. In State v. Inve Stock Ass’n, 16 
Neb. 549, it was held that an association which insured 
only the property of its members by a policy in the form 
of a certificate of membership, for a premium paid simply 


22 , NEBRASKA REPORTS. (Vou. 77 


Royal Highlanders v. State, 


as an admission fee, and by assessing its members to pay 
for the losses sustained by such certificate-holders, was 
to all intents and purposes a mutual insurance company. 
Again, in State v. Farmers Benevolent Ass’n, 18 Neb. 
276, the court, speaking of associations like the appellant, 
said: 

“The courts have with a great degree of unanimity 
treated all such organizations as substantially life insur- 
ance companies, applying to them and to the mutual rela- 
tions of the members the rules and principles applicable 
to the contract of life insurance.” 

The appellant classes itself as exclusively a charitable 
organization, but from an examination of its by-laws, 
called “Original Edicts,” it appears that it is conducted 
for the sole benefit of its members and their beneficiaries. 
Its declared purposes are: “First. To unite for mutual 
benefit and fraternal protection all white persons of sound 
physical health and exemplary character between the ages 
of 18 and 65, and to bestow substantial benefits upon the 
beneficiaries of its membership admitted between the ages 
of 18 and 48 years who are entitled thereto. Second. To 
cheer and aid the unfortunate, to comfort and provide for 
the sick and aged, and to bury with becoming honor the 
dead of our membership. Third. To educate its members 
socially, morally, and intellectually, promulgating by 
ritualistic degrees the principles of prudence, fidelity and 
valor. Fourth. To establish and maintain funds for the 
purpose of paying all benefits provided for the members 
and their beneficiaries, and to defray the expense of man- 
agement and promotion.” All of these purposes are con- | 
fined to its members, and are dependent upon the payment 
by them of the assessments required by the by-laws. 
Beneficiary members get what is paid for, and nothing 
more. If they cease to pay, they cease to receive. Mem- 
bers continue to pay for the benefit of another, not because 
of any charitable or benevolent impulse, but because they 
expect, upon their death, that those whom they are inter- 
ested in, or bound by law or ties of affection to provide for, 
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will receive the amount which it is agreed in the benefi- 
ciary certificate will be paid by the association to such 
beneficiary. This is neither charity nor benevolence. Pay- 
ment to the beneficiary does not depend upon his or her 
financial condition. A wealthy child or widow of the 
assured member would be entitled to claim the amount 
named in his certificate equally with one poor or needy. 
This benefit is paid because of so much money and so many 
assessments paid by the assured member. This beney- 
olence or charity is purely of a commercial character; it 
does not seek out the needy, but invites only the able- 
_bodied and healthy. It is a business arrangement; the 
beneficiary reeeives payment because of a contract obli- — 
gation on the part of the association to make such pay- 
ment. In State v. Miller, 66 Ia. 26, the court held that 
the Ancient Order of United Workmen, an association of 
practically the same character as the appellant, is a life 
insurance company, and that its fraternal character was 
simply an incident to its many purposes. In Robinson 
v. Templar Lodge, 117 Cal. 370, 59 Am. St. Rep. 193, the 
court said of an association similar in character and regu- 
lations to the appellant, concerning payments to be made 
to it: 

“These benefits are not charities in the strict sense. 
“They are dues, which the society becomes obliged to pay 
in certain events. It is a matter of right, and not of grace. 
A consideration is paid, and the lodge reserves no right 
to withhold payments when the conditions arise.” 

It seems clear therefore that the appellant is not what 
may be termed purely or exclusively a charitable organiza- 
tion. It further appears from an examination of its by- 
laws that its funds are divided into two classes, as fol- 
lows: “The finance of the fraternity shall be divided into 
two funds: The fidelity fund and the general fund.” The 
fidelity fund of the association is its mortuary fund, and 
is set apart for the payment of its beneficiary certificates 
due and to become due, while the general fund is used for 
organizing, maintaining and promoting the best interest, 
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growth and welfare of the fraternity, in other words, for 
the payment of the expenses of carrying on its business. 
So we are of opinion that the property of the appellant 
is not exempt from taxation by reason of its being used 
exclusively for charitable purposes. 

2. It is further contended that we are bound by the 
administrative construction of our former revenue law. 
It is said, in substance, that our constitution was adopted 
in 1875; that the legislature of 1879, acting under the 
provisions of said instrument relating to taxation, framed 
a general revenue law, and exempted from taxation all 
property used exclusively for charitable purposes; that 
said revenue law has been so construed that no one has 
ever thought of taxing the funds of a fraternal beneficiary 
society until the year 1904; that the present revenue act 
is, in substance, the same as the former one; that the 
courts are bound by such administrative construction, and 
should not now hold the property of such associations 
subject to taxation. The doctrine of estoppel by construc- 
tion is well established, and the argument of counsel 
based thereon comes with much force. Indeed, it might 
be held conclusive, were it not for the fact that in the 
year 1903 -the legislature, by the adoption of the new rev- 
enue law, established more effectual methods than those 
which theretofore obtained in regard to matters of tax- 
ation. It is a fact, within the common knowledge of all, 
‘and one of which we may take judicial notice, that 
formerly so much property escaped taxation as to render 
the revenue of the state insufficient to pay the expenses 
incurred in conducting its ordinary business affairs, and 
we were confronted with a continually increasing state 
debt. This created a universal demand throughout the 
state for a new revenue law. In answer to this demand 
the legislature at its session of 1903 adopted our present 
system. While so much of the present act as desigriates 
what property shall be taxed, and what shall be exempt 
from taxation, is practically the same as those provisions 
contained in the former revenue law, yet the new act 
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contains such minute directions for listing, valuing and 
assessing property for taxation as to render it extremely 
difficult for any person or corporation to avoid the pay- 
ment of taxes upon all of his or its property, and the 
adoption of the new law has resulted in the taxation of 
the property of appellant and other like associations. 
The power of the state to make such changes from time 
to time in its revenue laws, and adopt such new methods 
in regard to matters of taxation as may be found neces- 
sary to raise an amount of revenue sufficient for its needs, 
cannot be questioned. The legislature having exercised 
such power, neither taxing officers of the state nor the 
courts are bound by construction of the former law. 

It is further urged that it was the intention of the 
legislature in passing the present law to completely exempt 
fraternal beneficiary associations from taxation, and our 
attention is called to the provisions of the act relating to 
the taxation of what are called old line insurance com- 
panies. It is insisted that, when the legislature provided 
for taxing such old line insurance companies upon their 
gross premiums for the preceding year, and exempted fra- 
ternal beneficiary associations and other like societies 
from that provision, the intention was not to tax such 
associations at all. It seems to us, however, that except- 
ing such associations from those special provisions con- 
stitutes no evidence of an intention not to tax them, but, 
on the other hand, it shows an intention to tax them the 
same as all persons, corporations and other domestic asso- 
ciations are taxed. If the legislature had intended to 
exempt them from taxation, it certainly would have 
expressed such intention and thus put the question beyond 
all doubt. So we are of the opinion that the property of 
mutual benefit associations organized under the laws of 
this state is taxable the same as the property of individ- 
uals, corporations and other domestic associations. 

3. Finally it is contended by the appellant that it is 
entitled to set off the amount of its outstanding beneficiary 
certificates, matured and unmatured, against its fidelity 
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or mortuary fund. This is the only remaining question 
for our determination. It is the settled law of this state 
that the word “credits,” as used in our present revenue 
law, means “net credits”; that “the taxpayer may deduct 
from his gross credits the amount of his bona fide debts 
in order to determine the true value of his credits for 
assessment.” State v. Fleming, 70 Neb. 5238; Lancaster 
County v. McDonald, 73 Neb. 453. The state insists that 
this fund is money loaned and invested, and therefore 
must be taxed. Money loaned or invested within the 
ordinary meaning of the term is money or capital laid out 
with a view of obtaining a profit or income therefrom. 
The fact that the fund in question has assumed the form 
of bonds, mortgages and other-securities does not of itself 
fix its nature or determine its use. It is the use to which 
- it is put that determines its character. That this fund 
is not loaned or invested for profit, within the ordinary 
meaning of the term, seems clear. As above stated, the 
fidelity or mortuary fund of the association is set apart 
by its by-laws and the laws of this state as a trust fund 
for the payment of its beneficiary certificates. This fund 
must be kept and conserved for that particular purpose. 
The statute provides how it shall be invested for its preser- 
vation, and the manner in which it may be withdrawn 
from time to time for the purpose of paying the beneficiary 
certificates of the association as they become due. It is 
a credit which was created for that particular purpose, 
and no other. A like question was before the supreme 
court of Alabama in Alabama Gold Life Ins. Co. v. Lott, 
54 Ala. 499, where it was held that a life insurance com- 
pany, when its solvent credits are assessed for taxation, 
is entitled to have deducted therefrom its premium reserve. 
The same question was before the supreme court of Iowa 
in Equitable Life Ins. Co. v. Board of Equalization of 
City of Des Moines, 74 Ia. 178. The court said: 

“It is plain that the legislature enacted this statute to 
secure to the policy-holders the performance of the obli- 
gation to pay the amount secured by the policy. This 
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statute, therefore, recognizes the existence of a debt from 
the company to the policy-holders, and provides for secur- 
ing its payment through this reserved fund. To us it 
seems plain that the plaintiff is indebted to each of its 
policy-holders, and the aggregate amount of such indebted- 
ness equals this reserved fund, which should be deducted 
from plaintiff’s money and credits in listing the same for 
taxation.” 

In Michigan Mutual Life Ins. Co. v. Common Council 
of Detroit, 183 Mich. 408, the question of the right of a 
mutual life insurance company (organized for profit), 
under a statute practically like our own, to set off its 
reserve fund credits against its mortuary debts for the 
purpose of taxation was before the court, and it was held 
that it had the right to deduct the amount of its policies 
from its premium reserve; that the reserve fund of the 
company represents its indebtedness to its policy-holders, 
and should be exempt from taxation. 

It is contended by the state, however, that the foregoing 
decisions furnish no authority for the determination of 
the question involved in the instant case; that they apply 
only to old line life insurance companies, and the reason 
given for such contention is that the policies of old line 
companies have a present surrender value, while the ben- 
eficiary certificates of fraternal associations have no such 
value. It seems to us that this is a distinction without 
a difference. It is difficult to understand why old line 
insurdnce companies, which are organized for the purpose 
of gain and profit, should be accorded the privilege of the 
set-off, and that right denied to beneficiary associations, 
which are organized solely for the purpose of conserving 
the interests of their members and are prohibited by law 
from being conducted for the purpose of gain. It seems 
clear to us therefore that the beneficiary certificates issued 
‘to the members of the appellant association create a debt 
against it, for the payment of which the fund or, in other 
words, the credit in question is specifically pledged. So 
we are of opinion that the certificates create a bona fide 
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debt, payable out of the particular credit or fund known 
as the fidelity or mortuary fund of the association, and 
may, for the purpose of taxation, be set off against credits 
or securities in such fund. We are also of opinion that 
all of the property of the association which has not beeu 
segregated, set aside, transferred to, and become a part 
of the securities in its mortuary fund is taxable under 
the provisions of our present revenue law. It follows that 
the trial court erred in sustaining the demurrer to the 
appellant’s petition, and in rendering judgment affirming 
the order of the board of equalization. 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause is remanded for further 
proceedings according to law. 

REVERSED. 

SEDGWICcK, C. J., dissents. 


LetTon, J., concurring specially. 


I concur in the view expressed in the opinion of Mr. 
Justice BARNES as to fraternal beneficiary associations, 
such as the Royal Wigllanders, not being charitable asso- 
ciations and entitled to exemption from taxation for that 
reason. I also agree that this court is not bound by any 
administrative construction of the former revenue law for 
the reasons set forth in his opinion. With the conclusion 
reached I also concur, but, since I do so mainly upon 
grounds not mentioned in his opinion, I deem it proper to 
briefly state my views. 

The question whether or not the securities held in pledge 
by the Royal Highlanders, or other domestic fraternal 
beneficiary associations, or whether the reserve held by 
domestic old line life insurance companies, are taxable as 
the property of the respective associations or corporations, 
is purely one of statutory construction. The controlling 
question for the court to determine is, what was the inten- 
tion of the legislature with respect to the subject matter? 
To ascertain this intention is the sole duty of the court in 
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the premises, and, when this is determined, the construc- 
tion must stand until such time as the legislature may 
determine that the court has incorrectly interpreted the 
meaning of its language, and enacts a new provision so 
clear and specific that all may understand. To ascer- 
tain the intention of the lawmaker, we must consider the 
whole statute, its purpose and object, and the means pro- 
vided in the act for attaining the desired end. Uniformity 
in taxation is essential under our constitution, and it must 
be presumed that the legislature intended, as nearly as pos- 
sible, taking into consideration the innumerable phases, 
conditions, and forms in which property appears, to secure 
uniformity. In accomplishing this result, it is proper to 
classify property, individuals or corporations, and by sec- 
tions-58, 59, 60 and 61 of the law under consideration this 
classification has been made so far as concerns insurance 
companies. These sections have been the subject of con- 
sideration in State v. Fleming, T0 Neb. 523, and in Aachen 
& Munich Fire Ins, Co. v. City of Omaha, 72 Neb. 518, and 
they were upheld as a proper exercise of the taxing power 
in that behalf. By section 59 all foreign life and accident 
insurance companies, except fraternal beneficiary associa- 
tions and mutual assessment companies, were placed in 
one class, and by section 61 all domestic life, fire, accident, 
or surety companies, except fraternal beneficiary associa- 
tions and mutual assessment companies, were placed in 
another class. By the provisions of section 59 each foreign 
company is required to pay into the state treasury 2 per 
cent. of the gross amount of premiums received by it dur- 
ing the preceding calendar year for business done in this 
state. This is a business tax imposed under the second 
clause of section 1, art. IX of the constitution, and such 
companies are also liable for taxation upon all their prop- 
erty within the state the same as other corporations or in- 
dividuals. State v. Fleming, supra, and Aachen & Munich 
Fire Ins. Co. v. City of Omaha, supra. Section 61 provides 
that all domestic companies shall be taxed in each local 
political subdivision where the agent conducts the busi- 
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“ness, upon thei: gross premium receipts for the preceding 
year, less premiums on canceled policies and reinsuran- 2, 
such gross receipts less reinsurance and cancelation to be 
taken as an item of property of that value, and be assessed 
and ta:.ed on the same percentage of such value as other 
property. This tax also is a business tax, and each of such 
domestic companies is liable also to be taxed upon its 
tangible property the same as any other individual or cor- 
poration within the state. 

No specific provisions are made for taxation of fraternal 
beneficiary associations, or mutual assessment companies, 
having no capital stock, making no dividends, and whose 
scheme of insurance does not contemplate the return of any 
profits to policy-holders. The tangible property of such 
associations and mutual companies, whether domestic or 
foreign, is to be taxed, therefore, the same as the property 
of other persons and corporations. It is made compulsory 
upon domestic corporations carrying on the business of life 
insurance under the old line plan to accumulate and keep 
on hand a fund for the purpose of meeting their outstand- 
ing obligations to policy-holders, and, although not com- 
pulsory in the case of domestic fraternal beneficiary asso- 
ciations or mutual assessment companies, it is a matter of 
common knowledge that a number of such associations or 
companies, including the Royal Highlanders, voluntarily 
have accumulated a fund, variously designated as a mor- 
tuary, reserve, or emergency fund, for the purpose of meet- 
ing liabilities to their certificate-holders as they mature, in 
order to prevent such frequent assessments as experience 
has shown may be caused by epidemics of disease or wide- 
spread calamities. Whether held by old line companies or 
associations formed upon the assessment plan, these funds 
are set apart to meet obligations of a certain nature. They 
are not the property of the company or association for 
general purposes, but are devoted to a specific end. In 
the case of foreign life insurance companies, these accumu- 
lations are held in other states or countries and are not 
within the reach of the taxing officers of this state. In this 
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state such companies, therefore, merely pay 2 per cent. 
upon the gross amount of premiums received during the 
preceding year, into the state treasury as a business tax, 
and are otherwise assessed only upon their tangible prop- 
erty within this state, which may or may not exist, since 
its existence is not essential to carrying on business. They 
are relieved from all local taxation, except upon tangible 
property, unless taxed by local ordinances upon their 
business. Domestic companies, however, are’ taxable in 
each county, town, city, village, and school district, where 
an agent conducts their business, upon their gross receipts, 
less reinsurance and return premiums, on the same per- 
centage of value as other property, and in addition thereto 
are taxed upon their tangible property. 

It will be seen, from a comparison of these provisions 
with reference to the taxation of foreign and domestic life 
insurance companies, that if the law is construed so that 
the special reserve or mortuary funds of domestic com- 
panies and of domestic fraternal beneficiary associations, 
accumulated, reserved, and set apart to meet their liability 
to their policy and certificate-holders, are to be taxed as 
the property of such companies and associations, a heavy 
burden is placed upon domestic organizations from which 
foreign are exempt. The business tax which domestic com- 
panies are required to pay may be as great as, or greater 
than, that exacted from foreign companies, depending 
upon local conditions. It is not to be presumed that the 
legislature intended to impose a heavy burden upon 
domestic enterprises of this character from which those 
organized in other states are free. It would be doing 
violence to common sense to believe that its intention was 
to make a hostile discrimination against citizens of this 
state in favor of citizens of other states. It may be said 
that foreign companies are taxed in the states or countries 
of their domicile upon such funds, but, as is pointed out in 
the opinion of my brother BARNES, in several states where 
net credits are the subject of taxation the amount of liabil- 
ities to policy-holders has heen held entitled to be properly 
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offset against gross credits in the form of such securities. 
It may further be said that the methods of taxation of 
insurance corporations in other states are so various and 
diverse that it is almost impossible to say whether or not 
such accumulations are subject to any portion of the taxes 
paid by such companies. Many of the states provide for 
the taxing of insurance corporations, not by the value of 
their tangible property, but by franchise, business, or 
license taxes alone, and so far as I can determine from an 
examination of the statutes, in the main such funds, if — 
taxed at all, are not taxed directly, as is sought to be done 
in this case. While, in the case of ordinary business, and 
if considered without relation to the sections of the revenue 
law relating to the subject of insurance taxation, it may 
be questioned whether contingent liabilities are such debts 
as would be entitled to be offset against credits, yet, con- 
sidering the subject of insurance taxation as a whole, the 
conclusion reached by my brother BARNES seems to me to 
express the legislative intent. 

With respect to the taxation of insurance companies and 
fraternal beneficiary associations, as well as in many other 
respects, the provisions of the revenue law of 1903 are far 
from clear and definite, and may be expected to give rise to 
many controversies. If the construction now placed upon 
the law fails to evidence the purpose of the lawmakers, the 
remedy lies with the legislature. The resources of the 
English language are vast and rich and flexible enough 
so that it may express its intention in phrase so clear and 
plain that an ordinary man may understand, and thus 
relieve the court from liability to a misconstruction of its 
meaning, and the taxpayers of the state from unnecessary 
litigation. 


4 
“I 
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STATE OF NEBRASKA V. JOHN F. DECKER. 
FILtep JuNE 20, 1906. No. 14,316. 


Habeas Corpus: Review. The procedure to obtain a review in this 
court of a final order made by a district court or judge in a 
proceeding in habeas corpus must be such as is required to be 
followed for a like purpose in civil actions. Sections 483 and 
515 of the criminal code are not applicable thereto. 


Error to the district court for Lancaster county: Ep- 
WarRD P, Hou“MES, JUDGE. Dismissed. 


James L. Caldwell, F. M. Tyrrell and Charles E. Matson, 
for plaintiff in error. 


Charles O. Whedon, contra. 


’ AMES, C. 


One John FI. Decker had been arrested and was detained 
by the sheriff of Lancaster county, and in the common jail 
of that county, upon a warrant issued by a justice of the 
peace, and charging him with having committed the 
oftense of perjury while testifying as a witness upon the 
trial of a civil action in the district court for that county. 
Decker applied to the district court for, and obtained, 
a writ of habeas corpus under which to have inquiry made 
into the legality of his detention. The sheriff to whom 
the writ was directed made due return thereto, producing 
the person of the petitioner as therein commanded, and the 
court, after a hearing involving the taking of 166 pages of 
tvpewritten testimony, decided that there was no reason- 
able or probable cause for the accusation made in the 

.warrant, and on the 23d day of February, 1905, ordered 
that the prisoner be discharged from custody. The county 
attorney, who was present at the hearing, took exceptions 
to certain orders and rulings of the court during the prog- 
ress thereof, and afterwards caused a bill of exceptions 
of the same to be made up and settled by the district judge 
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in the manner prescribed by section 483 of the criminal 
code. On June 8, 1905, before the late act regulating 
appeals to this court had taken effect, the county attorney 
caused said bill of exceptions, together with a transcript 
of the proceedings in connection with which it was pre- 
pared, to be filed with the clerk of this court, as well as a 
petition in error in which it is recited that the county 
attorney and deputy county attorney “proceed under the 
provisions of section 515 of the criminal code,” and in 
which they assign certain errors as having been committed 
by the court during the progress of the hearing, and com- 
plain that the court was without jurisdiction to make or 
render an order of discharge of the prisoner. But the docu- 
ment, which is signed by the county attorney alone, and in 
his official character only, does not expressly pray the 
judgment of the court upon its assignments or for a 
recaption of the accused. 

It was decided by this court in In re Van Sciever, 42 
Neb. 772, that a final order by a district court, or judge, 
made in a proceeding in habeas corpus, was reviewable in 
this court by proceedings in error, but that such a proceed- 
ing is a civil action and the procedure applicable to obtain- 
ing a review in this court is that provided by the code. It 
follows that the suit in this court must be prosecuted by 
or on behalf of some one having an interest in the contro- 
versy, that is, the petitioner, or some person or persons 
claiming a right to his custody, and that a bill of excep- 
tions, if one is required, must be made and settled in the 
manner provided by statute for the making of such docu- 
ments in civil actions. Sections 483 and 515 of the crim- 
inal code, to which alone the procedure in this case was 
attempted to be made conformable, are not applicable to 
such actions as the present, and this court is therefore 
without jurisdiction. 

Jt is recommended that the petition in error be dis- 
missed. 


OLDHAM and EPPERSON, CC., concur. 


Vou. 77] JANUARY TERM, 1906. 35 


Johnson vy. Higgins. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the petition in error be 


DISMISSED. 


THOMAS C,. JOHNSON, APPELLEE, V. A. H. HIGGINS, 
APPELLANT. 


Fitep June 20, 1906. No. 14,400. 


1. Specific Performance: Derautt. Neither party to an executory con- 
tract for the purchase and sale of lands can put the other party 
in default without a readiness and offer to perform on his own 
part, but for the purposes of an action for a specific perform- 
ance a formal, technical tender is not indispensable, and an 
express repudiation of the contract and refusal to perform it by 
one party excuses the other from any subsequent formal! offer 
or tender. 


: TENDER. It is not indispensable in an action for the spe- 
cific performance of an executory contract for the purchase and 
sale of lands that the plaintiff should have been capable of per- 
formance at the date the contract was entered into, if he was 
able, ready and willing and offered to perform at the time and 
in the manner stipulated in the agreement. 


38. Vendor and Purchaser: Contract. An executory contract for the 
sale of a body of lands which includes the family homestead of 
the vendor and which is not signed and acknowledged by his wife 
is not wholly void, but is obligatory upon him, except with re- 
spect to the homestead tract, and such a contract is therefore 
not open to the objection of want of mutuality. 


APPEAL from the district court for Cedar county: Guy 
T. GRAVES, JUDGE. Affirmed. 


J.C. Robinson and C. H. Whitney, for appellant. 
_W. D. Funk and A. A. Welch, contra. 


AMES, C. 


There is no substantial dispv'» about the facts in this 
case. Johnson, the appellee, was the owner in fee of 387 
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acres, including his family homestead, of lands situated in 
Cedar county in this state and was also the owner of 
leases from the state of 520 acres of adjoining school 
lands, but he was indebted to one Abbott, who held as 
sccurity an assignment of the leases and also a mortgage 
on the lands owned in fee. There was, besides, a sinall 
judgment against Johnson which would have been a lien 
upon his lands except for its dormancy. This state of 
facts was known to A. M. Merrill and the appellant, 
Higgins, who in May, 1902, entered jointly into a written 
contract with Johnson for the purchase of the land and 
leases for an agreed price of $15,000, of which $500 was 
paid in cash and the residue was agreed to be paid on 
March 1, 1903, upon conveyance and assignment to them 
of an unincumbered title to the land and leases. Mrs. 
Johnson, the wife of the appellee, did not sign the contract. 
The first day of March fell on Sunday, but on the third 
day of the month Johnson, having provided himself with a 
deed properly executed and acknowledged by himself and 
wife and purporting and competent to convey the title to 
the lands in fee to his vendees, sought out the latter for 
- the purpose of consummating the sale pursuant to the con- 
tract. At and before that time there had been some con- 
versation relative to an extension of the time of payment 
of the mortgage debt upon the existing security and the 
deduction of the amount thereof from the purchase price, 
upon an assumption of it by the purchasers, but no 
definite or final agreement to that effect had been made, 
and an abstract with which Johnson had armed himself 
showed the continued existence of the mortgage, and the 
leases and the assignments of the latter were still in the 
possession of Abbott, who, it was at first contemplated 
. by the parties, should be satisfied for the indebtedness to 
him, out of the purchase price, simultaneously with the 
making of the conveyances contemplated by the contract 
of sale, and who was at the same instant to assign the 
leases and execute a release and discharge of the mortgage. 
This arrangement was known and satisfactory to Abbott, 


VOL. 77] JANUARY TERM, 1906. 37 


Johnson y. Higgins. 


who was willing and ready to comply with it. On the 3d 
of March Higgins told Johnson that Merrill was away ~ 
from home, but that on his return on the following day 
they would inform him, Johnson, what they desired or 
intended to do. On the next day Johnson informed both 
his vendees that he was able, ready and willing to complete 
the transaction, including the payment and Satisfaction of 
the dormant judgment, and the procurement of the pres- 
ence of Abbott and his discharge of the mortgage and 
assignment of the leases, and the delivery of the above 
mentioned deed executed and acknowledged by himself 
and wife, upon the payment by them of the residue of the 
purchase price, or he would comply with any arrangement 
they should be able to make with Abbott for the extension 
of the mortgage debt and its deduction from the purchase 
price. Both these offers the vendees declined, and they 
then informed the vendor that they had finally decided not 
to carry out the contract of purchase. Eight days later, 
on the 12th of the month, this action was begun by John- 
son to obtain a specific performance of the contract, which 
he was at the time of the trial and had been at all times 
able, willing and ready to perform on his own part. Mer- 
rill had departed from the state and was not served with 
process, but judgment as prayed was rendered against 
Higgins, who prosecutes this appeal. 

Time was not of the essence of the contract. A formal 
tender of the deed and of assignments of the contracts 
was not incumbent upon the plaintiff, at least until his 
vendees had signified a readiness and willingness to per- 
form the contract on their part. The delivery of these 
instruments and the payment of the purchase price were 
required by the contract to be simultaneous acts. Neither 
party could have put the other in default without having 
first offered performance on his own part, but an offer 
made in good faith and with ability to perform, if declined 
by the opposite party, excused a formal tender. Frenzer 
v. Dufrene, 58 Neb. 482; Harrington v. Birdsall, 88 Neb. 
176; Wasson v. Palmer, 17 Neb. 330; Kellogg v. Lavender, 
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9 Neb. 418. When the vendees notified Johnson that they 
repudiated the contract and would not comply with its 
obligations, they excused him from making any subsequent 
formal offer or tender. The law does not require the doing 
of a vain thing. 

Counsel for defendant contends that the contract con- 
taining a stipulation for a conveyance of the vendor’s 
homestead as well as other lands, and not having been 
signed and acknowledged by the wife, was void as to the 
homestead, and therefore lacked that degree of mutuality . 
requisite for the maintenance of this action. In other 
words, it is urged that, unless the right and obligation 
of specific performance are existent and reciprocal at the 
date a contract is entered into, they can never come into 
being at all, and authorities of undoubted weight and 
respectability are cited in support of this proposition; but 
decisions equal in number, and of at least equal weight, 
might be cited to the contrary, and these latter have, more- 
over, received the approval of and been adopted by this 
court. In Bigler v. Baker, 40 Neb. 325, this court, in an 
opinion by Mr. Justice Post, after discussing the question 
at some length and citing many decisions, say: “But the 
true rule is believed to be that want of mutuality in such 
cases is not a valid objection, even to decree of specific 
performance, where the moving party has performed all of 
the conditions imposed upon him, and brought himself 
clearly within the terms of the agreement.” This decision 
was cited and expressly reaffirmed in the recent case of 
Watkins v. Youll, 70 Neb. 81, and ought not to be longer 
questioned. But the lack of mutuality supposed by coun- 
sel has never existed in the contract in suit. The absence 
of the signature and acknowledgment of the wife did 
not avoid the entire instrument, but affected it, so far as 
the rights of the vendees were concerned, simply as would 
have done an omission of a description of the homestead 
from the covenant to convey. With this exception their 
right to demand specific performance or to recover dam- 
ages for a breach of the contract was precisely the same 
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as in any other case. This is the point essentially involved 
and decided by this court in the recent case of Lichty v. 
Beale, 15 Neb. 770. They are not in a position to coni- 
plain because the plaintiff, before he could demand specific 
performance, was compelled to offer more than, under the 
contract, they could have required of him. No fraud is 
charged or was practiced. At the time the vendees entered 
into the contract, they were not ignorant of the facts and 
are presumed to have known the law. They knew, there- 
fore, to what extent the agreement was reciprocally oblig- 
atory, and upon what terms and conditions specific per-. 
formance could be successfully demanded of them, and no 
reason has been suggested why they should be released 
from their covenants. 

Other propositions urged by the defendant are involved 
in the foregoing and therefore do not require separate 
treatment. The decree requires that the defendant accept 
the conveyance and assignments stipulated for in the con- 
tract and pay to the plaintiff, or into court for his use, the 
unpaid residue of the purchase price, with interest and 
costs, and that in default of such payment execution issue 
therefor. Of course, upon the instant that such payment 
shall be made or compelled, the title to the land and leases 
will vest in him and the identical transaction contem- 
plated by the contract will have been consummated. 

It is recommended that the judgment be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 
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ASMUS WIESE, APPELLEE, V, UNION PACIFIC RAILROAD 
COMPANY ET AL., APPELLANTS.* 


FILED JUNE 20, 1906. No. 14,232. 


1. Adverse Possession: Mercer. The party in possession of land as 
owner has a right to protect that possession by the purchase of 
any outstanding claim or lien against the property. There is 
not thereby any break in possession, nor does the adverse occu- 
pant rely upon his purchase title in preference to the one which 
he previously possessed. He joins the’two together and pos- 
sesses whatever title both may give him. Oldig v. Fish, 53 Neb. 
156, followed and approved. 


2, Public Lands: Ramroap GRANTS: PATENTS. The act of congress of 
July 1, 1862, 12 U. S. Statutes at Large, p. 489, ch. 120, and July 
2, 1864, 13 U. S. Statutes at Large, p. 356, ch. 216, granting land 
to the Union Pacific Railroad Company and to the Sioux City & 
Pacific Railroad Company, transfers a present legal title, when 
the terms of the grant are complied with and the lands are 
identified by a map of definite description filed in the general 
land office. A patent to such land, when finally issued, relates 
back to the date of the grant, 


3. Adverse Possession. When one tenant in common conveys the 
whole estate in fee with covenants of seizin and warranty, and 
his grantee enters and holds exclusive possession, the entry and 
holding must be deemed adverse to the title and possession of 
the cotenant, 


4. Public Lands: Lrrrations. The title of the United States gov- 
ernment is fully divested by a grant in presenti of all lands 
within the place limits of the grant and not within the excep- 
tions therto; and subsequent proceedings affecting the patent 
to such lands in the interior department do not not suspend the 
running of the statute of limitations in favor of one claiming 
under the grant. 


APPEAL from the district court for Washington county: 
EDMUND M. Barrett, JupGr. Affirmed. 


William G. Clark and Charles A. Clark & Son, for 
appellants. 


James H. Van Dusen, contra. 


* Pending on error in the supreme court of the United States, 
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OLDHAM, C. 


This is an action to quiet title to certain land situated in 
Washington county, Nebraska, which was included within 
the land grants made by the United States government to 
the Union Pacific Railroad Company and the Sioux City 
& Pacific Railroad Company by acts of cougress of July 1, 
1862, 12 U. S. Statutes at Large p. 489, ch. 120, and July 
2, 1864, 13 U. S. Statutes at Large, p. 356, ch. 216. The 
land lies within 20 miles of the right of way of the Union 
Pacific Railroad, and within 10 niles of the right of way 
of the Sioux City & Pacific Railroad. It is admitted that 
each of the two railroad companies had fully complied 
with the provisions of the acts of congress prior to Jan- 
uary 1, 1870. No patent for the land was issued until 
September 23, 1897, when a patent was issued at first by 
mistake to the Missouri Valley Land Company, as suc- 
cessor to the Sioux City & Pacific Railroad Company, but 
this patent was canceled by order of the land department 
and returned to the government, and a patent was issued 
jointly to the Union Pacific Railroad Company and the 
Missouri Valley Land Company, as successor to the Sioux 
City and Pacific Railroad Company. After full com- 
pliance with the terms of the grant, the Union Pacific 
Railroad Company filed its map of definite location and 
listed the land in controversy as its own. In 1882 it 
entered into a contract of sale of the land in controversy 
with one John Japp, for $10 an acre. On the completion of 
the payments on this contract, it executed to him a war- 
ranty deed for this land. The deed was recorded in 
Washington county in 1888. After the purchase of the 
land, Japp went into possession thereof and began farming 
and cultivating the land continuously from the time of his 
purchase up to 1891, when he conveyed the land for a 
consideration of $1,200 by a warranty deed to plaintiff 
Wiese, who placed the deed on record and entered into 
possession of the premises, which he has occupied, fenced 
and improved and continuously cultivated to the present 
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time. Plaintiff claims the land by adverse possession and 
this color of title. Defendant, Iowa Railroad Land Com- 
pany, claims an undivided interest in the land by mesne 
conveyances from the Sioux City & Pacific Railroad Com- 
pany. At the trial in the court below the title was quieted 
in the plaintiff, and to reverse this judgment defendants . 
have appealed to this court. 

There is little or no conflict in the testimony contained 
in ‘the bill of exceptions, the controversy being as to ques- 
tions of law, rather than those of fact. It clearly appears 
that on the completion of the terms of the grant the Union 
Pacific Railroad Company made its map of definite loca- 
tion and filed the same in the general land office, and that 
it listed the land in controversy and conveyed it as land 
which it had received under the grant. The land was not 
listed by the Sioux City & Pacific Railroad Company until 
after the conveyances to plaintiff and his grantor. It 
appears from the record that the land in controversy had 
been claimed as indemnity school land by the state of 
Nebraska, but that this claim had been canceled and 
denied by the land department before the conveyance by 
the Union Pacific Railroad Company to plaintiff’s grantor, 
so that, as far as the record discloses, there was no contest 
pending in the land department affecting the validity of 
the grant to either of the railroad companies when the land 
was conveyed to plaintiff’s grantor. 

On September 16, 1894, plaintiff Wiese undertook to 
make a cash entry of the land in controversy at the 
receiver’s office of the United States land office at O’Neill, 
Nebraska, under the act of congress of March 3, 1887, 
entitled “An act to provide for the adjustment of land 
grants made by congress to aid in the construction of rail- 
roads and for the forfeiture of unearned lands, and for 
other purposes.” 24 U.S. Statutes at Large, p. 556, ch. 
376. The right to a cash entry of this land as a forfeited 
grant was contested before the land department by the 
Sioux City & Pacific Railroad Company. While the entry 
was allowed at the land office in the first instance, the 
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commissioner of the general land office at Washington 
canceled the entry on the 23d day of August, 1896, and 
directed the United States land office at O’Neill to note 
such cancelation on its records. 

It is claimed by defendants that this application for a 
cash entry at the land office at O’Neill was a recognition 
of the outstanding title in the United States government, 
which tolled the statute of limitations. In support of this 
proposition we are cited, as a controlling case among 
others, to the opinion of this court in Hull v. Chicago, B. © 
& Q. R. Co., 21 Neb. 371. In this case it was held that the 
recognition of the title of the record owner of the land by 
the railroad company in seeking to condemn the land 
was such a recognition as would arrest the statute of lim- 
itations, even if it had commenced to run. Here the recog- 
nition was of the title of the record owner of the premises. 
In the case at bar, the attempt on the part of Wiese to 
procure the outstanding patent from the United States 
was in no sense a recognition of the title of the Sioux City 
& Pacific Railroad Company. At the time the application 
for the cash éntry was made, Wiese and his grantor had 
been in possession of the land, claiming it as their own, 
for the full statutory period of limitation. Even if the 
application had been made before the full period of occu- 
pancy had run, so far as the rule in this state is concerned, 
such effort to procure an outstanding title would not have 
impaired the right to rely upon the statute. In Oldig v. 
Fiske, 53 Neb. 156, which reviews our former decisions, 
it is said: “A party in possession of land as owner cer- 
tainly has a right to protect that possession by the pur- 
chase of any outstanding claim or lien against the 
property. There is not thereby any break in the posses- 
sion, nor does the adverse occupant rely upon his pur- 
chased title in preference to the one which he previously 
possessed. He joins the two together and possesses what- 
ever title both may give him.” 

The contest between the two railroad companies con- 
cerning these overlapping land grants appears to have 
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been instituted after the conveyance of the land in contro- 
versy by the Union Pacific Railroad Company. This con- 
test was finally determined in Sioux City € P. R. Co. v. 
Union P. R. Co., 4 Dill. (U. S.) 307, by holding both 
companies as tenants in common of the overlapping grants. 
It was under this view of the conflicting rights of the two 
companies that a joint patent to the land was subsequently 
issued to the two companies by the direction of the secre- 
tary of the interior. : 

It is further contended by counsel for the defendants 
that the title to the land in controversy remained in the 
government until the issuance of the patent in 1897, and, 
on the contrary, it is contended by counsel for the plaintiff 
that, on the compliance with the terms of the grant by the 
different railroad companies and the filing of the map of 
definite description in the general land office, the title of 
the general government was divested and the railroad 
companies took the lands by grants in presenti. The 
question of interpretation of grants by this act was before 
the supreme court of the United States in the case of 
Deseret Salt Co. v. Tarpey, 142 U. 8. 241, and it was there 
held, in an exhaustive opinion by Field, J., that the act of 
July 1, 1862, 12 U. S. Statutes at Large, p. 489, ch. 120, 
granting lands to the Union Pacific Railroad Company, 
transfers a present legal title, and when the lands are 
identified by the location of the road, such title attaches 
as of the date of the grant. In this case it was held that 
the lessee of the railroad company might maintain eject- 
ment for lands within the grant, although the patent had 
not yet issued from the general government. In the opin- 
ion it is said: 

“In the legislation of congress a patent has a double 
operation. It is a conveyance by the government, when 
the government has any interest to convey; but where it 
is issued upon the confirmation of a claim of a previously 
existing title it is documentary evidence, having the dig- 
nity of a record, of the existence of that title, or of such 
equities respecting the claim as justifies its recognition 
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and confirmation. The instrument is not the less effica- 
cious as evidence of previously existing rights because it 
also embodies words of release or transfer from the govern- 
ment.” 

In French v. Fyan, 93 U. 8. 169, it is said by Miller, J.: 
“The patent, therefore, which is the evidence that the lands 
contained in it had been identified as swamp-lands, under 
that act, relates back and gives certainty to the title of 
thé date of the grant.” 

Now, applying t:.e principle announced in these cases to 
the facts in issue, we must conclude that, on the full com- 
pliance with the terms of the grant and the identification 
of the lands by the map of definite description filed in the 
land department, the title to the lands passed as of the 
date of the grant to the railroad companies, and the patent 
subsequently issued but evidences such fact. 

It is further urged, however, by counsel for the defend- 
ants that, even if the patent when finally issued by the 
general government should be construed to relate back to 
the time of the grant as between the two contending rail- 
road companies, it is inequitable and unjusé to permit the 
relation for the purpose of supporting plaintiff’s claim to 
title by adverse possession. And in support of this con- 
tention we are cited to.the case of Gibson v. Chouteau, 13 
Wall. (U. S.) 92. This was a case in which the right of 
one claiming adversely to the grant and patent, which had 
been long contested in. the land department of the United 
States, was held not entitled to have the final award of 
the patent dated back to the time of the grant for the pur- 
pose of aiding his claim to a title by adverse possession. 
In reversing a contrary holding by the supreme court of 
Missouri, it was’said by the same learned judge who de- 
livered the subsequent opinion in Deseret Salt Co. v. Tar- 
pey, supra: 

“The error of the learned court consisted in overlooking 
the fact that the doctrine of relation is a fiction of law 
adopted by the courts solely for the purposes. of justice, 
and is only applied for the security and protection of per- 
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sons who stand in some privity with the party that in- 
itiated proceedings for the land, and acquired the equi- 
table claim or right to the title. The defendants in this 
case were strangers to that party and to his equitable 
claim, or equitable title, as it is termed, not connecting 
themselves with it by any valid transfer from the original ~ 
or any subsequent holder.” 

In the case at bar, each of the contending parties relies 
on the same grant of the land in controversy, that is, the 
congressional grant of 1862 and 1864. The land is within 
the place limits of this grant to the grantors of each of the 
contending parties. When, as pointed out before, there 
appears to have been no contest over the acquisition of this 
land by the congressional grant, the Union Pacific Rail- 
road Company listed the land as its own, and conveyed 
the same for a valuable consideration to plaintiff’s im- 
mediate grantor by a deed purporting to convey the entire 
interest in the land. It is a proposition well recognized by 
the weight of authority, as well as by the courts of this 
state, that, when one tenant in comnion conveys the whole 
estate in fee with covenants of seizin and warranty and 

. his grantee enters and claims and holds exclusive posses- 
sion, the entry and holding must be deemed adverse to the 
title and possession of the cotenant-and amount to a dis- 
seizin. Kittredge v. Proprictors of Locks & Canals on 
Merrimack River, 34 Mass. 246; Hanson v. Ingwaldson, 
77 Minn. 533, 80 N. W. 702; IfcCann v. Welch, 106 Wis. 
142, 81 N. W. 996; Beall v. MclMenemy, 63 Neb. 70. Now, 
at least at the time that the deed from the Union Pacific 
Railroad Company, purporting to convey the entire estate 
in this land, was placed on record, defendants’ grantor 
was served with notice of the adverse claim to the entire 
land by its cotenant, but, so far as the record discloses, the 
first time that defendants’ grantor asserted any claim to 
the land of any nature, other than its compliance with the 
terms of the grant, was in the year 1894, when it con- 
tested plaintiff’s right to a cash entry. In this contest, 
defendants’ grantor contended that the land was within 
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the terms of the grant and that it had not been forfeited, 
nor had it ever been conveyed by contestant to the plain- 
tiff. When the contest over this certificate had been ter- 
minated by the cancelation of the plaintiff's application, 
by order of the commissioner of the land office in 1896, no 
further effort was made by defendants’ grantor to evict 
plaintiff from the possession of the land, or to assert its 
tight therein as a cotenant, until the filing of its answer 
in the instant suit on the 5th day of October, 1903. 

In view of these facts, we think that the doctrine of 
relation is taken out of the reason of the rule announced 
in Gibson v. Choutcau, supra: First, because there was a 
privity of interest between the original grantors of the 
contending parties, each claiming under the terms of the 
same grant, and, second, because defendants’ grantor, by 
neglecting to list the land in the overlapping grant, per- 
mitted plaintiff’s grantor, the Union Pacific Railroad Com- 
pany, to sell and dispose of the land for a valuable con- 
sideration to John Japp, and permitted Japp to convey 
the land for a valuable consideration to plaintiff. This 
laches in the assertion of its cotenancy in the land in con- 
troversy by defendants’ grantor, in addition to the inter- 
vening rights that plaintiff has acquired in reliance on 
the title of ‘his grantors, make it, in our view, both just 
and equitable that the patent issued later should relate 
back to the date of the grant for the purpose of quieting 
plaintiff’s title. Defendants seek to execuse the laches of 
their grantor in asserting its claim to thé land, by alleging 
that, up to the time of the final issuance of the patent, the 
land in controversy was within the exclusive jurisdiction 
of the land department of the United States. If the grant 
were one which the department of the interior had para- 
mount authority to determine, this contention would be 
well founded; but, as the grant in question was one in 
presenti and as the land in controversy was within the 
place limits, and not within the exceptions of the grant, 
the title of the general government was fully divested by 
this grant, and any subsequent proceedings in the interior 
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department should not and would not toll the statute of 
limitations. Sage v. Rudnick, 91 Minn. 330, 100 N. W. 
106; Southern P. R. Co. v. Whitaker, 109 Cal. 268. 

We therefore recoumend that the judgment of the dis- 
trict court be affirmed. 


AMES and Erprerson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
. AFFIRMED. 


CARSTEN WRICH, APPELLEE, V. UNION PACIFIC RAILROAD 
COMPANY ET AL., APPELLANTS.* 


Firep June 20, 1906. No. 14,233. 


Wiese v. Union P. R. Co., ante, p. 40, followed and held to control 
the issues in this case. 


APPEAL from the district court for Washington county: 
EDMUND M. BARTLETT, JUDE. Affirmed. 


William G. Clark and Charles A. Clark & Son, for appel- 
lants. ; 


James H. Van Dusen, contra. 


OLDHAM, C. 


This is a companion case to Wiese v. Union P. R. Co., 
ante, p. 40, and the two cases were presented together in 
the oral argument. The two cases were tried together in 
the district court, and a judgment quicting the title in the 
plaintiff was rendered in each of them. The facts, so far 
as they affect the conclusion to be reached, are practically 
the same. In this case the plaintiff, Carsten Wrich, pur- 
chased the land by contract from the Union Pacific Rail- 


*Pending on error in the supreme court of the United States. 
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road Company in 1881, and received his deed in 1890. He 
took possession immediately after his purchase and. has 
claimed the land as his own ever since. In September, 
1893, plaintiff Wrich undertook to make a cash entry of 
the land in the same manner as his neighbor Wiese did, — 
so that every question involved in the controversy is fully 
covered in the opinion in Wiese v. Union P. R. Co., supra. 

For the reasons given in that opinion, we recommend 
that the judgment of the district court be affirmed. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


EDMUND JOHNSON, APPELLANT, VY. JUDSON CARPENTER, 
APPELLEE, 


FILep JUNE 20, 1906. No. 14,363. 


1. Process: IMPEACHMENT oF RETURN. Under the provisions of section 
370 of the code, affidavits are admissible in evidence to impeach 
the return of an officer to the service of a summons in proceed- 
ings for revivor. 


2. 


The return of an officer to the service of a sum- 
mons in the original action may be impeached in a proceeding 
to revive the judgment. 


APPEAL from the district court for Butler county: BEN- 
JAMIN F, Goop, Juper. Meversed. 


W. T. Thompson, for appellant. 
Matt Miller, contra. 


OLDHAM, C. 


This was a proceeding to revive, on motion and affidavit, 
a judgment entered in the county court of Butler county, 


os 
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Nebraska, in a cause within the jurisdiction of a justice of 
the peace, in which Judson Carpenter was plaintiff and 
Ed. Johnson, defendant. The suit was on an open account, 
and was instituted on the 6th day of November, 1891. 
Summons was returned on November 13, 1891, showing 
that it had been served on defendant, “by leaving at his 
usual place of residence, ihe within named defendant, a 
certified copy of this summons and all the indorsements 
thereon.” Defendant failed to appear, and judgment by 
default was entered against him on November 24, 1891. 
On July 10, 1900, a motion and affidavit for a conditional 
order of revivor was filed by the plaintiff in the county 
court of Butler county, and on this motion and affidavit 
it was ordered by the court that the judgment be revived 
unless sufficient cause should be shown by defendant 
against the revivor. Notice of this proceeding was served 
on the defendant in Merrick county, Nebraska, by the 
sheriff of that county, and on the 23d day of August, 1900, 
defendant appeared specially for the purpose of challeng- 
ing the jurisdiction of the court, for the reason that the 
real and true name of the defendant was Edmund Johnson, 
and not Ed. Johnson, and for the further reason that the 
county court of Butler county never had any jurisdiction 
over the defendant to enable it to pronounce any valid 
judgment against him, because no summons was ever 
legally served upon the defendant at his usual place of 
residence, or at any other place. In support of this motion 
defendant filed affidavits tending to show that he had 
removed from Butler county, on the 29th of October, 1891, 
and had established a residence at Beaver Crossing, in 
Seward county, Nebraska, and was residing there at the 
time the summons was left at his former place of residence 
in Butler county. Several affidavits were filed in support 
of this allegation. Plaintiff filed three counter-affidavits, 
but none of these went further than to show that the serv- 
ice of summons had been had at the place where defend- 
ant resided in Butler county, and there was no traverse of 
the defendant’s allegation that he had sold his place in 
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Butler county, and had removed with all his household 
goods to Seward county eight or ten days before the 
summons was attempted to be served. The county court, 
however, overruled the objections of the defendant and 
entered an order reviving the judgment. To reverse this 
judgment of the county court defendant prosecuted his 
petition in error to the district court for Butler county, 
where, on a hearing by the court, the judgment of the 
county court was affirmed and the petition in error dis- 
missed. To reverse this judgment defendant appeals to 
this court. 

It is conceded that, from the showing made in the affi- 
davits, defendant was not a resident of Butler county 
at the time the summons was attempted to be served, but 
the contention is that proof of the failure of service of pro- 
cess can not be made on ex parte affidavits. It is not 
necessary to determine whether or not this objection was 
waived in the county court by filing counter-affidavits on 
behalf of the plaintiff, as we think that the provisions of 
section 370 of the code are sufficient to permit the use of 
affidavits either in attacking or in supporting the return 
- of an officer on a summons in a proceeding for revivor. 
This section provides: “An affidavit may be used to verify 
a pleading, to prove the service of a summons, notice, or 
other process, in an action, to obtain a provisional remedy, 
an examination of a witness, a stay of proceedings, or upon 
a motion, and in any other case permitted by law.” In 
Walker v. Lutz, 14 Neb. 274, the return of a sheriff to a 
summons that he had served it by leaving a copy at the 
defendant’s usual place of residence was attacked by 
defendant in a motion challenging the jurisdiction of the 
court. The motion was supported by affidavits and sus- 
tained by the district court. The judgment of the district. 
court was affirmed, and the principle announced that “a 
sheriff’s return to a summons that he served it by leaving 
a copy at the defendant’s usual place of residence is not 
conclusive as to the fact of residence, but the defendant 
may show that the place where the copy was left was not 
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at the time his residence.” In this case the only evidence 
offered to challenge the jurisdiction of the court was in the 
form of affidavits, and it was held sufficient to support 
the judgment of the trial court. We have also held that, 
in a revivor proceeding, the defendant may dispute the 
return of the officer by showing that the original sum- 
mons was not served at his usual place of abode. J/aynes 
v. Aultman, Miller & Co., 36 Neb. 257; Enewold v. Olsen, 
39 Neb. 59; Wittstruck v. Temple, 58 Neb. 16. It follows 
from what has been said that the affidavits filed in support 
of the special appearance were competent evidence as to 
defendant’s place of residence at the time the summons 
was attempted to be served, and that he was entitled to 
show in the revivor proceeding the invalidity of the orig- 
inal judgment for want of jurisdiction over the person of 
the defendant. 

We therefore recommend that the judgment of the dis- 
trict court dismissing the petition in error be reversed 
and the cause be remanded for further proceedings. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause be remanded for further 
proceedings. 

REVERSED. 


Daisy D. MoorE ET AL., APPELLANTS, V. HENRY J. FLACK, 
APPELLEE. 


Frren June 20, 1906. No. 14,378. 


1. Marriage: EvmENcE. ‘Evidence examined, and held insufficient to 
show a common law marriage between plaintiff's mother and 
the deceased. 


2. Bastards: ACKNOWLEDGMENT OF PaTreRNITY. A writing to constitute 
an acknowledgment of paternity within the provisions of section 
31, ch. 23, Comp. St, 1903, must be one in which the paternity 
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is directly, unequivocally and unquestionably acknowledged. Lind 
v. Burke, 56 Neb. 785, followed and approved. 


: Evivpence. Evidence of a writing, claimed to have 
been addressed by the deceased, Robert Moore, to the mother of 
an iNegitimate child and said to contain the words, “Take good 
care of our boy, and call him Thomas Moore, and I will give 
him a good start some day,’ examined, and held insufficient to 
constitute a valid acknowledgment of paternity within the mean- 
ing of the statute. 


APPEAL from the district court for Kearney county: 
ConraD HOLLENBECK, JUDGE. Affirmed. 


James Clay, E. C. Calkins, John Lathrop and Joel Hull, 
for appellants. 


J. OC. Paulson and M. D. King, contra. 


OLDHAM, C. 


On the 18th day of August, 1889, Robert Moore, a for- 
mer resident of the state of Kentucky, died intestate in 
Kearney county, Nebraska, seized in fee of a quarter 
section of land situated in that county. Thereafter J. W. 
Gilman was duly appointed administrator of the estate, 
and administration of the estate was finally closed and the 
administrator discharged in January, 1891. During the 
progress of the administration the right of heirship to the 
estate was contested between one John F. Moore, who 
claimed the estate as a half brother of the deceased, and 
a minor named Daisy D. Moore, plaintiff herein, who 
claimed to be the daughter and sole heir of the deceased. 
The minor claimant was represented in the contest by a 
guardian ad litem, who is her attorney in the present suit. 
The contest over the heirship was continued from term 
to term in the county court, and evidence was taken, and 
the county court found in favor of the alleged half brother 
and against the claims of Daisy D. Moore. Thereafter the 
‘ lands in controversy passed by mesne conveyances from 
John F. Moore to the present defendant, Henry J. Flack, 
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who purchased them on July 12, 1892, and has since 
occupied and cultivated the lands as his own. In January, 
1903, Daisy D. Moore fileé her petition in the district court 
for Kearney county, alleging ownership of the lands in 
dispute as the daughter and sole heir at law of Robert 
Moore, deceased. The petition was subsequently amended 
and asked, in substance, to set aside the former decree of 
the county court that declared John IF’. Moore the sole 
heir at law of Robert Moore, deceased, alleging that said 
decree was procured by fraud and perjury, and asking to 
have all mesne conveyances from John I. Moore to 
defendant Flack canceled and held for naught, and that 
the title to the lands in controversy be quicted in her. 
Another alleged child of Robert Moore, named Thomas 
Moore, intervened in the suit, and filed a petition in which 
he alleged that he was the illegitimate son of the deceased, 
that he had been recognized in writing as such by the 
deceased in the presence of a competent witness, and that 
because of such recognition he was entitled to the inherit- 
ance as the sole heir at law of Robert Moore, deceased. 
He further alleged that he was an infant in Kentucky at 
the time of the proceeding in the probate court of Kear- 
ney county, Nebraska, and that he had neither personal 
nor constructive notice of such proceeding, and that 
within one year after his arriving at his majority he had 
intervened in the suit to assert his rights. He also alleged 
that John F. Moore, to whom the inheritance had been 
awarded in the county court, was a bastard and not a 
legitimate half brother of Robert Moore, deceased. De- 
fendant answered each of these petitions, alleging his own- 
ership of the lands by mesne conveyances from John F. 
Moore, and pleaded the proceeding in the county court as a 
bar to the claims of both plaintiff and intervener. On 
issues thus joined there was a trial to the court, and a 
judgment for the defendant, and the petitions of both 
plaintiff and intervener were dismissed. To reverse this 
judgment the plaintiff and the intervener have prose- 
cuted their separate appeals to this court. 
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We will separately examine the claims of each of the 
contestants in the light of the evidence revealed in the bill 
of exceptions. The proof offered in support of the claims 
of heirship is contained in depositions taken at various 
places, and from these depositions it appears that Robert 
Moore, deceased, was born and raised in Rowan county, 
Kentucky ; that he was never married; that his father and 
mother had each departed this life before his death; that 
he was the fiatural father of both plaintiff and intervener, 
the former by a widow, named Mrs. Steele, and the latter 
by Miss Omie Oney. 

Plaintiff, in support of her claim of heirship, alleged a 
common law marriage between the deceased and her 
mother. This claim, however, is wholly unsupported by 
competent testimony. The evidence of Mrs. Steele, the 
mother of plaintiff, shows that she never was married to 
the deceased; that she never claimed to be his wife while 
she lived with him in Kentucky; that, while he visited her 
frequently and was the father of her child, yet she makes 
no claim that they lived together as husband and wife, or 
that he ever held her out to the world as such. What she 
does claim is that the deceased promised that he would 
marry her if she would come to Nebraska with him, and 
that he would get a minister to perform the ceremony, but 
that soon after arriving in this state he took sick and died 
without having any ceremony performed. According to 
Mrs. Steele’s testimony the deceased only lived about ten 
days after arriving in Nebraska. She further testified 
that she was drawing a pension as the widow of her former 
husband (Steele), who was a soldier in the United States 
army during the rebellion. To our minds this evidence is 
wholly insufficient to support the claim of a common law 
marriage between plaintiff’s mother and the deceased, 
and it will therefore be unnecessary to determine whether 
or not plaintiff is estopped by the judgment of the county, 
court to again assert her right of heirship in the lands of 
the deceased. ; 

As this disposes of plaintiff’s petition, we will now 
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examine the contention of the intervener and the suffi- 
ciency of the testimony offered to support his claim under 
section 31, ch. 23, Comp. St. 1908, which provides: “Every 
illegitimate child shall be considered as an heir of the 
person who shall, in writing, signed in the presence of a 
competent witness, have acknowledged himself to be the 
father of such child.” It appears from the testimony that 
the deceased had been adjudged the father of the inter- 
vener in a bastardy procecding instituted against him in 
the county court of Rowan county, Kentucky; and it was 
the recollection of the county judge presiding at the trial 
that the deceased had admitted in court that he was the 
father of the child. But there is no evidence that such 
admission was made, if at all, in writing. The intervener 
also introduced the deposition of one Allan Gearheart, 
who testified that he had vesided for many years in Rowan 
county, Kentucky, and that he had known the deceased, 
Robert Moore, since 1870; that he last saw him at Farmers, 
Rowan county, Kentucky, shortly before he went to Ne- 
braska, and he further testified as follows: ‘(6) The last 
time you saw Robert Moore, did you or not have any 
conversation with him relative to Omie Oney’s bastard 
child Thomas? If so, state all the facts fully. <A. Yes, 
sir. We were talking about Omie Oney’s bastard child in 
Farmers, Rowan county, Kentucky, and he (Robert 
Moore) said he wanted to get the child away from her. He 
said it was his child. He said he had had the child adopted 
by her consent and he wanted me to assist him in getting 
the child away. (7) Did he or not say or do anything else 
on that occasion in this connection? A. Yes, sir. He 
wrote her (Omie Oney) a note. (8) Where is that note, 
if you know? A. I don’t know where it is. I gave it to 
Omie Oney. (9) Do you remember what was in the note, 
or the substance of what was in it? A. Yes, sir; in part. 
(10) Do you remember the substance of what was in the 
note? A. Yes, sir. (11) Please state all that was in the 
note, or substance of same; what you did with the note. 
A. It says: ‘Iam going to leave. I have to leave you. I 
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bid old Kentucky good bye for a while. I don’t just 
know when I will be back. -Take good care of our 
boy, and call him Thomas Moore, and I will give him 
a good start some day.’ And I gave the note to 
Omie Oney, and read it for her. She could not 
read. (12) Is what you have stated all of the sub- 
stance of what the note contained? A. It is all that I 
remember. (13) How far was Farmer, Rowan county, 
Kentucky, from where Omie Oney lived at that time? A. 
Five miles west. (14) Did Omie Oney at that time live 
near a postoffice or telegraph station? A. Not nearer 
that Moorehead, three miles. (15) How often did she 
(Omie Oney) go to the postoffice? A. I don’t know that 
she ever went. * * * (18) Were you or not very 
intimate with Robert Moore? <A. Yes, sir. We were par- 
ticular friends. (19) Did you or not ever see Robert 
Moore with Thomas Moore? If so, state the facts relative 
thereto. A. Yes, sir, I have seen him with the child and 
nursing the child. After Omie Oney moved on my place, 
Robert Moore would come over and stay two days at a 
time with the child, staying at my house at night.” 
Witness on cross-examination said that the letter was 
written and signed in his presence. He also testified that — 
he knew that Omie Oney could neither read nor write and 
that was the reason that he read her the note. He said 
there were other things in the note, but not very many, 
and that he had not thought of the note during the 16 
years intervening between the day he read it and the 
day he gave his deposition. Omie Oney testified that she 
could neither read nor write, but that she remembered the 
contents of the note, just as stated by Gearheart, and that 
she put the note away in a paper box with some other 
papers, and that it was lost, and she was unable to find it. 
It is clear that the evidence with reference to the bastardy 
proceeding is wholly insufficient to show an acknowledg- 
ment within the provisions of section 31, supra. So the 
only question is as to the sufficiency of the testimony of 
Gearheart and Omie Oney to establish an acknowledg- 
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ment, in writing, by the deceased of the paternity of the 
intervener. There are many facts and circumstances sur- 
rounding this alleged writing which are, in themselves, 
neither satisfactory nor clearly convincing either as to the 
exact contents of the writing or as. to the probability of 
its ever having been executed. While it is true that the 
witness of the instrument is unimpeached, and the mere 
fact that he testified by deposition should not, and does 
not, in any manner impair the credibility of his testimony, 
yet the circumstances surrounding the writing sought to 
be proved are of such a nature as to demand that proof 
of the contents of the note, as alleged, should be very 
carefully scrutinized. At the time the communication 
is alleged to have been written, intervener’s mother was 
living on a place owned by the witness Gearheart, and both 
the witness and the deceased knew that she was wholly 
illiterate, and it is hard to conceive what object deceased 
would have had in sending Gearheart with a written mes- 
sage to read to her when he might as well have communi- 
cated with her orally. ; 

But, passing from the dubious circumstances surround- 
ing the proof of the writing to its contents, the question 
arises: Is it a sufficient recognition to create an heirship 
within the meaning of section 31, supra? The material por- 
tion of this note as testified to is: “Take good care of our 
boy, and call him Thomas Moore, and I will give him a good 
start some day.” In Lind v. Burke, 56 Neb. 785, the suf- 
ficiency of an acknowledgment of paternity under this 
section of the statute was examined into, and, while the 
question as to whether the instrument must have been 
acknowledged with the intent to create a right of heirship 
was not determined, yet it was there said: 

“We are satisfied that a writing, to fulfil the require- 
ment of the law * * * must be at least one in which 
the paternity is directly, unequivocally, and unquestion- 
ably acknowledged.” It is further said in the opinion: 
“It must not be forgotten in this examination that it is not 
because the person can be shown to be the offspring, or is 
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in fact the illegitimate child, that it may assert heirship, 
but because’ it has been in writing acknowledged; and 
hence the writing must be in and of itself sufficient, un- 
aided by extrinsic evidence, to establish the paternity.” 

Under the rule here announced, the writing relied on is 
clearly insufficient. The reference to intervener as “our 
boy” in the note is not a clear and unequivocal acknowl- 
edgment of the paternity of the boy. Nor is the request 
that the child be named Thomas Moore equivalent to an 
acknowledgment that Robert Moore was the natural 
father of the child. Nor is the promise that “I will give 
him a good start some day” inconsistent with any other 
theory than that the writer of the note was the father of 
the child. In the later case of Thomas v. Estate of Thomas, 
64 Neb. 581, it was decided that it was immaterial whether 
or not the writing was made with the intent to constitute 
an heirship, but the rule of strict construction of writings 
of this nature, when made, as announced in Lind v. Burke, 
supra, was not modified. 

We are therefore of opinion that the evidence offered 
by the intervener is insufficient to establish his claim of 
heirship, and we recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and Ererrson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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ORRELIOUS A. HERING, APPELLEE, V. EMMA SIMON, 
APPELLANT. 
Firep June 20, 1906. No. 14,395. 


1. Costs. Attorney’s fees cannot ke taxed as costs against the suc- 
cessful litigant in an action at law or in equity. 


2. 


In an action in equity the trial court has a sound discretion 
in taxing the costs of the action to the different litigants, but 
this discretion is subject to review when unreasonably or arbi- 
trarily exercised. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed cxecept as to costs. 


Kirkpatrick & Hager, for appellant. 
George A. Adams and George W: Berge, contra. 


OLDHAM, C. 


This was an action for the specific performance of a con- 
tract for the sale of real estate. Issues were joined on the 
petition of plaintiff Nering and the separate answer of 
defendant Emma Simon. The general finding of the trial 
court was, in substance, that the facts adduced in evidence 
did not warrant a specific enforcement of the contract, but 
that they did warrant its annulment and cancelation, and 
a decree was entered annulling and canceling the con- 
tract. After this decree, the court made the following 
additional finding: “That the defendant, Emma Simon, 
is not entirely without fault in the premises; that while 
in the discretion of the court the said contract should not 
be ordered to be specifically performed, the said défend- 
ant, Emma Simon, ought to pay the costs of this litigation 
and reasonable attorney’s fees of the plaintiff in the sum 
of $200; that the plaintiff is entitled to judgment against 
her in that amount.” This finding was followed by an 
order and judgment awarding a recovery by plaintiff from 
defendant in the sum of $200 for attorney’s fees and the 
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costs of the action. From this judgment for costs and 
attorney’s fees defendant has appealed to this court. 

There is no complaint as to the general judgment and 
decree, and the appellee has not seen fit to favor us with a 
brief in support of the finding and judgment in favor of 
plaintiff for attorney’s fees and costs. We have examined 
the evidence contained in the record and are satisfied that 
the decree refusing specific performance and canceling the 
contract is supporled by the testimony; but the rule in 
this jurisdiction against taxing attorney’s fees as costs in 
a legal or equitable action, unless provided for by statute, 
is too well established to require the citation of authorities, 
and there is no statute which in any case permits the taxing 
of attorney’s fees against the successful litigant. While 
in equity cases the court has a sound discretion in taxing 
_the costs of the litigation, yet this discretion, when arbi- 
trarily or unreasonably exercised, is subject to review. 
From our examination of the record in this case, we are 
of opinion that it is unjust and inequitable to tax the 
entire costs of the trial of the cause against the defendant, 
but we think it both just and equitable that each of the 
litigants should pay his own costs. 

We therefore recommend that the judgment of the dis- 
trict court, in so far as it awards plaintiff a recovery of 
attorney’s fees and the entire costs of the action, be 
reversed and the cause remanded, with directions to enter 
a judgment against each party for his own costs. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court, in so far as it awards a recovery of attorney’s fees 
and the entire costs of the action, be reversed and the 
cause be remanded, with directions to enter a judgment 
against each party for his own costs. ; 


JUDGMENT ACCORDINGLY. 
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Gregory v. Village of Franklin. 


ELLA GREGORY ET AL., APPELLEES, V. VILLAGE OF FRANKLIN, 
APPELLANT. 


Fitep JUNE 20, 1906. No. 14,403. 


Cities: Drracuine Territory: Review. A judgment of the district 
court in a proceeding under the statute, section 101, art. I, ch. 
14, Comp. St. 1903, to detach territory from a municipal corpo- 
ration, will not be impeached upon aypeal in the absence of a 
showing that the trial judge committed an important mistake of 
fact, or made an erroneous inference of fact or of law. Michael- 
son v. Village of Tilden, 72 Neb. 744, followed and approved. 


APPEAL from the district court for Franklin county: 
Ep L. ADAMS, JUDGE. Affirmed. 


H. Whitmore, for appellant. 
Albert R. Peck and H. W. Short, contra. 


OLDHAM, C. 


On the 23d day of January, 1905, the plaintiffs in the 
court below filed their petition under the provisions of 
section 101, art. I, ch. 14, Comp. St. 1903, asking that their 
respective pieces of land, therein described, be detached 
from the village of Franklin, in Franklin county, Ne- 
braska, alleging as reasons therefor that “the said lands 
and all of the same are used for agricultural and farming 
purposes only and are not benefited by such incorporation 
in any manner; that they nor any of said described tracts 
are used for village purposes; that they are not properly 
subject to being included in said corporate limits of said 
village of Franklin, and your petitioners and applicants 
are a majority of the legal voters, and the only owners and 
occupants of any and all of said tracts of land; and, fur- 
ther, your petitioners and applicants allege the facts to be 
that said tracts, nor any of them, have ever been surveyed 
or platted into blocks or lots for town or village purposes; 
but that, while not legally subject to such, the said tracts, 
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and each and every of them, have been listed and assessed 
with village taxes for each and every year since the incor- 
poration of said village of Franklin.” The village, for 
answer to this petition, alleged that it was duly incor- 
porated in July, 1883; that all the pieces of land described — 
in plaintiff’s petition were included within the legal limits 
of said village at the time of its incorporation; that the 
village has ever since that time exercised corporate powers 
over such lands; and that at the time of the incorporation 
of said village its population was only 290, but that its 
population had increased until it now contained more than 
900 inhabitants; that none of the plaintiffs, except the 
Franklin County Agricultural Society, owned any of the 
land described in their petition at the time of the incorpo- 
ration of the village, but that each and all of them sev- 
erally became owners of said land a long time afterwards 
with full knowledge that the same were included within 
the corporate limits of the village. It further alleged that 
the land owned by the agricultural society has never been 
assessed for village purposes; that the land of plaintiff 
Gettle contains 40 acres, and hag a residence and a flour- 
’ ing mill thereon, and immediately joins the platted part of 
the village; and that the land of plaintiff Rose contains 
40 acres, and corners with the platted part of the village, 
and has located thereon a residence and also a park, which 
is used for public assemblages, camp meetings, dances, etc. ; 
and that the remainder of the lands are used for agricul- 
tural purposes. The answer further alleged that all the 
land described in the petition is suburban in character 
and is adaptable to being cut up into residence lots con- 
taining a few acres, but admits that none of the land has 
been platted and that, except as above stated, it is used for 
agricultural purposes. There was a reply to this answer 
in which all the facts pleaded, except the adaptability of 
the land for suburban residences, were admitted. Plain- 
tiffs thereupon filed a motion for judgment on the plead- 
ings. According to the record, the court took the case 
under advisement until the succeeding term, when he 
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entered judgment as prayed for in plaintiffs’ petition. 
There is no bill of exceptions containing any evidence 
offered in the proceeding, and, as there was no issue of 
fact, except as to the adaptability of the land for suburban 
residences if surveyed in small tracts, it is probable, al- 
though the judgment does not so recite, that the case was 
determined on the pleadings alone. 

Section 101, supra, is a provision for disconnecting ter- 
vitory from cities and villages, which is rather administra- 
tive than judicial in its nature. It makes a provision by 
which a majority of the legal voters residing on any terri- 
tory within and adjacent to the corporate limits of any 
city or village, if they desire to have the same disconnected 
therefrom, may file their petition in the district court of 
the county in which the city or village is situated, praying 
to have such territory disconnected, and. that on the filing 
of such petition a notice shall be served on the village 
within ten days, and if on the receipt of the notice the 
village or city, by a majority vote of all members elected 
to the common council or board of trustees, consent that 
such territory be disconnected, the court then shall enter a 
decree disconnecting the territory, without cost to the vil- 
lage. It further provides that, if the village desires to 
contest the severance of the territory, it shall file its 
answer within 30 days after service of a copy of the peti- 
tion, and that issue shall thereupon be joined and the cause 
shall be tried by the court as a suit in equity. The act 
also provides for a review of the judgment of the district 
court either on appeal or by error proceedings. In con- 
struing proceedings under this section of the statute, 
we held, in the recent case of Michaelson v. Village of 
Tilden, 72 Neb. 744: 

“A judgment of the district court in a proceeding under 
the statute, section 101, art. I, ch. 14, Comp. St. 1903, to 
detach territory from a municipal corporation, will not be 
impeached upon appeal in the absence of a showing that 
the trial judge committed an important mistake of fact, 
or made an erroneous inference of fact or of law,” 
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There is certainly nothing before us in this record that 

shows either a mistake of law or fact by the trial judge. 

The right to have unplatted farm lands disconnected from 
the corporate limits of cities and villages has been asserted 
by this court in actions entirely independent of this section 

of the statute. See Village of Osmond v. Smathers, 62 

Neb. 509, and State v. Dimond, 44 Neb. 154. The answer 

-of the village does not allege that the village was in debt at 

the time the application for severance was made, or that 

public money had been expended in grading and improv- 

ing the streets and sidewalks of the village along the lands 
owned by the plaintiffs, nor was there any allegation that 

improvement bonds of any nature had been voted upon 

the city by the acquiesence of the owners of the property 

sought to be relieved from corporate taxation. In fact, 

there is nothing in the answer of the village which inter- 

poses an equitable objection to the prayer of the petition. 

We are therefore of opinion that the judgment of the 
district court should be affirmed, which we accordingly 
recommend. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


BENJAMIN F. MOORE, APPELLEE, v. ROBERT F. NEECE BT 
AL., APPELLEES; ‘RED W. CLARKE, APPELLANT. 


Frrep June 20, 1906. No. 14,423. 


Judicial Sales: APPpRAISEMENT. Where lands constituting one body are 
used as a single tract, ordinarily they may for judicial sale be 
appraised together. Smith Bros. Loan & Trust Co. v. Weiss, 56 
Neb, 210, followed and approved. 


APPEAL from the district court for Sioux county: Wu- 
LIAM H. WESTOVER, JUDGE. Affirmed. 
8 
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' Albert W. Crites, for appellant. 
W. H. Fanning and Allen G. Fisher, contra. 


OLDHAM, C. 


This is an appeal from an order of confirmation of a sale 
in a mortgage foreclosure proceeding. Two objections are 
urged in the brief of the appellant. The first is that the 
appraisers did not actually view the land appraised. The 
only evidence filed in support of this allegation was the 
affidavit of the foreman of the mortgaged ranch, who tes- 
tified that he did not see the appraisers on the ranch on 
the day of the appraisement, and that he thought that if 
they had been there he should have seen them. This evi- 
dence is wholly insufficient to impeach the return of the 
appraisement, which shows that it was made on actual 
view of the premises. 

The next objection urged is that the mortgaged prem- 
ises were not sold in separate tracts of 40, 80 or 160 acres 
each, after application had been made to the sheriff by the 
owner of the equity of redemption to so sell the mortgaged 
property. The evidence offered on this objection showed 
that the entire tract of land covered by the mortgage con- 
tained about 2,080 acres, was a cattle ranch situated in 
Sioux county, Nebraska, composed of contiguous tracts of 
land forming one ranch, and that it had been inclosed and 
buildings erected upon it in the year 1886 by the Bartlett 
Richards Cattle Company; that it had been several times 
transferred as a single property, and was known as the 
“Lower 33 Ranch” on Running Water river; that the value 
of the property depended on its use as a whole for feeding 
and raising cattle, and that to subdivide it into quarter 
sections would tend to destroy its value asa ranch. Under 
this showing the rule atinounced in. the early case of 
Laughlin v. Schuyler, 1 Neb. 409, requiring separate and 
independent tracts of land covered by a mortgage to be 
sold separately, has no application. But the facts in the 


VOL. 77] JANUARY TERM, 1906. 67 


Stansbury v. Storer. 


case bring it within the rule announced in Smith Bros. 
Loan & Trust Co. v. Weiss, 56 Neb. 210, wherein it was 
said: “Where lands constituting one body are used as a 
single tract, ordinarily they may, for judicial sale, be 
appraised together.” 

We therefore conclude that the learned trial court was 
justified in overruling the objections to the confirmation 
of the sale, and we recommend that the judgment of the 
district court be affirmed. 


AMES and EPPERSON, CC., concur. 
By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM STANSBURY V. M. 8S. STORER ET AL 
Foep June 20, 1906. No. 14,190. 


Petition: Demunrrer. A petition alleging the making of a verbal build- 
ing contract and partial performance thereof by the plaintiff, 
and claiming damages on account of defendant’s failure to per- 
form the same, is not subject to demurrer because it fails to 
allege the time within which the contract was to be performed. 


Error to the district court for Nuckolls county: Lest 
G. Hurp, Jupen. Affirmed. 


Cole & Brown, for plaintiff in error. — 
8. A. Searle, contra. 


EPPERSON, C. 


The defendants in error as plaintiffs sued the plaintiff 
in error as defendant in the district court for Nuckolls 
county upon two causes of action. Plaintiffs alleged that 
they had entered into a contract with the defendant 
whereby the plaintiffs, as builders, were to furnish mate 
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rial for and construct a building for defendant; that 
pursuant to the provisions of the contract they began the 
construction of the building, furnished labor, and also 
furnished material which was subsequently appropriated 
by the defendant. Plaintiffs under their first cause of 
action claimed damages for the value of the material 
appropriated by defendant, the labor employed wpon the 
building, and the loss of profits occasioned by the defend- 
ant’s failure to comply with the contract. For a second 
cause of action the plaintiffs alleged that an injunction 
suit was instituted by the defendant against the plaintiffs 
to restrain the plaintiffs from proceeding with the con- 
struction of the building; that an injunction bond was 
given in such proceeding upon the issuance of a temporary 
restraining order; that such temporary order was subse- 
quently dissolved; that the plaintiffs were damaged to the 
extent of $400 on account of expenses incurred in resisting 
the injunction, for which they allege the defendant is liable 
on the bond. In answer to the first cause of action defend- 
ant denied the making of the contract; denied that plain- 
_tiffs furnished material or did any work under the terms 
of such contract; and, in answer to the second cause of 
action, admitted the institution of an injunction suit; 
alleged that it was undetermined, that at the time of the fil- 
ing of such answer it was pending in this court, and that no 
action had accrued in favor of the plaintiffs against the 
defendant by reason thereof. A trial was had to a jury, 
which found due the plaintiffs on their first cause of action 
$483.55, and upon the second cause of action $250, a total 
of $733.55, for which amount a judgment was rendered in 
favor of plaintiffs. The defendant alleges many errors of 
the trial court and seeks a reversal of the judgment. 

By instruction No. 8 the court charged the jury, in sub- 
stance, that the measure of plaintiffs’ damages on account 
of the materials furnished and work done was the loss of 
profits which they would have made in carrying out the 
contract, that is, $1,158 agreed compensation less the 
amount it would have cost them to furnish the labor and 


VoL. 77} JANUARY TERM, 1906. 69 


Stansbury v. Storer. 


material for its performance. Defendant alleges error in 
the giving of this instruction for the reason that it assumes 
that the contract was made, which, being denied, was a 
question for the jury to determine. The sum of $1,158 was 
the contract price alleged by plaintiffs and denied by 
defendant. However, considering this instruction with 
others given by the court, the jury were clearly and prop- 
erly charged in effect that, before they could find for the 
plaintiffs, they must find that the contract alleged by them 
had been made, and that, in case they should so find, then 
they should measure the damages according to the rule 
laid down in instruction No. 8. This assignment of error, 
therefore, is without merit. 

The court gave instruction No..3, requested by the plain- 
tiffs, which contained the following: “The jury are fur- 
ther instructed that, in case you find from the evidence 
that the plaintiffs and defendant entered into the contract 
for the construction of the building referred to, and that 
the defendant prevented the plaintiffs from performing the 
same without fault on the plaintiffs’ part, the plaintiffs 
are entitled to recover, under their first cause of action, the 
value of the labor and materials used and appropriated by 
the defendant as measured by the contract price, as you 
shall find the same from the evidence.” The defendant 
overlooks the first few lines of this instruction, and com- 
plains of that part beginning: “Plaintiffs are entitled to’ 
recover,” claiming that in substance the court said to the 
jury: “That there is a contract; that there is an agreed 
contract price; that the plaintiffs herein appropriated 
materials and labor.” This contention, if we understand 
it, is wholly without merit. 

Similar objections are made to instructions Nos. 4 and 
5, relative to the items subject to recovery and the date of 
the contract; such instructions to govern in the event that 
the jury found that the contract was in fact made. An 
instruction given by the trial court, or a part thereof, 
should not be isolated from other instructions or other 
parts of the same instruction, but all should be read 
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together, and if, as a whole, the law applicable to the facts 
and the pleadings is fully and properly given, as they were 
in this case, no reversible error is committed by the court. . 

Defendant contends that the court erred in overruling a 
demurrer to the petition, claiming that there is a mis- 
joinder of causes of action, and that the petition does not 
state facts sufficient to constitute a cause of action. Plain- 
tiffs failed to allege the time within which the contract 
was to be performed. The omission of such an allegation 
did not render the petition demurrable. The two causes 
of action were connected with the same subject matter, 
and therefore the petition was not subject to demurrer for 
misjoinder. 

After the issues had been formed and the case ready for 
trial, the defendant filed a motion for leave to amend his 
answer by alleging that in January, 1900, and while the 
injunction suit above referred to was pending, and while 
there was also pending another suit between the same 
parties relating to an entirely different matter, the parties 
hereto settled their differences., The court overruled this 
motion. The settlement which defendant sought to plead 
by the proposed amendment was made in January, 1900, 
almost five years before the amendment was offered. There 
was no abuse of discretion in the refusal of the trial court 
to permit the amendment to be made. 

To defeat the second cause of action, the defendant relied 
upon the fact that a supersedeas had been had of a judg- 
ment entered nunc pro tunc, dismissing the injunction 
suit in which the bond sued on had been given. No com- 
petent evidence was introduced showing that the proper 
bond had been filed. Defendant now contends that, as 
the petition failed to allege the termination of the injunc- 
tion suit, evidence that the judgment therein had been gu- 
perseded was not required. An examination of the plead- 
ings discloses that the facts relative to the injunction suit 
were made an issue by the answer and reply. Possibly, 
however, the burden was upon the plaintiffs to show that 
their second cause of action had accrued. It is unneces- 
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sary to decide this proposition for the reason that the 
evidence introduced by defendant, including the opinions 
of this court in Stansbury v. Storer & Ellis, 70 Neb. 603, 
and Stansbury v. Storer & Ellis, 3 Neb. (Unof.) 100, 
proves that the injunction suit was in fact finally deter- 
mined in 1899. This suit was instituted in 1903. The 
court instructed the jury as a matter of law that the 
injunction suit had terminated at the time this suit was 
instituted. Under the evidence, the instruction was proper. 

There being no error in the record, we recommend that 
the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is 
AFFIRMED. 


JAMES C. BRINKWORTH ET AL., APPELLANTS, V. EMANUEL 
SHEMBECK, APPELLEE. 


Fitep June 20, 1906. No. 14,356. 


Liquor License: BuRDEN or Proor. The burden of proof is upon an 
applicant for liquor license to prove that he is a man of re- 
spectable character and standing, when by remonstrance such 
fact is denied. 


APPEAL from the district court for Gage county: WIL- 
LIAM H. KELLIGAR, JUDGE. Reversed with directions. 


E. O. Kretsinger, for appellants. 
Rinaker & Bibb and Hazlett & Jack, contra. 


EPPERSON, C. 


A petition signed by 34 persons was presented to the city 
council of the city of Beatrice, praying that a license be 
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granted to one Shembeck to sell malt, spirituous and 
vinous liquors in the Second ward of said city. It was 
stated in the petition that the petitioners were resident 
freeholders of said ward; that said Shembeck is a man of 
respectable character and standing, and a resident of the 
state of Nebraska; and it was prayed that a license be 
granted to him. The city council granted the license as 
prayed. On appeal to the district court, the order of the 
council was affirmed, and remonstrants bring the case 
to this court for review. Many assignments of error are 
argued in the brief of counsel, but, as we view the case, 
it is only necessary to consider the one which challenges 
the sufficiency of the evidence to support this petition. 

Our statute provides for the granting of a license upon 
the application by petition of a majority (or 30) of the 
resident freeholders of the precinct where the sale of such 
liquor is proposed to take place, setting forth, among other 
things, that the applicant is a man of respectable charac- 
ter and standing, and praying that license shall be granted 
to him. In the case at bar no evidence was introduced to 
show that applicant was a man of respectable character 
and standing, or that he was a resident of the state. These 
allegations of the petition were specifically denied by 
remonstrants, and the applicant’s character and standing 
were assailed by an allegation that he was a common and 
habitual drunkard. The question presented for decision is 
whether under these allegations it devolved upon the appli- 
cant to prove that he is a man of respectable character and 
standing. This court said in In re Tierney, 71 Neb. 704: 
“The licensing board has no right to grant a license until 
it has made satisfactorily to appear that the person to 
whom the license is to be granted, and who is to run the 
saloon, is a man of respectable character and standing, and 
that he is a resident of the state.” See also In re Krug, 72 
Neb. 576. 

In 11 Am. & Eng. Ency. Law (1st ed.), p. €61, it is said: 
“Where the statute requires that every applicant for a 
liquor license shall be a ‘fit person to be intrusted with the 
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sale of intoxicating liquors,’ on application being made to 
obtain a license to retail liquors, and a remonstrance 
filed thereto on account of the alleged immorality and 
unfitness of the applicant, the burden is upon such appli- 
cant to prove his innocence.” See also Goodwin v. Smith, 
72 Ind. 113, 37 Am. Rep. 144; Black, Intoxicating Liquors, 
sec. 162. The record in the present case does not disclose 
that the board passed upon the character and standing of 
the applicant. The law requires the applicant to allege 
that he was of respectable character and standing, and the 
’ burden of proving this allegation by a preponderance of the 
evidence was upon him. There is a total failure of proof 
upon this point. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded, with direc- 
tions to cancel the license and dismiss the petition. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to cancel the license 
and dismiss the petition. 

REVERSED. 


PETER J. POELS ET AL., APPELLANTS, V. CHARLES B. WILSON, 
APPELLEE. 


Firep Junz 20, 1906. No. 14,385. 


Verdict: Review. When the amount of damages awarded by a jury 
cannot be ascertained from the facts proved, the verdict should 
be set aside. : 


AppPrAL from the district court for Seward county: 
ARTHUR J. Evans, JUDGE. Reversed. 
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McGilton, Gaines & Storey and M. D. Carey, for appel- 
lants. 


CO. H. Aldrich and Norval Bros., contra. 


EPPERSON, C. 


In June, 1903, the defendant shipped to London 223 
head of fat cattle. Through arrangements with plaintiff’s 
agent in New York, the cattle were consigned to the plain- 
tiff, a commission firm engaged in London in selling 
cattle and other animals for slaughter. At New York the 
plaintiff advanced $82.62 a head, making a total of 
$18,424.26. At London one of the cattle was crippled in 
unloading. It was slaughtered and marketed as dressed 
beef by the plaintiff. The other cattle were sold by plain- 
tiff in the Deptford market. The total proceeds, after 
deducting plaintiff’s commission and expenses, amounted 
to $386.22 less than the sum advanced to defendant by the 
New York agent. After the sale of the cattle the defend- 
ant, who accompanied them to London, requiring a sum of 
money to pay the expenses of his return trip, received 
$252.72 from the plaintiff. The plaintiff instituted this 
action to recover the said sums of $386.22 and $252.72. 
The plaintiff alleged that the $252.72 advanced to the 
defendant was a loan. Defendant contends that prior to 
the sale he instructed the plaintiff to sell the cattle by 
dressed weight; that plaintiff disregarded these instruc- 
tions and sold the cattle as live weight; that by reason 
thereof the defendant was damaged in the sum of $3,825, 
which he sets up as a counter-claim, and for which he asks 
judgment against the plaintiff. A trial was had in the 
district court for Seward county, which resulted in a 
verdict and judgment for defendant in the sum of $692.58. 
The plaintiff prosecutes error to this court, and contends 
that the verdict is not supported by the evidence. 

Plaintiff argues that the verdict is not supported by 
the evidence for the reason that no proof was adduced to 
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show the measure of damages. The evidence shows the 
weight of the cattle at the time of shipment from Nebraska, 
and testimony was introduced to prove the difference be- 
tween the weight on foot and dressed weight. From all of 
this the defendant computes the number of pounds which 
his cattle would have weighed dressed, and asks the jury 
to allow him 12 cents a pound therefor. The only evidence 
in the record which tends to show the value of dressed beef 
in London was the testimony of the defendant and some of 
his witnesses to the effect that Mr. Poels, plaintiff’s man- 
ager and member of the firm, told them on the day of the 
sale that the best dressed beef was worth 12 cents a pound, 
and, further, that the offal was worth $15 a head. This 
evidence is not very satisfactory. There is no claim of 
fraud. The parties were not negotiating for the sale and 
purchase of the cattle. Their relationship was that of 
principal and agent. Each was interested in securing the 
highest price. The statements of plaintiff’s manager were 
admitted in evidence for the purpose of proving market 
prices. The competency of such evidence is very doubtful, 
but unnecessary for us to determine, as the verdict must 
be set aside for the failure of other necessary proof. 
Nowhere does it appear what would have been the cost 
of slaughtering and dressing the cattle. There is con- 
siderable evidence tending to show the relative value of 
the isolated crippled steer and the other cattle, and to the 
effect generally that the isolated steer was worth $25 less 
than the others. Plaintiff accounted to defendant for the 
crippled steer in the sum of $89.16. Defendant’s evidence 
shows that this particular steer was inferior to at least 
140 head of the cattle sold on foot. In the account 
returned by plaintiff to defendant, no charge was made 
for slaughtering and marketing this steer, and defendant 
contends that the sum received for this one animal was 
a sufficient guide for the jury in measuring the damages. 
Such a conclusion, however, can be drawn only by an 
unreasonable inference. While it appears from the 
account rendered to the defendant that $89.16 was the net 


16 NEBRASKA REPORTS. [Vou. 77 


Reed v. Burrell, 


proceeds of the crippled steer, yet, when we consider that 
that was only a small part of a very large transaction 
between the parties wherein numerous items of expense 
were charged, we cannot conclude that all of the 223 head 
of cattle could have been dispos*d of and a return made 
to the defendant herein at that rate. There may have 
been gratuitous services rendered, or expenses paid by 
plaintiff without specific charge therefor. We conclude 
that there was not sufficient proof as to the measure of 
damages, and that the verdict should not be sustained. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for a new 
trial. 


AMES and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause remanded for a new trial. 
REVERSED. 


WILLIAM C. REED, APPELLEE, V. PERRY R. BURRELL BT AL., 
APPELLANTS. 


Fitep June 20, 1906. No. 14,398. 
Government Monumerts: EvineNnck. When a government monument, 
being the corner between two adjoining landowners, has been 


obliterated, {ts location may be proved by testimony of witnesses 
acquainted therewith. 


APPEAL from the district court for Frontier county: 
ROBERT C. Orr, JUDGE. Affirmed. 


Starr & Reeder, for appellants. 


W. 8. AMorlan, C. H. Tanner and L. M. Graham, contra. 
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EPPERSON, C. 


This is an action in ejectment. The land in controversy 
is a tract of about two acres, which plaintiff claims is a 
part of the southeast quarter of the northeast quarter of 
section 28, town 7, range 27, Frontier county, to which he 
holds a deed. Two questions of fact were at issue: (1) 
Was the land a part of the southeast quarter of the north- 
east quarter above referred to? (2) If so, had defendant 
acquired title thereto by adverse possession? The verdict 
and judgment were for the plaintiff, and the defendant 
appeals to this court. 

1. The land is a narrow strip bounded on the north by 
the channel of Medicine creek, which defendant contends 
is the boundary line. Plaintiff offered in evidence a plat 
of the premises, which was admitted over objection. The 
plat showed certain distances not measured by the wit- 
ness who made the plat, but, as to the controlling fact, that 
is, the location and dimensions of the tract involved, the 
map was shown by several witnesses to be substantially 
correct, and as to the defense of adverse possession the 
admission of the plat was not prejudicial. 

2. Several witnesses testified as to the location of the 
boundary line as shown by the corner monument estab- 
lished by the federal government. One witness, who for- 
merly owned plaintiff’s land, testified that he had perpet- 
uated the government monument, first by a cedar post, and 
later by a gas pipe, the original mark being about to be 
obliterated on account of the construction of a public 
highway. All of the above evidence was objected to by 
defendant, who now alleges error in the admission thereof. 
It is of general knowledge that the government surveys 
are often irregular, and that the quarter section monu- 
ments do not in all instances indicate a point midway 
between the section corners. In case of a dispute as to the 
location of a division line, the government monument 
controls, and, where it has become obliterated, its former 
location may be established as any other fact in issue. 
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This court had similar evidence under consideration in the 
case of Kittell v. Jenssen, 37 Neb. 685, in which it is said: 
“Where a government corner between two adjoining land- 
owners has been obliterated, the exact location of the cor- 
ner may be determined by the jury from the evidence in 
an action of ejectment.” The evidence complained of 
was properly admitted, and, with other evidence, estab- 
lished the fact that the land in controversy was a part of 
the southeast quarter of the northeast quarter of section 
27 aforesaid. 

38. The defendant entered upon the southeast quarter 
of said section in March, 1889, and contends that at that 
time he took possession of the land in controversy, and 
since then has been in the open, notorious, exclusive, 
adverse possession thereof, and introduced evidence tend- 
ing to support this contention. We consider it unneces- 
sary to review the evidence in detail. The land involved 
was not under cultivation. It was inclosed with defend- 
ant’s land, and, being on the banks of the creek, was used ° 
by the defendant as a watering place for his cattle. A 
gate was established on the section line at the east end, 
which does not appear to have been necessary for the use 
of the defendant. Plaintiff passed over the land in going 
to and from his fields lying west thereof. Plaintiff testi- 
fied that, as the land was not under tillage, he suffered the 
defendant to use the same as a place for watering cattle. 
One witness, who owned plaintiff’s land in 1899, testified 
that at that time he had a conversation with the defendant 
in which witness spoke of the boundary line as being 
where plaintiff now contends that it is; that defendant 
then recognized such as true, and that witness verbally 
gave to defendant the privilege of using the land. This 
testimony is not denied by the defendant. The evidence 
presented a question of fact for the jury to determine, 
and we do not feel warranted in interfering with the 
verdict. 

4, Many other assignments of error are argued relating 
to the instructions of the trial court and the admission of 
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evidence. We have examined all of these assignments and 
fail to find prejudicial error. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


LINCOLN TOWNSHIP, APPELLANT, V. KANSAS City & OMAHA 
RAILROAD COMPANY ET Al., APPELLEES, 


Freep June 20, 1906. No. 14,377. 


1. Railroads: Forecrosure Saue: Liapiiry or PurcHaser. A railroad 
corporation which succeeds to the property and rights of another 
railroad corporation through the medium of a sale upon a decree 
of foreclosure, or other judicial sale, is not answerable for the 
general debts of the corporation whose property and franchises 
are thus acquired. 


2. Parties. The right of a township in this state to maintain an 
action to recover the value of bonds voted by the electors of the 
township to aid in the construction of a railroad doubted. 


APPEAL from the district court for Kearney county: 
CONRAD HOLLENBECK, JUDGE. Affirmed. 


Joel Hull and H. C. Calkins, for appellant. 
J. W. Deweese and J. L. McPheely, contra. 


DuFrFin, C. 


The plaintiff and’appellant is one of the organized town- 
ships of Kearney county, Nebraska. Its petition filed in 
the district court in this case is very voluminous, but the 
material facts may be briefly stated as follows: In the 
year 1887 the Burlington & Missouri River Railroad Com- 
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pany, which then was and still is a part of the Chicago, 
Burlington & Quincy system, owned and operated all 
the railroads in Kearney county. About this time the 
defendant, the Kansas City & Omaha Railroad Company, 
was organized and projected a line from Fairfield in Clay 
county to Alma in Harlan county. It solicited aid from 
the people of Lincoln township and, as an inducement to 
voting bonds, represented to the electors of the township 
that the road would be operated in close traffic connection 
with the St. Joseph & Grand Island Railroad, and with 
the Union Pacific Railroad and the various other lines 
known as the Union Pacific system; that it would give the 
people of the township the advantage of a competitive 
road, and increase their facilities for reaching competitive 
markets and the interchange of business with the various 
towns and cities reached by the roads of the Union Pacific 
system. Acting upon these inducements the electors of 
the township on March 26, 1887, voted aid to the extent 
of $23,500. The road was constructed, the aid bonds 
delivered to the company, and the road operated accord- 
ing to the representations made until about June 1, 1902. 
It is further alleged that the Kansas City & Omaha Rail- 
Road Company had issued bonds and secured them by a 
mortgage upon its road and franchises, and that the mort- 
gage was foreclosed in the United States circuit court for 
the district of Nebraska in 1896, and the road and its fran- 
chises sold to the Kansas City & Omaha Railway Com- 
pany; that said new company took possession about Sep- 
tember, 1896, and continued to operate the same in traffic 
connection with the Union Pacific and Grand Island sys- 
tems, and in competition with the Chicago, Burlington & 
Quincy system, until July 1, 1902; that on that date the 
Kansas City & Omaha Railway Company ceased to oper- 
ate the road and surrendered it to the Burlington & 
Missouri River Railroad Company, which road has ever 
since operated the same as a part of the Chicago, Bur- 
lington & Quincy system. It is further alleged in the 
petition that the circuit court of the United States, in its 
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decree foreclosing the mortgage made by the Kansas City 
& Omaha Railroad Company, expressly reserved to said 
court the right to retake and résell all said property, rights 
and franchises in satisfaction of any judgment which 
might thereafter be found against said Kansas City & 
Omaha Railroad Company upon any liability then existing 
against said company. Upon the theory that the represen- 
tations made by the agents of the Kansas City & Omaha 
Railroad Company to secure the voting of bonds in aid of 
its construction constitute a contract between the couipany 
and the township and its electors, and that said contract 
has been breached by the failure of that company and its 
successors in the ownership of the road to operate the same 
in connection with the Union Pacific and Grand Island 
systems, and in competition with the Chicago, Burlington 
& Quincy system, tliis action was brought to recover the 
value of the bonds donated to said road. A demurrer to 
this petition was overruled, after which the defendants 
answered, and a trial resulted in a judgment for the 
defendants which we are asked to review. 

It is true that in Wullenwaber v. Dunigan, 30 Neb. 877, 
and in Nash v. Baker, 37 Neb. 713, an action was main- 
tained by a taxpayer to enjoin the issue of bonds voted in 
aid of a railroad company, upon the ground that false and 
fraudulent representations had been made by the company 
through its officers and agents by which the electors were 
induced to cast an affirmative vote upon the proposition. 
But in these cases the one whose property was to be 
affected, whose rights were endangered, was the plaintiff 
in the action. After a somewhat extended examination, 
we have failed to find any case which is a precedent for 
the one under consideration. The cases cited and relied 
upon by this court in its opinion in Wullenwaber v. Duni- 
gum, supra, are all cases where the interposition of the 
court was sought to protect a plaintiff against the enforce- 
ment of a right claimed by the defendant, but grounded 
upon fraudulent acts of tle railroad company or those of 
its agents. Curry v. Supervisors of Decatur County, 61 
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Ja. 71, 15 N. W. 602, and Sinnett v. Moles, 38 Ia. 25, were 
cases to enjoin the collection of a tax voted in aid of a 
railroad company, the electors being induced to this course 
by false and fraudulent representations made by the com- 
pany through its agents. Wickham v. Grant, 28 Kan. 517, 
and Afelendy v. Keen, 89 T1l. 395, were actions upon obliga- 
tions given by the defendants to aid a railroad company 
in the construction of its line. The defendants pleaded 
that the obligations were obtained from them through false 
and fraudulent representations made by the agents of the 
company, and this defense was held good. Sandford v. 
Handy, 23 Wend. (N. Y.) 260; Vreeland v. New Jersey 
Stone Co., 25 N. J. Eq. 140, and Davis & Co. v. Dumont, 
37 Ia. 47, hold that subscriptions to the stock of a corpora- 
tion, if procured by fraud, will be set aside. Burhop v. 
City of Milwaukee, 18 Wis. 453, holds that a court of equity 
inay relieve the cloud of a mortgage given a railroad com- 
pany to secure a note executed as a stock subscription to 
the corporation when fraudulently obtained. And McClel- 
lan v. Scott, 24 Wis. 81, holds that fraudulent representa- 
tions made by a railroad company relating to its pecuniary 
condition are a ground for avoiding a contract of sale of 
land obtained thereby. None of these cases is authority 
in support of the claim of the plaintiff in this action. In 
each of them the action was brought or the defense main- 
tained by the party directly interested and who would have 
been damaged by the enforcement of the contract. Another 
feature of these cases which does not obtain here was that 
fraud was the ground of the action. In this case no charge 
of fraud is made. From 1887 to 1896 the original company 
to which this aid was voted operated its road, and per- 
formed every condition upon which the aid was obtained 
and every representation made to the electors. Through 
no fault of its own and because of its inability to pay its 
just obligations, its property was sold under a decree of the 
United States circuit court and passed to another corpora- 
tion, which operated the road from 1896 to 1902, appar- 
ently to the full satisfaction of everyone concerned. No 
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charge of fraud is made in the foreclosure proceedings nor 
in the organization of the new company which bought in 
the property, nor is there any circumstance connected with 
these transactions giving rise to even a suspicion of fraud. 
The defendants, then, are liable, if at all, not because of 
any fraud perpetrated, but for breach of contract, and itis 
familiar law that claims for breach of contract cannot be 
awarded priority over the bondholders of a railroad com- 
pany, nor do they become an enforceable claim against a 
corporation which succeeds to another on foreclosure pro- 
ceedings. In Austin v. Tecumseh Nat. Bank, 49 Neb. 412, 
this court said: 

“In order to render a newly organized corporation liable 
at common law for the debts of an established corporation 
or firm to whose business and property it has succeeded, it 
should, in the absence of a special agreement, affirmatively 
appear from the pleadings and proofs that the transaction 
in question is fraudulent as to creditors of the old corpora- 
tion, or that the circumstances attending the creation of 
the new and its succession to the business and property of 
the old corporation are of such character as to warrant 
the finding that it is a mere continuation of the former.” 

In a note in the above case found in 59 Am. St. Rep. 543, 
558, numerous cases are cited in support of the rule that a 
railroad corporation which succeeds to the property and 
rights of another railroad corporation through the medium 
of a sale upon a decree of foreclosure, or other judicial 
sale, is not answerable for the general debts of a corpora- 
tion whose property and franchises are acquired. 

It is claimed by the appellant that the state, in granting 
a franchise to the Omaha & Kansas City Railroad Com- 
pany, extended the privilege which its charter conferred, 
upon the condition that the company, on its part, should 
faithfully perform all the public functions required of it 
by law, and that this required it to operate its road in com- 
_ petition with that of the Chicago, Burlington & Quincy 
Railway Company. Conceding this to be true, it is evi- 
dent that an action for damages for breach of contract is 
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not an appropriate action to enforce such duty, and that 
the payment of damages would not tend in the least to 
that end. 

There are other considerations which lead us to believe 
that the judgment of the district court should be affirmed. 
While the question was not argued, it is one of first impres- 
sion that the plaintiff cannot sustain the action. It has not 
been damaged in its corporate capacity, or in any other 
way, so far as we can see from any matter alleged in the 
petition or offered in evidence. What interest has it in 
the alleged contract which entitles it to damages for a 
breach? It is true that the bonds were issued in the name 
of Lincoln township, but the electors of the township 
voted the bonds and the property owners have paid the 
same. What will be done with any money recovered by 
the plaintiff? To the credit of what fund will it be placed? 
Will the township itself become the absolute owner or will 
it be distributed among those from whom it was collected? 
Under what authority does the township prosecute this 
action for the taxpayers, the real parties in interest? 
What authority has it to distribute the fund and to whom 
shall distribution be made? Are the present owners of the 
land, who probably bought and fixed the price in contem- 
plation of this tax, to receive it, or such portion of it as 
they have paid, or does the whole amount assessed against 
any particular tract belong to the owner at the time the 
aid was voted? Under what statute is it made the duty of 
the township to bring this action, or where, in our laws 
relating to municipalities, is authority found for a town- 
ship to bring and maintain an action in which it has no 
direct interest? To us it seems quite plain that the owners 
of the property upon which the tax was levied, and who had 
paid the tax making up the fund, are the real parties in 
interest and the only ones who have any right to complain 
of a breach of the contract, if the representations which 
induced the voting of aid constitutes a contract in such a 
sense that a failure to observe its terms entitles the electors 
to complain and to maintain an action for damages. We 


’ 
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incline to the belief that the demurrer to the petition 
should have been sustained. 
We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ANNA E. SHEPPERD FET AL., APPELLEES, V. BANKERS UNION 
OF THE WORLD, APPELLANT.* 


Frmep June 20, 1906. No. 14,386. 


1. Insurance: ASSESSMENTS. The monthly assessments required from 
the members of a beneficial society may be increased, when it is 
found that such increase is necessary to meet the needs of its busi- 
ness honestly administered. 


. The constitution and by-laws of a beneficial society 
provided that on the death of a member the amount due on his 
certificate should be ascertained by deducting from its face value 
the monthly assessments from the death of the member to the 
expiration of the life expectancy of such member with 4 per cent. 
interest thereon. The constitution and by-laws were afterwards 
changed, increasing the monthly assessments to be collected, but 
providing that such increased assessments should be collected 
only from members thereafter joining, the old members to con- 
tinue to pay at the old rate and on their death. the increase over 
the old rate to be deducted from their certificate. Held, That the 
society had the right, in settling with the beneficiaries of a de- 
ceased member, to deduct from the certificate the difference be- 
tween the rate of the monthly assessments in force when the 
certificate was issued and the increased rate provided by the 
amendment computed from the time when the new rate went into 
effect up to the date of the death of the member, but not for the 
remainder of the life expectancy of such deceased member. 


APPEAL from the district court for Douglas county: 
Howard KENNEDY, JR., JUDGE. Reversed with directions. 


*See opinion on rehearing, p. 90, post. 
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Weaver & Giller, for appellant. 


Montgomery & Hall, contra, 


DUFFIE, C. 


“This action was brought by the beneficiaries named in a 
certificate of insurance issued by the Bankers Union of the 
World to Mrs. Sarah B. Shepperd for $1,000, of date 
March, 1902. During the life of Mrs. Shepperd she paid 
the monthly assessments provided by the by-laws of the 
society up to the time of her death. Section 7 of the consti- 
tution and by-laws of the society, relating to the payment 
of certificates on the death of a member, provides the fol- 
lowing method of arriving at the amount due upon the cer- 
tificate: “For the purpose of creating a reserve fund to 
guard against poor risks, protect healthy members, equalize 
the costs to all, and absolutely insure the perpetuity of the 
union, all insurance of the Banker’s Union of the World 
will be adjusted and paid on the following plan: Should 
any member holding a policy die before having lived out 
his expectancy of life, based on his age at entry, according 
to the American experience table of mortality, there shall 
be deducted from the death benefit payable on such policy 
held by said member a sum equal to the amount of one pay- 
ment (at the rate paid by the member) for each month of 
the unexpired period of such life expectancy with 4 per 
cent. on the unpaid balance of said sum.” It is alleged in 
the answer that Mrs. Shepperd’s life expectancy when the 
certificate was issued was 31 years. She died in October, 
1903, and 29 years and 5 months prior to the expiration of 
her life expectancy. Under the method provided for com- 
puting the amount due upon the certificate under section 7 
of the constitution above quoted, there would be deducted 
from the face value of the certificate the regular monthly 
payments for 29 years and 5 months, together with 4 per 
cent., and the remainder would be the amount due the 
beneficiaries. After this certificate was issued to Mrs, Shep- 
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perd and after the payment of a number of monthly assess- 
_ ments, the constitution and by-laws of the order were reg- 
ularly amended so as to require the payment of a larger 
monthly assessment from members of all ages to be imme- 
diately collected from all members thereafter joining. As 
to the old members, the additional monthly assessment was 
not required to be paid in cash, but on the death of the 
member the additional amount was charged up against his 
certificate and deducted therefrom. Under this amend- 
ment the defendant claims the right to deduct from the 
face value of the certificate in suit the increased monthly 
assessments from the date of the amendment up to the time 
of the expiration of Mrs. Shepperd’s life expectancy, the 
claim of the plaintiffs being that there should be deducted 
from the face value of the certificate an amount to be com- 
puted on the balance of her life expectancy at the rate in 
force when she joined the order. This, as we understand, 
makes a difference of about $220. 

It is insisted by the beneficiaries, and the authorities are 
quite uniform to the effect, that no action taken by the 
order which will decrease the amount of the certificate or 
. the amount due thereon at the time of the death of the 
insured is permissible. In Pokrefky v. Detroit Fireman’s 
Fund Ass’n, 121 Mich. 456, 80 N. W. 244, it is held that 
the by-laws existing at the time the deceased became a 
member were a part of his contract with the association, 
which could not be changed against his protest, by a by-law 
subsequently enacted so as to deny the right of his benefi- 
ciaries to the entire proceeds of the certificate levied at his 
death. In Morton v. Supreme Council, Royal League, 100 
Mo. App. 76, 91, 73 S. W. 259, the supreme court of 
Missouri said: 

“There are numerous well-considered opinions in which 
it is ruled that subsequent by-laws undertaking to reduce 
the amount to be paid in certain contingencies do not take 
effect on previous contracts, and that a stipulation to 
comply with future regulations means the member will 
comply with such as relate to his duties as a member, but 
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does mean that the society may interfere with the essential 
purpose of the contract, namely, the indemnity covenanted 
to be paid.” To the same effect are, Campbell v. American 
Benefit Club Fraternity, 100 Mo. App. 249, 73 S. W. 342; 
Pearson v. Knights Templar & Masons Indemnity Co., 114 
Mo. App. 283, 89 S. W. 588; Strauss v. Mutual Reserve F. 
L, Ass’n, 128 N. Car. 465, 39 S. EB. 55. In Parish v. New 
York Produce Exchange, 169 N. Y. 34, 61 N. E. 977, it is 
said: 

“These cases, as we understand them, establish a prin- 
ciple, which we deem well supported in reason, that the 
power of a corporation such as this one to amend its by- 
laws is a power to regulate within reasonable bounds, not 
a power to destroy the contract rights of its members.” 

Langan v. Supreme Council A. L. H., 174 N. Y¥. 266, 66 
N. E. 932, and Weber v. Supreme Tent, K. M., 172 N.Y. 
490, 65 N. E. 258, both New York cases, are to the same 
effect. Experience in the conduct of these beneficiary 
associations has demonstrated that the amount of the 
monthly assessments first agreed upon fails in many cases 
to produce a sufficient income to provide for the death ben- 
efits of the members. From an examination of the author- 
ities we incline to the belief that, where an honest conduct 
of the business demonstrates that the assessments levied 
and agreed to be paid by the members first joining are not 
sufficient to meet the obligations of the society, then in such 
cases the constitution and by-laws may be so amended as to 
require additional monthly assessments to be paid. In an 
extended brief prepared by Frank H. Bacon, the author of 
Bacon on Benefit Societies and Life Insurance, he presents 
strong legal and equitable reasons for such a rule. The 
increased assessment operates alike on all members of the 
society. Each member of the society is subject to the same 
burden and entitled to participate in its benefits, and those 
who do not care to assume the additional expense may 
abandon the society, having had the benefit of their insur- 
ante up to the date of the increased burden being imposed. 
The burden and the benefit are equally distributed. In 
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Reynolds v. Supreme Council, Royal Arcanum, 192 Mass. 
150, 78 N. E. 129, the supreme court of Massachusetts 
upheld the right of the society to increase the assessment 
beyond the amount levied when the plaintiff became a 
member. The case is well considered and is the latest 
expression found on the subject. 

In the case under consideration the society said to its old 
members: We will not require you to pay the additional 
assessment from month to month as in the case of new 
members, but will charge yon up with the additional 
amount and deduct it from the face of your certificate at 
the date of death. This, we think, is such a reasonable 
amendment to the constitution and by-laws as the courts 
ought to sustain. Whether the increased assessment may 
be charged up against the certificate of a deceased member 
after death and to the end of the life expectancy of such 
member presents a different question. On the death of 
the member the contract of insurance matures. By the 
payment of assessments and compliance with the rules of 
the order the benefits of the contract then accrue to the 
beneficiaries in all its terms. To allow a deduction from 
the face value of the certificate greater than was contem- 
plated when the contract was made would be to annul the 
contract in its most important phase. The amount to be 
paid as monthly assessments is a rule of the order which 
must be complied with by all the members, and if the 
amount is increased during the life of the member it is a 
change of rule or by-law to which he has assented on join- 
ing the association, and during his lifetime he is to be gov- 
erned by: that rule. To allow the face value of his certificate 
to be decreased by the amount of an increased assessment 
charged against him after death would, however, in our 
opinion, be an indirect method of avoiding the contract 
made when he joined the order and an indirect method of 
avoiding payment of the amount contracted to be paid 
upon the policy when it was issued. The contract evi- 
denced by the certificate alone cannot be changed or 
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annulled by a change of the by-laws. Hale v. Equitable 
Aid Union, 168 Pa. St. 377, 31 Atl. 1066. 

We recommend a reversal of the judgment and that the 
cause be remanded to the district court, with directions to 
enter a judgment in favor of the plaintiffs for the face value 
of the policy, less the amount of the increased assessments 
from the time when ordered to the death of the insured, 
and less the original assessments contracted to be paid from 
the death of the insured to the expiration of her life expect- 
ancy. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the cause remanded 
to the district court, with directions to enter a judgment 
in favor of the plaintiffs for the face value of the policy, 
less the amount of the increased assessments from the 
time when ordered to the death of the insured, and less the 
original assessments contracted to be paid from the death 
of insured to the expiration of her life expectancy. 


JUDGMENT ACCORDINGLY. 


The following opinion on motion to modify opinion was 
filed February 8, 1907. <Ajfirmed on condition: 


JACKSON, C. 


The judgment was for the plaintiff and is for $11.10 in 
excess of the amount which the plaintiff was entitled to 
recover under the rule announced in our opinion. The 
plaintiff has filed a motion to be allowed to remit that sum, 
and that thereupon the judgment of reversal be vacated, 
and that the judgment be affirmed, less the remittitur. 

It is recommended that the judgment of reversal be 
vacated, that a remittitur be authorized, and upon such 
remittitur being entered that the judgment of the district 
court be affirmed for the sum of $743.13. 


VoL. 77] JANUARY TERM, 1906. 91 


Barber v. Village of Franklin. 


By the Court: For the reasons stated above, the motion 
to modify the opinion is sustained and judgment of 
reversal vacated. Ordered that the plaintiff be allowed 
to enter a remittitur of $11.10 from the judgment within 
thirty days, and if such remittitur is filed the judg- 
ment of the district court is affirmed for $743.13, otherwise 
the judgment is reversed and the cause remanded. 


JUDGMENT ACCORDINGLY. 


ANNA BARBER, APPELLED, V. VILLAGE OF FRANKLIN, 
APPELLANT, 


Fuoep JUNE 20, 1906. No. 14,402. 


Cities: Deracninc Territory. The fact that the owner of unplatted 
land, used exclusively for agricultural purposes for some years, 
tacitly submitted to its inclusion in the incorporated limits of a 
town does not estop him from proceeding under the statute to 
have it disconnected therefrom. 


APPEAL from the district court for Franklin county: 
Ep L. AbaMs, JupGe. Affirmed. 


H. Whitmore, for appellant. 
Flansburg & Williams, contra. 


DurFFig, C. 


Anna Barber, in her petition, states that she is the owner 
of fractional lots 4, 5, 6 & 7 of section 6, township 1, range 
.14 west of the sixth P. M.; that said premises are used 
entirely for agricultural purposes, and are now, and for 
several years last past have been, alfalfa meadow; that 
these several tracts are included in the corporate limits of 
the village of Franklin, but are not in anywise benefited by 
said incorporation and should not properly be included in 
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the limits of the village; that they are not used for village 
purposes, and have never been platted or subdivided as 
village lots, blocks or tracts. She asks that they may be 
detached from the village of Franklin and disconnected 
therefrom. The village filed answer, alleging that it was 
incorporated in July, 1888, and that the tracts described 
in plaintiff’s petition were included within its corporate 
limits, and that since that date the village has exercised 
corporate powers and functions over said land; that plain- 
tiff was a resident of the village at the time of its incorpora- 
tion, knew that her lands were incorporated and knew that 
ler lands were included in the corporation. It is further 
alleged that the lands are mostly smooth, level lands and 
adjoin the platted part of the village, except that a railroad 
right of way lies between about one-half of plaintiff’s lands 
and the platted part of the village; admits that the land 
described in the petition is yet unoccupied as residence 
land, is unplatted and being used for agricultural purposes. 
The case was submitted to the court upon the petition and 
answer, and judgment entered as prayed in plaintiff’s peti- 
tion. The village of Franklin asks us to review the judg: - 
ment upon petition in error. 

It is insisted that, having tacitly submitted to the inclu- 
sion of these lands within the incorporation, plaintiff 
cannot at this time object that they were improperly in- 
cluded or ask that such lands be now disconnected from the 
village. A/cClay v. City of Lincoln, 32 Neb. 412, and South 
Platte Land Co. v. Buffalo County, 15 Neb. 605, are author- 
ities in support of the contention that, where one tacitly 
consents that his land may be included within an incor- 
porated town and takes no action to disaffirm for some 
years thereafter, he has no standing in court to ask that 
the lands be disconnected. We do not think that these 
cases go to the extent claimed. In each of these cases an 
injunction was sought against the imposition of munici- 
pal taxes upon lands included within the corporate limits, 
upon the ground that they were agricultural lands and were 
improperly included in the corporation. If we understand 
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the opinions, it is held merely that the court, on an appli- 
cation for an injunction against a collection of municipal 
taxes, will not examine the validity of the corporation or 
the right to include within the corporate limits lands 
claimed to have been improperly included. This would be 
attacking the validity of the corporation in a collateral -pro- 
ceeding, and is not allowable. The plaintiff below is pro- 
ceeding under our statute to have her lands disconnected. 
This is a right conferred by statute and, while the case is 
triable as a suit in equity, no equitable defense has been 
interposed to the relief which she is asking. It is not 
shown that any indebtedness has been incurred and is still 
outstanding against the village upon the strength of these 
lands being. subject to taxation to bear its proportion of 
that expense. It is not alleged that the lands have been in 
anywise benefited by being included in the corporation or 
that corporate improvements have been extended over 
them. The fact that the party has submitted for some 
years to municipal taxation from which she was in nowise 
benefited is not an argument in favor of longer imposing 
upon ler the burden of municipal taxes. 

We think the district court was right in disconnecting 
her lands and relieving them from the burden of municipal 
taxation, and recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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FRANK R. WILD, GUARDIAN, APPELLEE, V. STORZ BREWING 
COMPANY, APPELLANT. 


Firzep June 20, 1906. No. 14,405. 


Deed as Mortgage: Dower. B. and wife conveyed certain real estate 
to H. and N. by warranty deed as security for a debt which was 
fully paid prior to the decease of the husband. No reconveyance 
was ever had, and by certain mesne conveyances made by N. and 
the heirs of H. the title finally vested in the defendant, who had 
notice that the conveyance to H. and N. was made as security 
only, and was not intended to be an unconditional conveyance. 
Held, That the widow of B, was etitled to dower in such real 
estate. 


APPEAL from the district court for Saline county: LEs- 
LIE G. Hurb, Juper. Decree modified. 


Hamilton & Marirell and J. H. Grimm, for appellant. 
J. H. Wild, W. G. Hastings and W. 8. AlcGintie, contra. 


DUFFIE, C. 


In November, 1887, Charles B. Bailey and Lydia, his 
wife, conveyed two lots in the town of DeWitt to Alexander 


Hawes and Wm. R. Nelson. The conveyance was by war- 
ranty deed, but was in fact a mortgage made to secure 


Hawes and Nelson against liability upon a note on which 
they had become security for Bailey. Sometime after the 
conveyance Mrs. Bailey was committed to the insane asy- 
lum, and Frank R. Wild is her guardian. In due time 
Bailey paid the note upon which Hawes and Nelson were 
sureties, and thereafter, and apparently at the request of 
Bailey, Nelson conveyed his interest in the lots to George 
A. Hunt, and by several mesne conveyances the title held by 
Nelson finally vested in Nicholas Aebig by deed of March 
2, 1901. In the meantime Hawes had deceased and Aebig 
commenced an action in the district court for Saline county 
against his heirs, alleging in the petition that the deed from 
Bailey and wife to Hawes and Nelson was made as security 
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only; that the debt which it was made to secure had been 
fully paid and the mortgage thereby satisfied. A decree 
to this effect was entered in the district court on May 9, 
1901, and the defendants in the action were directed to con- 
vey to the plaintiff the lots in question, and in default of 
such conveyance the decree was to stand in lieu thereof. 
Aebig and wife conveyed the lots to the Storz Brewing 
Company by warranty deed of date November 5, 1901, and 
on or about that date the company took possession of the 
lots and have remained in possession to the present time. 
Charles B. Bailey departed this life November 11, 1901, 
and this action was commenced in April, 1904, to establish 
the widow’s right of dower in the lots and to recover from 
the Storz Brewing Company damages for detaining the 
same. Eugene I’. Bailey filed a cross-petition in the action, 
claiming to be the owncr in fee of said lots as the only heir 
of his deceased father. The district court dismissed his 
cross-petition, and, as we think the evidence fully sustains 
the decree in that respect, this phase of the case will not 
be further noticed. A decree was entered finding Lydia 
Bailey, the widow of Charles B. Bailey, entitled to dower 
in the lots, and his widow is not, therefore, entitled to a 
ant, the Storz Brewing Company, in the sum of $276.66 as 
damages for detaining the same. 

The principal questions discussed in the briefs of the 
parties are the right of the widow to dower and the amount 
thereof. It is insisted by the appellant that Lydia Bailey, 
by joining with her husband in the deeds conveying the 
lots to Hawes and Nelson, barred her dower interest. It 
is urged that Charles B. Bailey was never, subsequent to 
the date of these deeds, seized of “an estate of inheritance” 
in the lots, and his widow is not, therefore, entitled to a 
dower interest. Crawl v. Harrington, 38 Neb. 107, and 
Hall v. Crabb, 56 Neb. 392, are relied upon as authorities 
in support of this claim. In each of the cited cases the 
land in which dower is claimed was held by the deceased 
spouse under executory contracts of purchase, and this 
court held that such contracts did not vest in the holder a 
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freehold estate out of which dower might be claimed. In 
each of these cases the deceased spouse never possessed the 
legal title. They never held more than an equitable in- 
terest in the land in which dower was claimed, while in the 
case undcr consideration the husband was the owner in fee, 
and, being so, seized of the legal estate, pledged it as 
security. It is true that this pledge was effected by means 
of an absolute conveyance, but to one acquainted with the 
facts, and having knowledge that the conveyance was in- 
tended as a mortgage, and not as an unconditional transfer 
of the title, the form of the instrument creating the pledge 
is immaterial. 

Sections 3-6, ch. 28, Comp. St. 1905, clearly provide for 
dower to the widow in lands owned by the husband in fee, 
hut incumbered by mortgage. If, instead of conveying by 
deed by way of security, Bailey had executed an ordinary 
mortgage upon these lots to Hawes and Nelson, no one 
would, under our statute, question the widow’s right of 
dower in the equity. On principle we cannot see how any 
different rule would apply to a purchaser of the lots in 
question, who had notice that the conveyance to Hawes and 
Nelson was by way of secnrity, and not intended to operate 
as an unconditional conveyance of the title to them. That 
the Storz Brewing Company had knowledge that this .con- 
veyance was by way of security only is abundantly shown 
by the evidence, the abstract of title furnished prior to its 
purchase containing the proceedings had in the district 
court for Saline county in the case brought by Aebig to 
have such conveyance declared a mortgage. Relating to 
the amount of damages allowed for detaining the dower of 
the widow, section 24, ch. 23, Comp. St. 1905, is as follows: 
“Such damages shall be one-third part of the annual value 
of the mesne profits of the lands in which she shall so re- 
cover her dower, to be estimated in a suit against the heirs 
of her husband from the time of his death, and in suits 
against other persons, from the time of her demanding her 
dower of such persons.” There is no competent evidence 
in the record that demand of dower was made upon the 
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Storz Brewing Company prior to the commencement of 
this action. It is true that one of the witnesses testifies to 
a letter written to the company sometime previous to the 
commencement of the action, but the letter was not pro- 
duced and a copy thereof was improperly admitted in evi- 
dence over the objection of the defendant. 

We recommend that the decree of the district court be 
modified so as to allow damages to the plaintiff on account 
of the dower of his ward at the rate of $20 quarterly from 
the commencement of the action, and that in all other re- 
spects the decree stand affirmed. 


ALBERT and Jackson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is modified so as 
to allow damages to the plaintiff on account of the dower 
of his ward at the rate of $20 quarter]y from the commence- 
ment of the action, and that in all other respects the decrec 


stand affirmed. 
DECREE MODIFIED. 


FRANK D, TAYLOR, APPELLEE, V. J. E. HOVER, APPELLANT. 
Fitep June 20, 1906. No. 14,411. 
Instructions defining adverse possession examined, and held not preju- 


dicial to the defendant. 


APPEAL from the district court for Sarpy county: ABRA- 
HAM L. SturTTon, JupGE. Affirmed. 


Charles L. Hover, for appellant. 


Charles A. Goss and James Hassett, contra. 


DUuFFIE, C. 


Frank D. Taylor commenced this action against J. E. 
Hover to recover possession of tax lot G, in section 21, 
10 
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township 14, of range 13 east of the sixth P. M. in Sarpy 
county. His petition alleges a legal estate in the above 
described premises and that he is entitled to the possession 
thereof. The answer was a general denial. A verdict was 
returned in favor of the plaintiff, upon which judgment 
was entered giving him possession of the premises, and the 
defendant has appealed. 

The defendant claimed title by adverse possession. Re- 
lating to this defense the court instructed the jury as fol- 
lows: “It is incumbent upon the defendant, before he can 
recover, to satisfy you by a preponderance of the evidence 
that he and those under whom he claims have, for a period 
of ten years before the commencement of this action, been 
in the open, actual, continuous, notorious, exclusive and 
- hostile possession of the land in controversy, claiming the 
same as their own, as against the true owner and all other 
parties.” In another instruction the court defined “hos- 
tile” as follows: “The word ‘hostile, when applied to the 
possession of an occupant of real estate holding adversely, 
is not to be construed as showing ill will or that he is an 
enemy of the person holding the legal title, but means an 
occupant who holds and is in possession, claiming to hold 
the land against all other claimants.” The only error 
relied on is the use of the word “hostile” in the first in- 
struction above quoted. This word has usually been used 
by the courts to define a possession adverse in its nature. 
In Ballard v. Hansen, 33 Neb. 864, the use of the word 
was criticised as applied to an adverse possession; but in 
Hoffine v. Ewings, 60 Neb. 729, its use, with the ex- 
planation contained in other instructions, was held to be 
without prejudice to the party claiming adversely to the 
legal title. In the case at bar the undisputed evidence 
discloses that Hover entered into possession of the land 
in dispute under a deed from one Preston. This deed 
bears date March 4, 1902. Preston rented the land from 
the owner of the legal title for the year 1901. He entered 
as tenant of the legal owner. He continued in possession 
after the expiration of his lease, and there is nothing to 
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show that his possession was based on any claim: of right, 
title or ownership. His possession being taken under a 
lease from the legal owner, the presumption is that it con- 
tinued in subordination to the legal title in the absence of 
evidence showing that he claimed a greater estate. The 
record is silent, or practically so, of any acts on the part 
of Preston tending to show that he asserted title as 
against the true owner, or claimed ownership in himself 
prior to his conveyance to the defendant and appellant. 
The instructions of the court were not prejudicial to the 
defendant, and the verdict of the jury is clearly supported 
by the evidence. 
We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


LINCOLN CoUNTY v. CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY, 


Firep June 20, 1906. No. 14,269, 


1. Taxation: InteGat Levy. Where a county board has levied the full 
amount of tax allowed by law for a county general fund, and also 
designedly levies a larger amount of bridge tax than is necessary 
for use in that fund, and immediately transfers a large part 
thereof to said general fund, the tax so unnecessarily levied and 
transferred is levied for an illegal and unauthorized purpose and 
is void. Ohicago, B. é 9. R. Co. v. Lincoln County, 66 Neb. 228. 


: PayMENT UNDER Protest: Recovery. In such case, in a 
suit brought to recover the illegal tax paid under protest, it 
devolves upon the county to point out what portion, if any, of the 
tax was levied for a legal and authorized purpose, and upon its 
failure to do so the plaintiff is entitled to a verdict for the full 
amount paid. 


: Levy. It is the duty of a county to levy, within certain 


3. 
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limits, the taxes required for certain purposes each year, and the 
fact that its funds bad been improvidently expended or illegally 
diverted in the past does not relieve it of such duty. 


4. Review: Evipencr. Where evidence necessary to sustain a verdict 
has been erroneously excluded upon a general objection, the party 
at whose instance the evidence was excluded will not be heard 
to complain that the verdict, for want of such evidence, is not 
sufficiently sustained. 


Error to the district court for Lincoln county: HAnN- 
son M. Grimes, JUpcE. Affirmed. 


DL. E. Roach, A. Muldoon and J. G. Beeler, for plaintiff 
in error. 


J. W. Deweese, Frank EH. Bishop and W. T. Wilcoz, 
contra. 


ALBERT, C. 


The plaintiff railroad company, the defendant in error 
in this court, filed its petition against Lincoln county, 
purporting to state two causes of action. The first is out 
of the way and requires no further mention. The second 
is based on section 144, art. I, ch. 77 of the revenue act of 
1897, corresponding to section 162 of the same article and 
chapter of the present revenue law, providing for the re- 
covery of taxes levied for an illegal and unauthorized pur- 
pose, when paid under protest. The allegations constitut- 
ing the second cause of action are, in substance, that in 
the year 1897 the county board levied a tax of nine mills 
on the dollar for county purposes, and two mills on the 
dollar for bridge purposes, and that the tax upon the 
property of the plaintiff for bridge purposes amounted to 
the sum of $312.14; that the bridge levy for 1897, as well 
as several years prior thereto, was designedly made higher 
than was necessary for the purpose of transferring the 
surplus arising therefrom to the general county fund, and 
that $1,850 of the bridge levy for 1897 was in fact trans- 
ferred to the general fund. A general demurrer to this 
cause of action was sustained, but the judgment thereon 
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was reversed, this court holding that, “where a county 
board has levied the full amount of taxes allowed by law 
for a county general fund, and also designedly levies a 
larger amount of bridge tax than is necessary for use in 
that fund, and immediately transfers a large part thereof 
to said general fund, the tax so unnecessarily levied and 
transferred is levied for an illegal and unauthorized pur- 
pose and is void.” Chicago, B. d Q. R. Co. v. Iincoin 
County, 66 Neb. 228. After the cause was remanded to 
the district court, the issues were made up and a trial 
had to a jury. 

There is no conflict in the evidence. It shows con- 
clusively that from 1894 to 1897, inclusive, the county 
Jevied each year a tax of nine mills on the dollar for gen- 
eral purposes, which is the maximum allowed therefor by 
the law then in force, as well as by that in force at the 
present time. Section 77, art. I, ch. 77, Comp. St. 1897; 
sec. 136, art. I, ch..77, Comp. St. 1905. There was also a 
levy each year for bridge purposes, and a transfer of 
large sums from the bridge to the general fund of the 
- county. The county board in January of each year made 
an estimate of expenses in accordance with the provisions 
of subdivision 6, sec. 25, art. I, ch. 18, Comp. St. The 
following shows the official estimate for bridges each of 
those years, the amount levied therefor, the amount trans- 
ferred from the bridge to the general fund, and the date 
of each estimate, levy and transfer: 


ESTIMATE. 
1804 Wits 19> acre tocudveconsetay anette $11,000.00 
P805) Pal Bl «5 sos 550 pideul ceswwile sao 12,000.00 
1896 Jan. 30 .......eeeeeeeee eae tous seve 12,000.00 
1897 Jan. 14 ....... sad aelaaton ce anion ..++ 10,000.00 
LEVIES 
POO Mulyrd Oa: dat cole eecaae yy ac kane $7,796.96 


ESOS i DUNC DO sic siaselsiere’s wieieed Hees eens Oe es 9,639.79 


1896 July 7 wc. cc cece eens re eves 8,811.08 
1897 July FT wc... cece cee sale tblersieve rs si ecieue 5,101.89 
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TRANSFERS. 
1894. Jan. Seiciccecccn cd cccaceecdnese dew elee cs $2,000.00 
VAM LB sw ois elk obese 0b) wresate Seles sales eee 1,000.00 
Mas 29 25 sscuiaceieceuds wip sieeve ele) share ss le.00eheubre onus 2,500.00 
DOG <A ite: h5i5 ste70 Bile Save Sw ocd es 2,000.00 
DOG 20 cong obi bhecb ns tie we Bien ered eal 500.00 
1896: “Web: 140 sis cicctieve Stecstein's tse arelowtare here esis 1,000.00 
ADP, <Diidicecrieets Siew ate we 8 doles Soiree 1,000.00 
ADE 12 i 6 seeks cissa hoes bale arash bwe ae be Riek 1,000.00 
1896: -Octe 28 caste cei ye be oka betas aac oa 1,000.00 
HOD: Qh a adak ae hia ois da trove eb eee wees 2,500.00 
AUG. 26 os iis hisses eiaaies eee t cea tar 350.00 
Oct. Bi eeniewkié egit Pave si seieve nie be ask ehuere 400.00 
1897. Peb.= 20 sib. saticsd iad oe she tibeeeaeew es 1,850.00 


In addition to the foregoing, the plaintiff offered to 
show that the estimate for bridge purposes for the year 
1898 was $8,000; that in June, 1898, the county board 
made a levy of nine mills on the dollar for general pur- 
poses, and one mill for bridges; that on the 7th day of 
July, thereafter, the county board transferred $3,000 from 
the bridge to the general fund. This evidence was ex- 
cluded at the defendant’s instance. The court directed a 
verdict for the plaintiff for the full amount of the bridge 
tax assessed against its property for 1897. The defendant 
county now appeals. : 

Taking into account the fact that the board each year 
levied the maximum allowed by law for general county 
purposes, the amount levied each year. for bridge purposes, 
the large excess thereof transferred each year to the gen- 
eral fund, the dates at which the transfers were made, 
with reference to the dates of the estimates, and the dates 
of the levies, there is but one reasonable inference to be 
drawn from the record, and that is that each year prior to 
1897 the board designedly made an excessive levy for 
bridge purposes, with a view to transferring a portion of 
the fund realized therefrom to the general fund, and 
thereby to evade the law limiting the levy for general 
purposes to nine mills on the dollar valuation. In other 
words, we think the record shows conclusively that, while 
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a levy was made ostensibly for bridge purposes each of 
those years, a portion thereof was in fact intended for 
general purposes, and the levies for those years would 
clearly come within the rule stated on the former appeal 
and hereinbefore quoted. But we are dealing with the 
bridge levy of 1897, which the trial court in effect found 
was entirely illegal and void. The question now presented 
is whether the evidence justifies that finding. It will be 
recalled that no evidence was received of the transfer of 
any portion of the amount realized from the bridge levy 
of 1897 to the general fund. All transfers of bridge funds 
shown by the evidence were from previous levies, the 
latest being $1,850, which was made on the 20th day of 
February, 1897, some four months before the levy in 
question. The record presented on the former appeal 
showed that this transfer was from the levy of 1897, but 
the evidence now shows that it was from a previous levy. 

We do not think such transfers, in and of theniselves, 
vitiate the levy of 1897. The law makes it the duty of the 
county board to levy the necessary taxes for general pur- 
poses each year. The fact that the board has been 
improvident, or has made an illegal use of funds in the 
past, does not relieve it of this duty. When it meets to 
levy taxes, the question is not what has become of rev- 
enues collected in the past, but what amount of reyenue 
is required for the different purposes for the current year. 
The necessities may be urgent, and they are none the less 
so because funds which should be available to meet such 
necessities have been illegally expended or diverted. To 
hold otherwise would be to place it within the power of 
the county board to emasculate the county, and render it 
impotent to discharge its functions as a political sub- 
division. 

We think, however, the court should have received the 
evidence showing the transfer of the $3,000 from the 
bridge to the general fund on the 7th day of July, 1898. 
That transfer was of a portion at least of a balance on hand 
after meeting the expenses chargeable to the bridge. fund 
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to that date. It must have been derived from the levy of 
1897, or previous levies, because the transfer was made 
on the date of the levy of 1898, and the difference in the 
fund could have been realized therefrom. From the fact 
that the county had a remainder of at least $3,000 of the 
bridge fund at the date of the levy for 1898, taken in con- 
nection with the evidence showing the previous transac- 
tions of the board, the only reasonable inference is that the 
bridge levy for 1897 was designedly made excessive, for the 
purpose of transferring a portion at least to the general 
fund, for which the maximum amount allowed by law was 
levied at the same time. In other words, had such evi- 
dence been received, the only reasonable inference from 
the entire record would be that one purpose of the levy 
in question was to evade the law limiting the amount to 
be levied for gencral purposes in any year to nine mills 
on the dollar valuation. Had the board proceeded 
directly to levy a tax for general purposes in excess of the 
amount allowed by law, the tax to the extent of the 
excess would be held to have been levied for an illegal 
purpose. Dakota County v. Chicago, St. P., M. & O. R. Co., 
63 Neb. 405, and cases there cited. That it proceeded by 
indirection, and inade the levy ostensibly for bridge pur- 
poses, does not better its position. The evidence necessary 
to make out plaintiff’s case and that the bridge levy for 
1897 was designedly excessive, and made with a view to 
transfer a portion thereof to the general fund, was 
excluded on a general objection interposed by the defend- 
ant. Consequently, for the purpose of testing the suf- 
ficiency of the evidence to sustain the verdict, that evi- 
dence should be treated precisely as though it had been 
received, because a party will not be heard to complain of 
a judgment against him because of the want of evidence 
which was excluded at his instance. Sours v. Great 
Northern R. Co., 81 Minn. 337; Missouri, K. & T. R. Co. v. 
Eltiott, 102 Fed. 96, 42 C. C. A. 188; Jobbins v. Gray, 34 
Ill. App. 208; Claflim v. Farmers & Citizens Bank, 24 
How. Pr. (N. Y.) 1. 
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It is true that, even had an excessive levy been expressly 
made for general purposes, it would have been illegal 
only to the extent of the excess. It is also true that, even 
considering the evidence excluded at the defendant’s 
instance as part of the evidence in the cause, it does not 
show the exact portion of the bridge levy for 1897 which 
the board intended to divert to the general fund. Lut we 
think the defendant is in a position somewhat analogous to 
that of one who wrongfully intermingles his goods with 
those of another, and the rule in such case is that all the 
inconvenience of the confusion is thrown on the party 
who produced it, and, generally, it is for hin to distin- 
guish his own property or to lose it. Here, if any portion 
of the bridge tax for 1897 was actually required for bridge 
purposes, it was included with that which was in fact 
levied for the illegal purpose of transferring it to the 
general fund. The defendant or its agents were in pos- 
session of the facts, and it was for the defendant to show 
what portion of the levy, if any, was legal, and having 
failed to do so, the plaintiff was entitled to a finding 
that the entire bridge tax for 1897 was levied for an ille- 
gal purpose. 

It is recommended that the judgment be affirmed. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


W. T. HAUPTMAN V. ALBERT PIKE. 
Firep June 20, 1906. No. 14,299. 


1. Sales: Farse REPRESENTATIONS. Where the defense is that the de- 
fendant had been induced to buy certain personal property by the 
false and fraudulent representations of the plaintiff, his vendor, 
the fact that such representations were made two days before the 
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sale was consummated would not of itself justify the exclusion of 
evidence thereof. , 

. Ordinarily, in such case, the defendant is entitled 
to trace the negotiations to their inception, where the evidence 
thereof tends to establish such defense. 


Error to the district court for Saline county: LESLIp 
G. Hurp, JupGe. Reversed. 


F. W. Bartos and Hall, Woods & Pound, for plaintiff in - 
error. 


A. 8. Sands and Hazlett & Jack, contra. 


ALBERT, C. 


Suit was brought by the payee against the maker of a 
promissory note to recover the balance due thereon. The 
answer admits the execution and delivery of the note. As 
a defense thereto it is alleged in the answer that the con- 
sideration therefor was a certain team of horses sold and 
delivered by the plaintiff to the defendant; that at and 
prior to the sale and delivery thereof the plaintiff, to 
induce the defendant to buy the said team, falsely and 
fraudulently represented that the said horses, and each of 
them, were “perfectly sound, gentle and without blemish”; 
that the defendant bought the said team, and gave the 
note in suit, relying upon said representations and believ- 
ing the same to be true; that the said representations were 
false, in that one of the horses at the time was lame, spay- 
ined, vicious, and dangerous to handle; but by reason of 
said false representations the defendant has sustained 
damages in excess of the balance due on the note. The 
reply is a general denial of the facts pleaded as an affirm- 
ative defense. The jury found against the defendant on 
his affirmative defense, and returned a verdict for the full 
amount of the balance due on the note. Judgment went 
accordingly. The defendant brings error. 

That the note was given for the consideration stated in 
the answer is conceded. That one of the horses was lame 
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and vicious is a fact which the jury could well have found 
from the evidence. The nature of the representations 
made by the plaintiff with respect to the team and whether 
the defendant relied upon them are among the principal 
questions litigated. The defendant testified in his own 
behalf. It appears from his testimony that about two 
days before he bought the team the plaintiff called upon 
him, and asked him if he wanted to buy a team; that he 
answered in the affirmative, whereupon the plaintiff in- 
formed him that he had a team to sell. After testifying 
to those facts, the defendant was interrogated as to the 
representations made by the plaintiff at that time. The 
answer was excluded, whereupon the defendant made the 
following offer: “Defendant offers to prove by this wit- 
ness that on the last day of February, at defendant’s resi- 
dence in Saline county, the plaintiff represented to this 
defendant that he had a bay team of horses to sell, or a 
horse and a mare, that were sound, free from blemishes, 
and free from vice; that in pursuance of said representa- 
tions the defendant two days afterwards went over to the 
plaintiff’s place in the evening to buy said team, and did 
buy it on the strength of the representations made by the 
plaintiff, not only at the time he bought-them, but repre- 
sentations made at his house before that time.” To the 
foregoing offer the plaintiff interposed this objection: 
“Plaintiff objects to the offer, as far as the same relates to 
any conversation or conversations had prior to the pur- 
chase and sale of the team mentioned, and to the conver- 
sation or purported conversation had two days before the 
transaction at the house or home of the defendant, as 
incompetent, irrelevant and immaterial.” The objection 
was sustained and the ruling in that behalf is now assigned 
as error. It would seem that the court excluded the evi- 
dence on the theory that representations made two days 
before the sale took place were too remote. That theory 
is not tenable. The gist of the defense is that the defend- 
ant was induced to buy the team by certain false and 
fraudulent representations made by the plaintiff. Of 
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necessity, representations which are the inducement, or 
part of the inducement, to a sale must precede it; generally 
they are a part of the negotiations leading up to it. Such 
negotiations may cover a longer or shorter period, but, 
in either case, it is competent for the party charging fraud 
to trace them to their inception, if necessary, to prove the 
charge. See Sellar v. Clelland, 2 Colo. 532; Kost v. 
Bender, 25 Mich. 515; 14 Am. & Eng. Ency. Law (2d ed.), 
198. The plaintiff contends, however, that he admitted 
the representations included in the offer while testifying in 
his own behalf. The evidence pointed to sustain that 
contention does not do so. It shows that he represented 
the horses to be sound, “as far as he knew.” That is.essen- 
tially different from the unqualified representations which 
the defendant offered to show. It is also claimed that the 
defendant was afterwards permitted to testify to matters 
covered by his offer. A careful reading of his testimony 
satisfies us that such is not the case, and that both he and 
counsel regarded ‘the ruling of the court upon the offer 
as final, and were governed by it during the after progress 
of the trial. 

Complaint is also made because the court sustained a 
motion to strike two clauses from the answer on the 


‘ ground that such portions tendered other and different 
issues than those litigated in the county court where the 
case was first brought and tried. As to one clause, no 
complaint was made in the motion for a new trial that it 
was thus stricken; as to the other, it is impossible to 
ascertain from the record whether it was material in the 
connection in which it was used, because the connection in 
which it stood is not shown. For these reasons, we cannot 
determine the correctness of the ruling of the trial court 
on this motion. Other questions are argued, but they are 
not of a character requiring notice at this time. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further 
proceedings according to law. 


DUFFIE and Jackson, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
‘opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 


PATRICK EB, NEALON, APPELLEE, V. LYDIA MCGARGILL ET AL., 
APPELLEES; DELA F. MCINTYRE, INTERVENER, APPEL- 
LANT.* 

Finep June 20, 1906. No. 14,883. 

1. Evidence examined, and held sufficient to sustain the decree of the 

district court. 


2, Error: Review. Where the only parties affected by alleged errors 
in a decree are satisfied, others will not be heard to complain. 


APPEAL from the district court for Greeley county: 
JAMES N. PAUL, Jupce. Affirmed. 


W. F. Critchfield and T. P. Lanigan, for appellant. 
Abbott & O’Malley, T. J. Doyle and J. R. Swain, contra. 


ALBERT, C. 


This suit was brought by Patrick E. Nealon against 
Lydia McGargill and William McGargill for the specific 
performance of a contract to convey certain real estate. 
Ellen Nealon and Dela F. McIntyre became parties by 
intervention. The following is the substance of the alle- 
gations of plaintiff’s original petition: That on the 16th 
day of July, 1902, the defendant, Lydia McGargill, was 
the holder of the legal title to said premises, and that at 
said time she sold the same under an oral agreement to the 
plaintiff for the sum of $1,000 cash and other valuable 
considerations, viz., $300 cash to be paid to defendants 
for the use and benefit of Ellen Nealon, the mother of the 
plaintiff and of the defendant, Lydia McGargill, and the 


*Rehearing allowed. See opinion, p. 115, post. 
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additional sum of $100 per annum to be paid to the said 
defendant,. Lydia McGargill, during the lifetime of the 
said Ellen Nealon, for the use and benefit of said Ellen 
Nealon, said annuity to be secured by a mortgage on the 
above described premises; that, upon payment of said 
sums of money and the securing of said annuity to said 
Ellen Nealon, defendant agreed to convey said premises 
to the plaintiff by a deed of general warranty, subject to 
a mortgage of $1,000 which plaintiff agreed to assume and 
pay; and that at the time the said oral contract was so 
made the plaintiff had an equitable interest in said land, 
which interest was acquired as follows: In March, 1892, 
said land belonged to said Ellen Nealon, and at said time 
she orally agreed with plaintiff that if he would stay on 
said land and work it, and take care of and support her, 
later on she would deed said land to plaintiff, and, in 
pursuance of said agreement with said Ellen Nealon, the 
plaintiff worked said land from March, 1892, until the 
time of filing his petition herein, always relying upon said 
agreement; and that during said time he took care of the 
said Ellen Nealon and supported her, and made valuable 
improvements on the land and paid a mortgage on the 
same; that all of said labor was done and money expended 
with the distinct understanding with the said Ellen Nealon 
that said land was ultimately to become the property of 
the plaintiff; that the plaintiff, by reason of the agree- 
ment entered into with the defendant, Lydia McGargill, 
entered into possession of said premises, and has continued 
in possession of same, with the assent of the defendant, 
from that time until the the time of filing said petition; 
that there is still due the defendant on said contract the 
sum of $71, and to the defendants for the use and benefit 
of Ellen Nealon the sum of $300 and the mortgage on 
the said premises for the payment of $100 per year during 
the lifetime of said Ellen Nealon; that the plaintiff has 
duly performed all of the conditions of the contract on 
his part, and now brings said sums of $71 and $300 and 
said mortgage into court and offers the same to the defend- 
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ants, and prays that they may be required to accept the 
same and convey the land. Afterwards the plaintiff filed 
an amendment to his said petition, in which he alleged 
that in 1894 the said Ellen Nealon agreed to convey said’ 
property to said plaintiff, and that in the year 1898, it 
was further verbally agreed between the plaintiff and the 
said Nealon that, in consideration of the services which 
plaintiff had then rendered in working upon and manag- 
ing said farm, and the further agreement then and there 
made that the plaintiff should pay to the said Ellen Nea- 
lon $600, when called upon so to do, for the use and benefit © 
of said Lydia McGargill, and continue to support the said 
Ellen Nealon and provide her a home upon said premises, 
the said Ellen Nealon would convey the legal title to said 
premises to the said plaintiff. To the petition of the plain- 
tiff and the amendment thereto the defendants, Lydia 
McGargill and William McGargill and intervener Ellen 
Nealon, all filed answers amounting in substance to gen- 
eral denials. The intervener, Dela F. McIntyre, filed an 
answer, denying the allegations of plaintiff’s petition, and 
setting forth a written contract between himself and Lydia 
McGargill by the terms of which said Lydia McGargill 
had agreed to sell and convey the said premises to the 
said Dela F. McIntyre; that a cash payment had been made 
upon said contract and retained by said Lydia McGargill; 
that he was ready and willing to perform the terms of his 
contract and offered in court to do so. To the answer of 
Dela F. McIntyre, the plaintiff replied, denying generally 
all the allegations therein contained, and alleging that, at 
the time the alleged contract between said intervener and 
Lydia McGargill was made, the intervener had notice of 
plaintiff’s rights in the premises. 

The findings and decree of the court are, in substance, 
that the plaintiff, Patrick E. Nealon, was the owner in fee 
of said premises, and that the defendants, Lydia McGargill 
and William McGargill, and the intervener, Dela F. Mc- 
Intyre, had no interest in said premises, and that the 
plaintiff, Patrick E. Nealon, provide and set apart com- 
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fortable and suitable apartments in the dwelling house upon 
said premises for the intervener, Ellen Nealon, and fur- 
nish to her proper and suitable maintenance and support 
during her lifetime, and, in the event the said Ellen Nealon 
refuses to live upon said premises and to make her home 
with the said Patrick E. Nealon, then the said Patrick E. 
Nealon should pay her the sum of $200 per annum for each 
year during her lifetime, $100 of said sum to be paid on 
the first day of September of each year, the same to be 
made a lien upon said premises, and, in case of default in 
said payment, the same to be enforced by filing a motion 
in this cause calling the attention of the court to the 
default in the payment of said sum, and citing the 
plaintiff to appear; and that the defendants, Lydia Mc- 
Gargill and William McGargill, and the intervener, Dela 
F. McIntyre, pay the costs of the suit. The defendants 
and interveners appealed from the decree. Subsequently, 
however, the intervener, Ellen Nealon, entered into an 
agreement in writing with the plaintiff, which contem- 
plates the carrying out the terms of the decree, and in 
which she asks that the decree, so far as it concerns her, 
be affirmed. The controversy at present, therefore, is 
between the plaintiff and the intervener, McIntyre, and 
the defendants, Lydia and William McGargill, the latter 
having no interest, however, save as the husband of his 
codefendant. — 

Ellen Nealon, one of the interveners, is the mother of the 
plaintiff and the defendant, Lydia McGargill, and the 
common source of title of all the claimants herein. She 
conveyed the legal title to the land in controversy to the 
defendant, Lydia, early in the summer of 1902. From the 
latter’s own testimony it is clear that by such conveyance 
she took the bare legal title, her mother retaining whatever 
beneficial interest she had in the premises at that time. 
The contract under which the intervener McIntyre claims 
an interest in the land was entered into between him and 
_ the defendants, Lydia McGargill and her husband, more 
than a year afterwards. The immediate object of the con- 
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veyance from the mother to her daughter, Lydia, was to 
effect a loan on the property, the mother being of an age 
that made it difficult to obtain a loan in her own name. 
At the time of the conveyance the plaintiff was, and for 
many years had been, in possession of the land, claiming to 
be the owner thereof by virtue of certain agreements be- 
tween him and his mother. After the conveyance by the 
mother to Lydia, the latter and her husband negotiated a 
loan of $1,000 on the land, executing the necessary papers 
and receiving a draft for the amount of the loan. Before 
the draft was cashed the plaintiff notified the loan com- 
pany of his claim to the land, and the company recalled the 
draft and refused to make the loan, unless the plaintiff 
would join in the mortgage and execute a relinquishment 
of his claim to the land, which he finally did. He testified 
that he executed the mortgage and relinquishment in pur- 
suance of the following agreement between himself and his 
mother and sister, Lydia, the principal defendant; that 
he should execute said mortgage, assume and pay the debt 
thereby secured, allow the proceeds of the loan to be paid 
to his sister, Lydia, for the benefit of herself and mother, 
pay the mother $300 cash, and $100 each year so long as 
she lived, payment thereof to be secured by mortgage on 
the land, and that, in consideration thereof, the title in 
fee should be conveyed to him. His testimony is strongly 
corroborated by other witnesses, one of whom is the agent 
through whom the $1,000 loan was negotiated. This wit- 
ness testified to a conversation had with the defendant, 
Lydia, at about the time the loan was made, in which she 
told him of an agreement she had made with the plaintiff, 
and stated the terms substantially as they were given by 
the plaintiff on the witness stand. Another witness testi- 
fied to a similar conversation had with the defendant, 
Lydia, at about the same time, in which she again stated 
the terms of her agreement with the plaintiff. This defend- 
ant does not unequivocally deny this conversation, but 
when asked with respect to it said: “I do not believe it was 
11 
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said in those words, quite.” The testimony satisfies us 
that the parties actually entered into this agreement. 

The plaintiff joined in the loan, and to meet the terms 
of the loan company exccuted a relinquishment of his 
interest in the land, but retained possession. The pro- 
ceeds of the loan were paid to the defendant, Lydia, save 
$71 which was paid out for taxes on the land. Lydia and 
her mother then refused to carry out their part of the 
contract. When the suit was brought the plaintiff paid $371 
into court for the defendants, for the use of his mother, 
that being the amount of the cash payment required by 
the terms of the contract and the $71 paid out of the loan 
for taxes. The contract of July, 1902, was an adjustment 
of the conflicting claims of the parties thereto to the land. 
Each of these claims appears to have been put forth in good 
faith, and none at the time was entirely free from doubt. 
The contract therefore was founded upon a sufficient con- 
sideration. It is binding upon the mother who, as we have 
seen, has signified her willingness to abide by the decree. 
A fortiori it is binding on the defendant Lydia and her 
husband, because at the time they had no interest in the 
land, save that Lydia held the legal title in trust for her 
mother. It is also binding upon the intervener, McIntyre, 
because the contract under which he claims was made 
with Lydia and her husband about a year after plaintiff’s 
contract was made. At that time plaintiff was in posses- 
sion claiming under his contract. In addition to the notice 
imparted by such possession, the evidence sufficiently 
shows that before McIntyre’s contract was made he was 
fully informed of plaintiff’s contract by the plaintiff him- 
self, so that he cannot be regarded as an innocent pur- 
chaser, nor as standing in any better position than his 
grantor. It may be said, in passing, that he has invested 
only $200 in the land. In view of the evidence, it seems 
to us a finding against the defendants and the intervener, 
McIntyre, was inevitable. The evidence against the other 
intervener, the mother, is somewhat weaker, as she would 
not be bound, perhaps, by the admissions of the defendant, 
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Lydia. But, as we have seen, she is satisfied with the 
decree. 

It is contended, however, that the contract enforced by 
the decree is not that pleaded by the plaintiff. The plain- 
tiff has paid his cash payment of $300 and the $71 paid out 
of the $1,000 loan for taxes into court. He has fully per- 
formed his part of the contract of July, 1902, so far as 
he owes any performance thereof to the defendant. The 
portion unperformed is for the exclusive benefit of the 
mother. The decree is more liberal to her than the con- 
tract. In that respect alone does it depart from the terms 
of the contract. Both she and the plaintiff are satisfied 
with it, and its variance from the terms of the contract 
does not concern the other parties. 

It is recommended that the decree of the district court 
be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


The following opinion on rehearing was filed Novem- 
ber 10, 1906. Former judgment modified and cause re- 
manded with directions: 


DUFFIE, C. 


Our attention has been called to the fact, not noticed in 
the briefs filed in this case, that the appellant paid $200 
on his contract of purchase which has been set aside by the 
court. Plaintiff, on commencing this action, paid into 
court the sum of $371 which has not been disposed of by 
the decree. It is quite apparent that Lydia McGargill and 
Ellen Nealon have had the benefit of the payment made 
upon this land by the intervener and appellant. Equity 
requires the repayment of this money upon the cancela- 
tion of his contract of purchase, and the money paid into 
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court for the benefit of the defendants should be used for 
that purpose. The defendants and intervener were jointly 
taxed with the payment of all the costs. Under our statute 
an intervener who fails in his action can be charged only 
with the costs made by his intervention. Code, sec. 50D. 
The decree of the district court and the judgment of this 
court heretofore entered will be so modified as to require 
the payment to the appellant of $200 from the money 
deposited in court by the plaintiff, and to direct the dis- 
trict court to ascertain the amount of costs made by the 
intervention of the appellant and to tax him with the 
payment of such costs, and for this purpose the case will 
be remanded to the district court. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court and the judg- 
ment of this court heretofore entered are modified and the 
cause is remanded to the district court, with directions to 
require the payment to the appellant of $200 from the 
money deposited in court by the plaintiff, and, further, 
to ascertain the amount of costs made by the intervention 
of the appellant and to tax him with the payment of such 


costs. 
JUDGMENT ACCORDINGLY. 


ADONIS D. HOWARD ET AL., APPELLEES, V. OMAHA WHOLE- 
SALE GROCERY COMPANY, APPELLANT. 
Fimep JUNE 20, 1906. No. 14,387. 


Evidence examined, and held sufficient to sustain a finding of agency. 


APPEAL from the district court for Douglas county: 
How4kD KENNDEDY, JR., JUDGE. Affirmed. 


A. 8. Churchill, for appellant. 


Stillman & Price, contra. 
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ALBERT, C. 


At the time of the transaction which gave rise to this 
suit the plaintiffs were selling merchandise at retail in 
Montana, and the defendant, a corporation having its prin- 
cipal place of business in Omaha, was selling groceries at 
wholesale. On the 8d day of March, 1903, one A. A. 
Sheard called upon the plaintiffs, representing himself to 
be the defendant’s agent, soliciting orders in its behalf. 
The plaintiffs dealing with him in his capacity as such 
agent ordered a bill of goods aggregating $374.79. Accord- 
ing to the terms of the order $96.32 was paid on the bill 
by the plaintiffs to Sheard when the order was given; the 
remainder was to be paid upon the delivery of the goods 
to the plaintiffs in Montana. The goods were never deliv- 
ered, and the plaintiffs brought suit to recover the $96.32 
paid on the purchase price. The suit was defended on the 
* theory that Sheard was not the agent of the defendant 
and had no authority to bind it in the premises. A jury 
was waived, and the court found for the plaintiffs and 
gave judgment accordingly. The defendant appeals. 

The sole question presented by the record is whether 
there is sufficient evidence to sustain a finding that Sheard 
was the defendant’s agent, authorized to take the order in 
question and receive the cash payment thereon. It 
appears from the evidence that at the time the order was 
given Sheard was actively soliciting orders for the defend- 
ant in Montana, and had taken similar orders from other 
parties, receiving cash payments thereon. <A suspicion 
arose that he had no authority to take orders and receive 
payments thereon on behalf of defendants, and on the 7th 
day of March, 1903, four days after the transaction in 
question, he was arrested on the complaint of a third party 
in Montana for obtaining money under false pretenses 
concerning his relations with the defendant. While he 
was in the custody of the sheriff in Montana, in order to 
show that the charge was unfounded, he telegraphed the 
defendant, stating that he was in the custody of the 
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sheriff, and asking: “Will you fill all orders that I collect 
25 per cent. on?” The defendant through its manager in 
Omaha wired this answer: “We will fill all orders on 
which 25 per cent. is collected, and apply the same on the 
price of the order.” This answer came through the hands 
of the sheriff, and when it was exhibited to the authorities 
Sheard was released. On the 9th day of March, 1903, the 
plaintiffs wrote the defendant as follows: “20 Ranch, 
Forsyth, Mont., March 9, 1903. Omaha Wholesale Grocery 
Co., Omaha, Neb. Dear Sirs: On the 3d day of March I 
ordered the inclosed bill of goods from Albert A. Sheard 
who represented himself as one of your salesmen. I 
gave him a check for ($96.32-100) ninety-six dollars and 
thirty-two cents, made out to the Omaha Wholesale Gro- 
cery Co. Do you authorize him to sign the company’s 
name and collect such checks. This bill of goods was 
to be delivered at Rosebud, Mont., the 15th day of April, 
C. O. D., for the balance of the bill ($278.45) two hundred 
seventy-eight dollars and forty-five cents, as we paid in 
the check two dollars and fifty cents ($2.50) express on 
silver (he said he was allowed to give away), and also one 
dollar for error in the bill. Will the goods be at Rosebud 
as ordered in bill on the 15th day of April. Please answer 
this at once, and oblige, yours respectfully, A. D. Howard 
& Co.” 

In reply to the foregoing, the plaintiffs received from 
the defendant the following: “Omaha, Neb., Mar. 14, 
1903. A. D. Howard & Co., Forsyth, Mont. Gentlemen: 
Mr. A. A. Sheard has handed us your note and order for 
a bill of groceries. Said bill amounts to $374.79 and 
shows amount collected, $96.32, leaving a bal. as shown 
by your note of $278.47. Owing to the trouble caused by 
the unwarranted proceedings of one Mr. Philbrick in hay- 
ing Mr. Sheard arrested and placed in jail for making 
these collections, we do not feel that we can ship goods up 
there without the pay for them, and must ask you to kindly 
send us a draft for the balance of your bill $278.47, on 
receipt of which we will ship your goods at once. We 
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respectfully refer you to the Union Nat’l Bank of this city 
as to our standing and reliability. In doing business 
where people are so conservative, we believe in returning 
the compliment and using the same conservative methods 
and trust they may prove entirely satisfactory to you, as it 
is the only way we can accept your order or ship the goods. 
Awaiting your favor, we are, yours very truly, Omaha 
Wholesale Grocery Co.” 

The defendant’s letter admits the receipt of the order 
through Sheard, and acknowledges the payment which 
had been made to him thereon. It shows resentment at his - 
arrest in Montana, and characterizes it as “unwarranted.” 
When we recall that he was arrested on the suspicion that 
his claim of authority to sell goods and collect money for 
the defendant was false and fraudulent, the defendant’s 
characterization of his arrest as “unwarranted” becomes 
significant. The letters and telegram were all compe- 
tent evidence. To our minds they are amply sufficient to 
establish Sheard’s authority to take the order and receive 
the cash payment thereon. In fact they hardly admit of 
any other reasonable inference. Incompetent evidence was 
also received for the same purpose, but as the trial was to - 
the court, without a jury, the reception of such evidence 
was not prejudicial. 

It is recommended that the judgment of the district 
court be affirmed. 


DuFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


120 NEBRASKA RE PORTS. [Vot. WW 


Rownd vy. Hollenbeck, 


ELIZABETH E. ROWND ET AL., APPELLANTS, V. WILLIAM 
HOLLENBECK ET AL, APPELLEES. 


Fitep June 20, 1906. No. 14,396. 


1. Findings: Review. The findings of the trial court on conflicting 
evidence in an action at law will not be disturbed on appeal 
unless manifestly wrong. 


2. Sale: Rescisston. Where by the terms of a contract of sale pay- 
ment of the price is to precede a delivery of the goods, the re- 
pudiation by the vendor of a substantial condition of the contract 
on his part to be performed will justify a rescission of the contract 
by the vendee. 


3. Evidence examined, and held sufficient to sustain the findings of the 
trial court. 


APPEAL from the district court for Hall county: JAMES 
R. HANNA, JupDGE. Affirmed. 


Harrison & Prince, for appellants. 
O. A. Abbott and Henry Mitchell, contra. 


ALBERT, C. 


This action was brought by Elizabeth E. Rownd and 
Willis E. Rownd against William Hollenbeck to recover 
the balance due on a contract for the sale of certain chat- 
tels. It is alleged in the petition that on the 23d day of 
January, 1904, the plaintiffs sold to the defendant, Hollen- 
beck, the hotel furniture, fixtures, etc., in the St. James 
Hotel in Grand Island, for which said defendant agreed 
to pay the plaintiffs the sum of $2,700, $50 cash in hand, 
and the remainder on the 25th day of January, 1904; that 
said defendant had paid the $50, but had failed and 
refused to pay the remainder, or any part thereof. The 
pleadings and the evidence show conclusively that Vinnie 
Makely was the real vendee, and that Hollenbeck and 
another party merely acted as her agents. She was per- 
mitted to intervene, and the real controversy is between 
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her and the plaintiffs. In her answer to the petition she 
alleges that a memorandum of the contract of sale was 
reduced to writing and that it was as follows: “Grand 
Island, Neb., January 23, 1904. Received of Henry 
Mitchell, agent, the sum of fifty dollars in cash as part 
payment on our hotel furniture and fixtures now in the St. 
James Hotel, Grand Island, Nebraska, the balance of the 
purchase price to be paid on Monday, the 25th of this 
month. The full purchase price to be paid for the furni- 
ture and fixtures is (2,700) twenty-seven hundred dollars, 
and the property to be sold includes all the property in- 
voiced by Mr. Groff, Henry Mitchell and Mr. and Mrs. 
Rownd, also the dishes and table linen, kitchen furniture 
and fixtures not specifically listed; also the coal now in 
basement, and the organ now in the parlor. The dishes 
to be in accordance with the list shown Henry Mitchell, 
and thé’feds to be equipped as follows: Each bed to have 
three shgets, also each bed to have two pillows, four pillow 
caSes, two comforters, one counterpane; and to assign over 
the insurance now on the property without charge, also 
the partitions in the pool-room and the one separating the 
parlor from the dining room. Made in duplicate on the 
day and year above written. We agree that the property 
shall be free from all taxes and incumbrances. To give 
possession to buyer February 1, 1904. Mrs. W. E. Rownd, 
W. E. Rownd. Witness: E. J. A. Hasenyager.” The 
intervener also alleges that the inventory referred to in the 
foregoing memorandum was reduced to writing, and a 
copy thereof is set forth in her answer. It contains ‘a long 
list of furniture, fixtures, etc., with the agreed price of 
each article set opposite thereto. The last item on the list 
is as follows: “For lease of building, $265.20.” The 
aggregate value of the items shown by the inventory set 
forth in her answer is $2,700. She further alleges that on 
the 25th day of January, 1904, the date fixed by the terms 
of the contract for the payment of the remainder of the 
purchase price, she offered to pay the plaintiffs said 
remainder, provided they would pay certain taxes for the 
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years 1902, 1903, which were liens upon the property, dis- 
charge and procure a release of 6 chattel mortgages which 
were apparent liens thereon, and transfer their leasehold 
interest in the hotel to her, and that they refused to com- 
ply with these conditions; that upon their refusal she 
deposited the balance due on the contract in one of the 
banks at Grand Island, payable to their order upon a 
compliance on their part with said conditions; that on the 
4th day of February, 1904, the plaintiffs having failed and 
neglected to comply with said conditions and to perform 
their part of the contract of sale, she rescinded the con- 
tract. Her answer also includes several counterclaims, 
among which is one for $50 paid on the purchase price. The 
plaintiffs replied to the intervener’s answer, denying, 
among other things, that an assignment or transfer of 
their leasehold interest in the hotel was included in the 
inventory or contemplated by the contract of sale. The 
cause was tried to the court without a jury, and the trial 
resulted in a finding for the intervener, and a judgment in 
her favor for $50 and interest. The plaintiffs appeal. 

One point in dispute between the plaintiffs and the inter- 
vener is whether the plaintiffs’ leasehold interest in the 
hotel was included in the contract of sale. That the plain- 
tiffs made and signed the memorandum of the contract 
of sale set: out in the intervener’s answer is admitted. That 
memorandum on its face makes no mention of the lease, 
but is not complete in itself. It refers to an invoice taken 
by “Mr. Groff, Henry Mitchell and Mr. and Mrs. Rownd” 
(plaintiffs). The evidence shows that these parties took 
an inventory of the property. When the inventory was 
taken Mrs. Rownd, one of the plaintiffs, undertook to keep 
a list of the property, and another was kept by Mr. Groff 
and Mr. Mitchell. There is no substantial difference be- 
tween these lists, save that the list kept by Groff and 
Mitchell includes the item, “For lease of building, $265.20” 
while that kept by Mrs. Rownd does not include that item. © 
The plaintiffs both testify positively that the item referred 
to was not listed when the inventory was taken, and that 
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it was not the intention of the parties that it should be 
included in the contract. Groff, who assisted in taking 
the inventory, also testified that it was not mentioned in 
his presence, but his testimony is of a negative character 
because he was only there a portion of the time and was 
not there when the inventory was completed. The testi- 
mony of Mr. Mitchell is to the effect that he was acting for 
the intervener; that after the other items had been listed it 
was found that they footed up to $2,435.80; that was less 
than the plaintiffs cared to take for their property, and 
they then told him that they wanted $3,000 for it, and that 
in order to raise the inventory to that amount they would 
include their leasehold interest; that he rejected that prop- 
osition, but made them a counter proposition to the effect 
that he would raise the inventory to $2,700 if they would 
include the leasehold interest; that they agreed to do this, 
and the leasehold was inventoried at $265.20, the differ- 
ence between the aggregate valuation placed on the other 
items of property and $2,700. His testimony is corrobor- 
ated by circumstances, one of which is that it is the most 
reasonable explanation of the fact that the amount which 
the intervener was to pay for the property was finally 
placed at $2,700. However that may be, whether the lease- 
hold was included is a question that turns on the credi- 
bility of the witnesses. This is not an appeal in equity, 
bringing the case here for trial de novo, but an appeal from 
a judgment in an action at law. The finding of the trial 
court, therefore, has all the force and effect of a verdict of 
a jury, and it is well settled that a verdict of a jury on 
conflicting evidence will not be disturbed on review unless 
manifestly wrong. Travelers Ins: Co. v. Snowden, 60 
Neb. 263; Hart v. Weber, 57 Neb. 442; Allsman v. Rich- 
mond, 55 Neb. 540. In this case the finding is amply sup- 
ported by the evidence. 

As before stated, that the plaintiffs made and signed 
the memorandum is admitted ; that the inventory set forth 
in the intervener’s answer, which, among other items, 
contains the plaintiffs’ interest in the leasehold, is the 
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inventory referred to in the memorandum, and therefore 
a part of the written evidence of the contract, is estab- 
lished by the finding of the trial court, abundantly sus- 
tained by the evidence. Consequently, we must proceed 
on the theory that the leasehold was included with the 
other items of property which the plaintiffs agreed to sell 
to the intervener for $2,700. Proceeding upon that theory, 
the conclusion reached by the district court necessarily 
follows. The contract is executory, save as to the cash 
payinent of $50 on the purchase price. The plaintiffs are 
seeking to enforce this contract against their vendee so far 
as it is favorable to themselves, while at all times repudiat- 
ing a substantial condition thereof on their part to be per- 
formed, In other words, they are seeking to recover the 
price, and at the same time intending to withhold delivery | 
of a substantial part of the property for which the price 
was to be paid. It is well settled that a person who pur- 
chases goods with a preconceived intention of not paying 
for thém is guilty of a fraud upon his vendor. Thompson 
vr. Rose, 16 Conn. *71, 41 Am. Dec. 121; 24 Am. & Eng. 
Ency. Law (2d ed.), 1100, 1101, and notes. The converse 
must be true, that one who obtains payment for goods with 
the preconceived intention of not delivering them or with- 
holding delivery of a substantial portion is guilty of a 
fraud against his vendee. According to their own testi- 
mony, the plaintiffs never intended to transfer the lease. 
The record therefore (and we speak from it alone) places 
the plaintiffs in the position of asking the court to assist 
them in perpetrating a fraud upon their vendee. That the 
court will not lend its aid to such ends goes without say- 
ing. The plaintiffs’ intention not to transfer the lease 
justified the intervener in treating the contract as at an 
end, and entitled her to a return of the $50 paid on the 
contract. 
It is recommended that the judgment of the district 

court be affirmed. 


DUFFIE and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


N. S. BROWN ET AL., APPELLEES, V. EDWARD BROWN ET AL., 
APPELLEES, GEORGE BROWN ET AL., INTERVENERS, AP- 
PELLANTS. 


FILED JuNE 20, 1906. No. 14,418. 


1. Wills: PRETERMITTED CHILD: BunrvEN or Proor. The burden of proof 
is upon a pretermitted child or grandchild to show that the 
omission to make provision for him in the will was unintentional. 
Brown v. Brown, 71 Neb. 200. 


2. Witnesses: OBJECTION TO CoMPETENCY. An objection to evidence on 
the ground that it is incompetent does not go to the competency 
of the witness. 


3. 


: CONFIDENTIAL COMMUNICATIONS: WaAIvER. The provisions of 
section 333 of the code against the disclosure of confidential com- 
munications may be waived by the party in whose favor they 
were enacted, and a party calling the attorney who has prepared 
his will as a witness thereto thereby impliedly consents that such 
attorney may disclose the facts and circumstances attending its 
execution, when the same is offered for probate or subsequently. 


4, Evidence examined, and held sufficient to sustain a finding that 
claimants were intentionally omitted from the will. 


APPEAL from the district court for Hamilton county: 
ARTHUR J. EVANS, JUDGE. Affirmed. 


M. F, Stanley and O. A. Abbott, for appellants. 
Hainer & Smith and J. H. Edmondson, contra. 


ALBERT, C. 


This case is here on a second appeal. The facts are 
stated at some length in the opinion disposing of the first 
appeal. See Brown v. Brown, 71 Neb. 200. The questions 
presented by the record are: (1) Are the two grandchil- 
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dren, George and Mabel Brown, designated in the former 
opinion as interveners, included as beneficiaries under the 
residuary clause of the will? (2) If not thus included 
were they intentionally omitted from the will by the tes- 
tator? The district court resolved both those questions 
against the interveners, and entered a decree accordingly. 
The interveners appeal. 

The first question, while not necessary to a decision on 
the former appeal, is discussed at some length in the 
opinion. At that time we reached the conclusion that the. 
interveners were not included in the residuary clause. We 
are satisfied with the conclusion and think a further dis- 
cussion of the question at this time would be profitless. 

The second question is one of fact, and it is now con- 
tended that the finding of the trial court thereon is not 
sustained by sufficient evidence. As held on the former 
appeal, the burden of proof is upon the interveners to show 
that their omission from the will was unintentional. The 
principal testimony relicd on as showing that fact is that 
given by the widow of the testator. She testified that 
toward the close of his life, and at the time the will was 
made, he was very forgetful; that he would go to town, 
come home again, and forget for what he had gone. What 
seems to be the material portion of her testimony as to the 
testator’s testamentary intentions is as follows: “Q. You 
may state whether you ever heard him say anything about 
his intention as to his children and grandchildren, as to 
remembering them in his will or anything in-regard to that 
matter? A. Well, I did not hear him mention the chil- 
dren, but he says, ‘I want my heirs, my grandchildren, to 
have their money’; he did not mention them, but he said 
‘all of them.’ He says, ‘all of them,’ all of my grandchil- 
dren, I want them to have $100 apiece.” Q. Did he say to 
you at any time what would be the result if he didn’t do 
that? A. He never mentioned their names, he just told 
me over and over again, ‘I will my grandchildren,’ he says, 
‘all of them $100 apiece.’ ” 

Cross-examination : “Q. You knew Mr. Brown had made 
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his will, about the time it was made, did you not? A. I 
know pretty near when it was made. Q. He brought a 
copy of that will home with him after it was made? A. 
Yes; he did. Q. And you and he read that copy over, and 
knew what was init? A. I knew pretty near what was in 
it, but he had it made over after that, he come to town, 
and after he got back he says, ‘I made that will some dif- 
ferent. And I says, ‘How? And he says, ‘I willed my 
grandchildren, all of them $100 apiece.’ He fetched the 
deed (will) home in his pocket. Q. And he kept that 
among his papers at home? A. Yes; he kept it locked up. 
And that is the words he says to me when he got home, he 
says, ‘TY want my grandchildren to have $100 apiece.’ Q. 
And a copy of that will was among his papers after he 
died? A. Yes, sir. Q. And it was where he could have. 
access to it any time he wanted it? A. Yes, sir. Q. Do 
you know of his reading it over several times? A. No, I 
don’t, he never read it but once that I know of. Q. When 
was that, just after it was made? A. Just after the last 
will was made after he changed the will. Q. He first had 
a will in which he left them all out? A. Yes, sir. Q. 
And he wanted to do that in his first will? A. Yes, sir; 
and then he made it again and he says, ‘I must will my 
grandchildren all of them $100 apiece.’ Q. There was 
some of his grandchildren in Iowa that he didn’t want to 
leave anything? A. I suppose so—the silly one I suppose. 
Q. And you and he had talked that matter over? A. I 
don’t know. Well, he did say, too, that Charlie was silly, 
and he didn’t need it, that’s about all he ever said about 
Charlie.” The testimony of the wife, as to the testator’s 
memory, is corroborated by several other witnesses who 
give many specific instances showing extreme forgetfulness 
on his part. 

On the other hand, the attorney who prepared the will 
for the testator, and who signed it as a witness, testified on 
behalf of the appellees. Among other questions, he was 
asked: “You may state what, if anything, was said at 
the time of the preparation of that will with regard to the 
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grandchildren of Henry 8. Brown, deceased, and being the 
children of the deceased son by the name of Albert Brown, 
who had died prior to the death of his father and prior to 
the making of that will?” The interveners objected on the 
ground that the evidence was incompetent and immaterial. 
The objection was overruled, and the witness answered as 
follows: “We had a great. deal of conversation at the 
time about his will, the terms and provisions of the pre- 
vious will, and also of this will, were discussed fully. He 
told me of his sons who were dead, and he gave me the 
names of his grandchildren, six who are mentioned in the 
will as drawn, and told me the provision which he wished 
to make for them. As I now recall it, he did not give me 
the names of those grandchildren who were not provided 
for by the will, but acquainted me with the fact that there 
were other grandchildren. Then, in taking the memoran- 
duin, I called his attention to the fact that he had already 
made one will which was unsatisfactory, and also called 
his attention to the fact that I advised him at the time 
that it would prove so, and suggested to him the advisa- 
bility and wisdom of his stating to me all the facts and 
circumstances, that I could better prepare his will, that 
he wasn’t making provision for all of his grandchildren. 
He was a very quiet and determined sort of a man, and 
sat and eyed me for a little time, and then said: ‘Mr. 
Hainer, I have told you how I wanted this will drawn. I 
can’t talk about it without getting angry, and I don’t want 
to be angry when J am making my last will. You make 
that will as I told you.’ And, complying with that per- 
emptory order, I prepared the will. That was the sub- 
stance and conclusion of the conversation respecting the 
grandchildren.” 

The objection to the foregoing evidence is couched in 
the most general terms. The intervener’s brief merely 
calls attention to the fact that the evidence was admitted 
over their objection. As the issue was whether the inter- 
veners had been omitted from the will by oversight or inad- 
vertence, we think evidence of what was said at the time 
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the will was drawn, so far as it goes to show that they were 
before the mind of the testator at that time, would be com- 
petent and material. The competency of the witness who 
testified to such facts is not challenged by the general 
objection interposed, because the rule is that an objection 
to the competency of evidence, does not, ordinarily, go to 
the competency of the witness. Chicago, K. & N. R. Co. v. 
Behney, 48 Kan. 47; Cornell v. Barnes, 26 Wis. 478; 
Carter v. New York E. R. Co., 1384 N. Y.168. But, had the 
objection gone to the competency of the witness, it would 
have been unavailing. It is true, he is the attorney who 
prepared the will for the testator, and the communications 
made to him with respect thereto and for his guidance 
in drawing the will are in the nature of confidential com- 
munications, but he was also called as an attesting witness 
and signed the will as such. While section 333 of the code 
prohibits the disclosure of confidential communications 
made to a practicing attorney, and certain other classes of 
professional men, the next section provides that such pro- 
hibition may be waived by the party in whose favor it was 
enacted. When a will is offered for probate, the witnesses 
thereto may be examined at length as to the mental capac- 
ity of the testator, and the facts and circumstances attend- 
ing its execution. And the testator, by permitting his 
attorney to become a witness to the will, thereby consented 
that he might be examined as a witness to such matters 
after his death. McdJlaster v. Scriven, 85 Wis. 162, 39 Am. 
St. Rep. 828; Blackburn v. Crawfords, 3 Wall. (U. 8.) 175; 
Denning v. Butcher, 91 Ta. 425, 59 N. W. 69; In re Will of 
Coleman, 111 N. Y. 220; Daniel v. Daniel, 39 Pa. St. 191; 
See also Western T. A. Ass’n v. Munson, 73 Neb. 858. 
Indeed, it has been held that the general rule excluding 
confidential communications made to an attorney does not 
apply to communications made while giving instructions 
for drafting a will, especially when those attacking the 
will seek to take advantage of the privilege. 3 Jones, Evi- 
dence, sec. 773. But it is not necessary to go to that ex- 
tent in this case, the waiver to be implied from permitting 

12 
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the attorney to attest the will as a witness being sufficient 
ground for the admission of the evidence in question. The 
witness above referred to also testifed that he prepared the 
will and gave it to the testator, who took it home with him, 
and came back the next day and signed it, retaining a 
carbon copy. The original was filed with the county judge. 

A son of the testator was also examined as a witness, and 
testified to a conversation had with the testator after the 
will was made. The testator showed him a copy which 
he had retained, and reference was then made to the omis- 
sion of apy provision for the interveners and another 
grandchild, who is not a party to this proceeding. In that 
conversation, the reason given by the testator for not pro- 
viding for the latter grandchild was that the child was 
confined in an insane asylum, which appears to have been 
true. The witness then asked him why he had not provided 
for “brother Bert’s” children (the interveners). The wit- 
ness thus gave the testator’s answer: “They had trouble, 
and, well it was something about some money matters that 
they had their difficulty, and he said that he couldn’t con- 
scientiously give those children anything.” There is other 
evidence tending to show that there was some difficulty 
between the testator and one or both of the parents of 
the interveners, but the nature of this trouble, its origin, 
and whether it was of a serious character or otherwise, is 
not made clear by the evidence. There is also evidence to 
the effect that the testator had sufficient memory to re- 
member his near kin, knew his children and grand- 
children, where they lived and how they were situated in 
life. Several witnesses were called who testified that he 
was a man of fair memory, one at least going to the 
extent of saying that he would consider him equal to if not 
above, the average man in the transaction of business 
matters. His family physician testified that he was a 
mnan of fairly good memory, and seemed to be very careful 
and methodical. That the will was admitted to probate 
conclusively establishes the fact that the testator was 
of sound mind and memory when it was executed. In 
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short, taking the entire evidence as to the state of the 
testator’s memory when he made the will, the inference 
we draw therefrom is that his memory was about such as 
one would expect to find in a man of his years, and that, 
in the absence of a more reasonable explanation, the omis- 
sion of these grandchildren from the will might be ac- 
counted for on the theory of forgetfulness on the part of 
the testator. But that theory, at best, would rest largely 
on conjecture. It is met by the positive testimony of the 
attorney who prepared the will, and of the son who talked 
with the testator concerning its provisions after it was 
made. The testimony of these witnesses is irreconcilable 
with the theory that the omission of the interveners from 
_ the will was due to oversight or forgetfulness, and we find 
nothing in the record that would justify us in rejecting 
their evidence. Giving the evidence of these two witnesses 
the weight to which it is entitled upon the facts and cir- 
cumstances disclosed by the record, and considering it in 
connection with the other evidence adduced, we consider it 
amply sufficient to sustain the finding of the trial court. 
We have not overlooked the testimony of the wife of the 
testator as to the statement made to her by the testator 
as to his testamentary intentions and the provisions of the 
will after it had been made. According to her testimony, 
although he retained a copy of the will, he never showed 
it to her. He may have had what seemed to him good 
reasons for concealing or misstating its contents. But, 
however that may be, laying aside the usual presumptions 
attending the findings of the trial court, the evidence 
satisfies us that the omission to provide for the interveners 
is not due to accident, mistake or forgetfulness on the part 
of the testator, but that such omission was intentional. 

It is recommended that the decree of the district court 
be affirmed. 


DUFFIN and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


City oF McCook v. ROSELAND PARSONS. 
Finep JuNE 20, 1906. No. 14,346. 


1. Cities: Private Crosstnes: Liasitiry. A city is not liable for dam- 
ages sustained by reason of a defective crossing from private 
property into a public street. 


PersoNAL INJURY: INsTRUCTIONS. In an action against a 
city for damages sustained by reason of a personal injury, an 
instruction from which the jury might infer that the city would 
be liable for negligently permitting a walk in general use by the 
public over property not shown to be within the corporate limits 
of the city to become and remain in a dangerous condition, is 
prejudicial error. 


Error to the district court for Red Willow county: 
RoBerRT C. ORR, JUDGE. Reversed. 


J. S. LeHew and Boyle & Eldred, for plaintiff in error. 
Starr & Reeder, contra. 


JACKSON, C. 


Roseland Parsons recovered judgment against the city 
of McCook in an action for damages, alleged to have been 
sustained by reason of falling from a defective walk, and 
the city brings error. 

The station grounds of the Burlington railroad com- 
pany at the city of McCook are approached from the north 
by Main avenue on the west, and Marshall street on the 
east. Railroad street extends east and west on the north 
side of the station grounds. Marshall street terminates 
on the south side of Railroad street. Main avenue is the 
principal thoroughfare from the city to the station. 
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The railroad station is at the west end of the depot grounds 
on a line with the east side of Main avenue. East of the 
depot is a lunch room and the residences of railroad em- 
ployees on the depot grounds. The residences are sur- 
rounded by a small railroad park inclosed by a fence. The 
park extends east to a line about parallel with the center 
of Marshall street and to a line six feet south of the south 
line of Railroad street. The space between the park and 
and the south line of Railroad street is occupied by a 
ditch or waterway, running east and west. The distance 
across the bottom of the ditch at the east end of the park 
is six feet. On the east side of the block, directly north of 
the depot grounds, a sidewalk extends from the north 
to a point about 40 feet north of the south line of the 
block. At the east end of the railroad lawn the company 
many years ago constructed, and has since maintained, for 
the convenience of its employees, a three foot plank walk . 
extending from the platform on the south side of the 
depot to a point seven feet south of the south line of Rail- 
road street. From that point it constructed a bridge ex- 
tending in a northwesterly direction across the waterway. 
The bridge is connected with a culvert extending from 
the north end of the bridge in a northwesterly direction to 
the end of the sidewalk on the west side of Marshall street. 
The walk at the east end of the railroad lawn, the bridge 
across the waterway and the culvert for one-half the dis- 
tance across Railroad street were always maintained, to 
the time of the accident at least, by the railroad company, 
whose employees were under instructions from the com- 
pany to maintain this walk and bridge in good repair. 
On the southeast corner of the second block, immediately 
north of the depot grounds, is the National Hotel, of 
which, at the time the accident occurred, the defendant 
in error was proprietor. One of the passenger trains over 
the Burlington road was due at McCook shortly after 
midnight. Defendant in error went to the depot for the 
purpose of meeting that train and soliciting patronage for 
his hotel. Upon returning to the hotel, he went along the 
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walk east of the railroad park, and testified that it was 
so dark that, in attempting to cross the bridge, he 
approached the outer edge, when a decayed plank gave way 
and precipitated him into the ditch below, where he fell 
on a piece of scantling lying in the bottom of the ditch, 
and sustained the injuries because of which the action 
is brought. Concerning the fall, he testified that it was 
about seven feet and a half from where the walk made the 
turn to where he fell. The walk over which Parsons was 
traveling at the time of the accident was used, not only by 
the employees of the railroad company, but by all other 
persons who might wish to enter the depot grounds from 
Marshall street. The culvert extending from the bridge to 
the sidewalk on Marshall street was of plank and was 
used aS a walk by persons traveling that way. 

- The plaintiff in error objected to the introduction of any 
evidence on behalf of the defendant in error, for the reason 
that the petition failed to state facts sufficient to consti- 
tute a cause of action. The objection was overruled, and 
proper exceptions taken. This objection has been properly 
preserved in the record, and is included in the assign- 
ments of error. The objection, in our opinion, is well 
taken. It does not appear from the petition either that 
the depot grounds or the place where the accident occurred 
were within the corporate limits of the defendant city, 
and the objection to the introduction of evidence should 
have been sustained. 

At the trial the court instructed the jury as follows: 
“I instruct you, if you find from the evidence that the 
place where plaintiff claims he was injured was a traveled 
way and walk that had been in general use by the public 
for many years before the alleged accident, that such walk 
was and has been used generally by persons having occa- 
sion to go from one part of the city to another, and partic- 
ularly along Marshall street to the railroad depot or 
- vicinity, so that said walk became known and was used as 
a common public way for the travel of foot passengers, 
then, under such conditions, so far as this case is con- 
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cerned, said walk became and was a public walk of the 
city. If you should determine from the evidence, however, 
that said walk was not generally used as a public way for 
pedestrians and had not become known as a public walk, 
then the city would not be liable in this case; for the law 
imposes upon the city no obligation to construct, maintain 
or repair any approach from a railroad company’s prop- 
erty to the sidewalks of the city, or from other private 
property.” This instruction was at least misleading. The 
jury might easily infer from the language employed that, 
although the accident to Parsons occurred on the railroad 
ground, still, if it was on a traveled way in general use 
by the public for many years before the accident, the city 
might be liable if it had negligently permitted the walk 
to become in a dangerous condition. User alone does 
not constitute a public way, and a city is not ordinarily 
liable for an accident occurring on an approach from 
private property into a public street. Goodin v. City of. 
Des Moines, 55 Ia. 67. There is no evidence that the city 
ever asserted jurisdiction or assumed authority over the 
walk on the company’s right of way and depot grounds, 
and consequently no estoppel arises as against the city. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


DUuFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 
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Cyrus E. RUSSELL, APPELLANT, V. ADDIE RUSSELL, AP- 
PELLEE. 


Fitep June 20, 1906. No. 14,354. 


Evidence examined, and held to sustain the decree of the trial court. 


APPEAL from the district court for Jefferson county: 
WILLIAM H. KELLIGAR, JUDGE. Decree modified. 


John C. Hartigan, for appellant. 


John Heasty, contra. 


JACKSON, C. 


The plaintiff appealed from a decree denying him a 
divorce and the custody of minor children, and requiring 
him to pay his wife for her support and the maintenance 
of the children the sum of $20 a month, and to provide 
his family with electric light and fuel. Submitted with the 
main question is an application on the part of defendant 
for the allowance of attorney’s fees in this court, together 
with a showing that the allowance for support made in the 
trial court has only been partially paid. At the time of 
the trial both parties were residents of Jefferson county. 
The decree required the defendant to retain the children 
within the state and afford plaintiff reasonable oppor- 
tunity to visit them on suitable occasions, and from the 

' affidavit of plaintiff it appears that since the rendition of 
the decree the defendant has removed with the children to 
Greeley county, and that fact is urged as a reason why he 
should no longer be required to pay the amount allowed 
for maintenance. 

The evidence fully justifies the conclusion reached by the 
trial court that the plaintiff was not entitled to divorce. 
The parties had not lived together for some months prior 
to the commencement of the divorce proceedings. The 
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plaintiff is and has been employed for a number of years 
as engineer in an electric lighting plant at Fairbury. His 
duties require him to be in attendance at his labors in the 
nighttime. He became suspicious of the fidelity of his wife, 
and proved some indiscretions on her part, which she 
frankly admitted. The evidence, however, fails to show 
anything of a criminal nature. It is easy to understand 
how @ man employed as he was, being required to work 
in the night and sleep in the daytime, and thus de- 
prived of such association with his family as ordi- 
narily falls to the lot of the husband, might more 
readily be induced to misconstrue the acts and asso- 
ciations of the wife than he otherwise would. He 
was receiving a salary of $70 a month, and prior to 
the divorce proceedings he contributed to the support of 
the family $20 a month out of his salary and furnished 
them with electric light and fuel, as he is now required to 
do by the decree of the court. The fact that he was to 
continue providing light for the home was doubtless due to 
the nature of his employment, and, since the defendant 
has removed with the children to Greeley county, the 
decree should be modified so that he no longer be required 
to furnish electric light. It would no doubt be impossible 
for him to do so, nor would it be convenient to attend to 
furnishing fuel. The removal of the family, however, to 
the county of Greeley should not operate to relieve him 
from otherwise performing the decree. Such removal is 
not a violation of the order of the court. 

It is recommended that the decree be modified, and that . 
the plaintiff hereafter be required to pay to the defendant 
the sum of $24 each month, and the sum of $50 as fees 
for counsel representing the defendant in this court. 


DUFFIE and ALBERT, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is modified, and the 
plaintiff is required to hereafter pay to the defendant the 
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sum of $24 each month, and the sum of $50 as fees for 
counsel representing the defendant in this court. 


DECREE MODIFIED. 


JOHN M. MACFARLAND, APPELLEB, V. ALEXANDER A. ALT- 
SCHULER, APPELLANT. 


Firep June 20, 1906. No. 14,384. 


Attorneys: ParTNersHIP: Accounting. In the absence of an express 
agreement to the contrary, any professional service rendered by a 
member of a firm of lawyers should be presumed to be for the 
benefit of the firm. 


APPEAL from the district court for Douglas county: 
ALEXANDER C, Troup, JupeH. Decree modified. 


I. J. Dunn, for appellant. 
Weaver & Giller and John M. Macfariand, contra. 


JACKSON, C. 


This action is for an accounting between former part- 
ners. The principal controversy is over the construction 
of a written agreement entered into by the parties at the 
time the partnership was formed. That part of the agree- 
ment over which this contention arises is in this language: 
“It is agreed between the parties hereto that they form a 
partnership in the practice of law in the city of Omaha, 
and to share and share alike in the profits therefrom. 
That so far as the business of John M. Macfarland is con- 
cerned, said business and all fees due and to become due 
is to be shared alike by the parties hereto, excepting the 
fees due said Macfarland in the Bohin and Cunningham 
cases.” At the time this agreement was entered into Mac- 
farland was of the Douglas county bar and maintained his 
office in the city of Omaha, while Altschuler was of the 
Lancaster county bar and maintained his office in the 
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city of Lincoln. Shortly after signing the memorandum 
of partnership agreement, Altschuler removed to Omaha, 
and the business of the firm was conducted under the name 
of Macfarland & Altschuler. Each member of the firm, at 
the time the partnership was formed, had unfinished busi- 
ness pending in the courts, and the most important question 
is whether, under the terms of the written agreement, the 
appellant should be required to account to the firm for fees 
received by him on account of unfinished business which 
he had on hand at the time the partnership was formed. 
The trial court required him to so account, and in that 
respect the decree is manifestly just. In the absence of an 
agreement to the contrary, any professional service ren- 
dered by a member of a firm of lawyers should be pre 
sumed to be for the benefit of the firm, and such course 
was, without doubt, contemplated by the partners in this 
case. The exception in favor of Macfarland in the Bohlin 
and Cunningham cases strengthens the conclusion reached. 
The account stated by the district judge includes items 
of fees collected for services, a portion of which was ren- 
dered by individual members of the firm, after the disso- 
lution of the partnership, in litigation where the firm 
had been retained prior to dissolution, as well as those 
received by appellant on account of business which he 
had on hand, where a portion of the services had been per- 
formed prior to the partnership agreement, and it is urged 
that these amounts should be diminished by the value of © 
the services performed, both before the partnership and 
after its dissolution. It appears, however, in the decree 
that after the account was stated by the trial judge it was 
announced that the case would be reopened, if desired by 
either party, for the purpose of receiving evidence as to the 
fair and reasonable value of such services; that each party 
disclaimed any desire to offer further evidence, and the 
account was accordingly stated without reference to the 
value of the services involved. In view of this condition 
of the record we do not think either party should now be 
permitted to complain. The account is stated from a mass 
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of testimony covering more than 600 pages of typewritten 
matter, and some of it, at least, from conflicting evidence. 
The important witnesses testified in open court, and the 
trial judge had opportunities for determining their cred- 
ibility not enjoyed by this court. We have examined the 
evidence with care, and think that the conclusions of the 
trial court should be adopted, with the exception of two 
items in the account charged against the appellant. He is 
charged in the statement of account with $1,600 in fees in 
what is called the Bentley-Baker case. The finding is 
based solely upon the testimony of the appellee that appel- 
lant informed him that he had received $1,600 in fees in 
that case. On the other hand, the sworn testimony of 
the appellant, in accounting for cash received in that case, 
discloses that he received, as a matter of fact, only $1,000, 
and our conclusion is that he should be charged in the 
account with the sum of $1,000 only. He is also charged 
with the sum of $31 for services in Nindrich v. Seigel- 
Cooper Co. It appears that all fees received in that case 
were paid out in costs and expenses, and that it is not a 
proper charge. In all other respects the decree has ample 
support in the evidence. The total sum which the decree 
requires the defendant to account for is $1,460.50, while — 
the total of the sums which the plaintiff is required to 
account for is found in the decree to be $1,180.76, includ- 
ing a personal indebtedness of’ the plaintiff to the defend- 
ant amounting to $613.61, secured by chattel mortgage on 
the plaintiff’s library. By the decree the chattel mortgage 
is canceled, and the plaintiff is given judgment for 
$279.74. ; 

We recommend that the decree be modified, by requiring 
the defendant to account for the sum of $1,145 only, and 
that he have a judgment in this court for a remainder of 
$35, and a decree foreclosing the chattel mortgage for 
that amount. 


DUFFIE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is modified, by 
requiring the defendant to account for the sum of $1,145 
only, and that he have judgment in this court for a 
remainder of $35, and a decree foreclosing the chattel 


mortgage for that amount. ‘ 
JUDGMENT ACCORDINGLY. 


GERTRUDE MCDOWELL, APPELLANT, V. JAMES T. MARKEY 
ET AL, APPELLED. 


Fitep June 20, 1906. No. 14,393. 


Mortgages: Foreclosure: Evipence. In an action to foreclose a real 
estate mortgage, the plaintiff is required to allege and prove, as 
against the owner of the equity of redemption, that no proceed- 
ings at law have been had for the recovery of the debt secured by 
the mortgage. 


APPEAL from the district court for Holt county: Wut- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


R. R. Dickson and Charles Battelle, for appellant. 
M. F. Harrington, contra. 


JACKSON, C. 


On December 11, 1902, the plaintiff instituted this 
action in the district court for, Holt county to foreclose 
a real estate mortgage given March 80, 1889, to secure the 
payment of a promissory note payable to the Nebraska 
Mortgage & Investment Company April 1, 1894. The peti- 
tion contains this allegation: “That there has been no 
action at law to collect said bond or interest, neither has 
any been commenced nor has the same been paid.” The 
defendant, James F. Shoemaker, answered, admitting the 
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execution of the note and mortgage, and denying the other 
allegations of the petition. He pleads title to the real 
estate acquired through a judicial sale in a proceeding to 
foreclose a tax lien, and that in the tax foreclosure the 
Nebraska Mortgage & Investment Company was made 
a party defendant and properly served with summons; 
that no assignment of the mortgage had ever been re- 
corded, and that the lien of the mortgage was divested in 
that proceeding. The reply put in issue the allegation of 
proper service on the Nebraska Mortgage & Investment 
Company. The finding in the district court was against 
the plaintiff, who has appealed.. 

It appears that the note secured by the mortgage was 
assigned soon after its execution, and later became the 
property of the plaintiff. No assignment of the mortgage 
was ever recorded in Holt county, and no notice is brought 
home to the plaintiff in the tax foreclosure that any one 
other than the Nebraska Mortgage & Investment Company 
had any interest in the mortgage. The mortgage company 
became insolvent, and its affairs were wound up by a re- 
ceiver appointed in the federal court. It was a Dodge 
county concern, and in the tax foreclosure service was had 
on the receiver in Douglas county, and on the mortgage 
company by leaving a copy at its last place of business 
in Dodge county. The premises where the summons for the 
mortgage company was left were, at the time of the serv- 
ice, occupied by a jeweler, and had not been occupied by 
the mortgage company for some years. There is no pre- 
tence of service on any officer of the company, although 
the president of the company, at the time of the service, 
was a.resident of Dodge county, and it is claimed that 
the service on the mortgage company was void, and there- 
fore that the lien of the mortgage has never been divested. 
We do not think it necessary to determine that question. 
It does appear that proper service was had in the tax 
foreclosure on the owner of the title, and Shoemaker, who 
purchased at the judicial sale, acquired, at any rate, the 
equity of redemption. 
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_ The only evidence offered in support of the allegation 
that no proceedings at law had been had for the recovery of 
the debt secured by the mortgage is found in the testimony 
of the witness Meredith, who testified that the note and 
mortgage came into his possession for collection about the 
20th or 25th of May, 1902, and that no action at law had 
been commenced to collect the note after it came into his 
‘possession. That, it will be observed, was more than eight 
years after the maturity of the note. This evidence does 
not meet the requirements of the statute. 

It is the contention of the appellant that Shoemaker is 
a mere lien-holder, and that as between lien-holders no 
proof was required that no proceedings at law had been 
had for the recovery of the debt, citing our holding in 
Chaffee v. Sehestedt, 4 Neb. (Unof.) 740; but, as we have 
already determined, Shoemaker, on any theory of the case, 
was the owner of the equity of redemption, and, having 
denied the allegation of the petition that no proceedings 
had been had for the recovery of the debt, it was incum- 
bent on the plaintiff to make proof of that fact as against 
him. Pratt v. Galloway, 1 Neb. (Unof.) 168, 172. 

The decree of the district court was right, and we 
recommend that it be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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FarMers & MERCHANTS IRRIGATION COMPANY, APPELLER, 
v. UnireD STATES FIDELITY & GUARANTY COMPANY, 
APPELLANT, 

Fitep Juxe 20, 1906. No. 14,407. 

Principal and Surety: Boxps: EstorpreL. Where a bonding company, 
with knowledge of an informality in the execution of a bond by 
its agent, receives and retains the premium paid for the bond, 
it is estopped in an action on the bond from urging such in- 
formality as a defense. 


APPEAL from the district court for Dawson county: 
Bruno O. HOSTETLER, JUDGE. Affirmed. 


George C. Gillan, for appellant. 
E. A. Cook, contra. 


JACKSON, C. 


The appellant is a bonding company. It gave power of 
attorney authorizing Charles F. Horner, together with 
George C. Gillan, both of Dawson county, to execute and 
deliver bonds required in judicial proceedings. On 
October 5, 1903, the appellee recovered judgment before 
the county judge of Dawson county against Andrew 
Anderson, and, for the purpose of prosecuting an appeal to 
the district court, Anderson and his attorney applied at 
Mr. Horner’s office for an appeal bond. Horner was absent, 
but his clerk, after taking a property statement from An- 
derson and receiving. payment of the premium, prepared 
and delivered to Anderson’s attorney a bond in due form, 
signed: “United States Fidelity & Guaranty Co., By 
Chas. F. Horner, S., Attorney in Fact.” There is a con- 
flict in the evidence as to the fact of delivery; Horner’s 
clerk testified to having told Anderson’s attorney that it 
would be necessary to secure the signature of Mr. Gillan 
to make the bond effective, while the attorney asserts with 
equal force that no such statement was made. His tes- 
timony has some support in the fact that no blank space 
appeared on the bond for Gillan’s signature. The bond 
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was presented to the county judge, and by him approved 
October 10, 1903, and Anderson was thereby enabled to, 
and did, prosecute his appeal, which on March 13, 1904, 
was dismissed, and the fact of dismissal certified to the 
county court, where execution was issued and returned, 
“No property found.” From a judgment on the bond, the 
surety company appeals. 

It interposed the defense that the power of attorney 
authorized the execution of bonds only by the joint act of 
Horner and Gillan, neither of whom, it is alleged, signed 
the bond in suit. It was disclosed in evidence that the 
bond, while appearing on its face to have been executed on 
behalf of the company by Horner as attorney, was in fact 
signed in his name by the clerk. Mr. Anderson’s attorney, 
who was a witness on behalf of the appellee, testified to a 
previous conversation with Mr. Horner relative to procur- 
ing bonds in judicial proceedings; he was told by Mr. Hor- 
ner that his clerk had authority to execute the bonds. 
This statement is not denied, and in view of the attitude 
of the appellant we do not think it important. Mr. Hor- 
ner was informed of the execution and delivery of the bond 
on the next day after the delivery. His testimony in that 
respect is: “Q. When Mrs. Shanklin told you about the 
execution of the bond, did you report its execution to the - 
company? <A. I did. Q. When? A. Immediately or 
nearly so, within a very short time. Q. Did you report to 
them how the bond was executed, how it had been signed, 
or did you send them a copy of the bond? A. I sent them 
the application, and they then asked for a copy of the 
bond. Q. Did you furnish them a copy of the bond? A. I 
did. Q. Did you receive any communication from the 
company? A. I did. Q. Is it not true that the company 
complained that you had not taken security enough for this 
bond? Wasn’t that the complaint that the company made? 
A. That is true. Q. Is it not true that the company did 
not make any other complaint, except that you didn’t take 
security enough? A. That is also true. Q. You say you 
tendered back to Mr. Rhea the money. When did you do 

13 
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that? A. Well, it was a long time after this bond was 
executed, I really cannot say when. Q. By a long time, 
what do you mean? Several weeks? A. Yes, sir; it was 
more than several weeks. Q. Several months? A. I think 
so; yes, sir. Q. Did you go to the county judge and say 
to him that the bond had not been properly executed? A. 
I did not. Q. Never spoke to him about it? A. I think 
I did, but it was after the bond was approved. Q. How 
long after? A. It was some time after. Q. What do you 
mean by some time? A. Well, it was months after. 
Q. When you learned of the execution of this bond, did you 
go to the plaintiff in this case, or to myself as its attorney, 
or any of its agents, and inform them that the appeal bond 
had not been properly executed? A. I did not, unless Mr. 
Rhea was one of the parties named.” 

The record discloses that Rhea was attorney for Ander- 
son in the proceedings where the bond was obtained, and 
therefore did not represent the appellee. 

Concerning the complaint about the bond, Mr. Rhea 
testified that there was a complaint made some time after 
the bond had been approved, that the company was not 
satisfied that it was secure, and requested him to have 
Anderson come in and give a chattel mortgage; that no 
one on behalf of the bond company ever tendered the 
premium back to him. It appears then that, with a full 
knowledge of all the facts, the bond company retained the 
premium, and made no complaint of any informality in 
the execution of the bond, and it should now be estopped 
from insisting on any such informality as a defense. It 
enabled Anderson to prosecute his appeal, the county 
judge, in good faith, approved the bond, and the appellee, 
relying upon the sufficiency of the bond, refrained from 
any attempt to enforce its judgment until after the dis- 
missal of the appeal. 

It is clear that the judgment of the district court is 
right, and we recommend that it be affirmed. 


DUFFIE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOSEPH STEGER, APPELLEE, V. JOSEPH KOSCH, APPELLANT.* 
Firep June 20, 1906. No. 14,414. 


L. Statute of Frauds: Sars or LAanD: PossEession. Continued possession 
by a tenant is not such a part performance of a verbal contract 
for the purchase of land as to take the case out of the statute 
of frauds. Possession, to have such an effect, must be clearly 
shown to refer to and result from the contract of purchase, and 
not the lease. Lewis v. North, 62 Neb. 552. 


2. Evidence examined, and held not to support the decree of the trial 
court. 


APPEAL from the district court for Butler county: BEN- 
JAMIN F, Goon, JupDcE. Reversed and dismissed. 


L. 8. Hastings and C. #. Aldrich, for appellant. 
A, M. Walling and W. M. Cain, contra. 


JACKSON, C.. 


The plaintiff had a decree in the district court for the 
specific performance of an oral contract for the sale of 
real estate. The allegations of the petition relied upon to 
relieve the contract from the statute of frauds are, in sub- 
stance, that the plaintiff entered into the possession of the 
lands with his family, and made valuable improvements 
thereon and paid a part of the purchase money. From the 
evidence it appears that the plaintiff was at one time 
the owner of the premises, which were heavily incumbered 
by mortgage. Being unable to meet the mortgage indebt- 
edness, he sold the land to one Klosterman, but remained 
in possession aS Klosterman’s tenant, and was so possessed 

bg Rehearing allowed. See opinion, p. 150, post. 
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when Klosterman sold the land to the defendant in Febru- 
ary, 1899. The lease with Klosterman entitled the plaintiff 
to remain in possession as tenant during that year. He was 
paying an annual rental of $640. By the contract of pur- 
chase from Klosterman, the defendant succeeded to the 
landlord’s right and became entitled to collect the rent for 
the year 1899. 

After the purchase of the premises by the defendant, 
plaintiff remained in possession, and has paid as rent each 
year to the defendant the sum of $640 until 1904, with the 
exception of a single year, when, owing to a partial failure 
of crops, the defendant waived the payment of $200 on the 
rental account. The defendant demanded an additional 25 
cents an acre rental for the year 1904, and notified the 
plaintiff that he would demand a further increase for the 
year 1905. The rent for the year 1904 is unpaid. The 
piaintiff is still in possession of the premises, and on his 
behalf the testimony tends to prove that on the 4th day of 
November, 1899, the plaintiff and his wife were requested 
by Klosterman to go to the office of Hastings & Hall, in 
David City, and execute a quitclaim deed to the land in 
dispute, for the purpose of perfecting his title, which it 
was thought was defective because of a decree of the 
district court for Butler county, rendered after the orig- 
inal conveyance from the plaintiff and his wife to Kloster- 
man, subjecting the land to certain of the plaintiff’s debts; 
that Klosterman, the defendant, the plaintiff and his wife 
met at the office of Hastings & Hall, where the quitclaim 
deed was prepared; that plaintiff’s wife objected to sign- 
ing the deed unless the defendant would sign a contract 
agreeing to reconvey the land to the plaintiff when the 
plaintiff might be able to pay for it; that the defendant 
said no such contract was necessary, that he would re- 
convey the land to plaintiff at any time within five, ten or 
fifteen years upon payment to him by the plaintiff of what 
he had in the land; that he wanted his money and not the 
land; that the quitclaim deed was thereupon signed and 
delivered. On behalf of the defendant there is evidence 
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tending to prove that in April, 1899, the plaintiff and 
defendant had a conversation in which the plaintiff ex- 
pressed a desire to purchase the land; that the defendant 
told him he might purchase the land at any time within 
five years from that date for what the land was worth; 
that he so informed the plaintiff’s wife when the quitclaim 
deed was executed, and that no other or different agree 
ment was ever made. The defendant’s first wife was a 
sister of the plaintiff, and for many years they had enjoyed 
friendly and confidential relations. The defendant has 
appealed from the decree, and contends that the decree is 
not supported by the law and the facts. 

This contention seems to be well taken. There is no 
explanation in the evidence of the plaintiff’s possession of 
the premises other than his possession as a tenant, and, 
having been in possession as a tenant at the time when the 
plaintiff alleges the contract of purchase was made, the 
presumption is that he continued in possession as a tenant. 
Bigler v. Baker, 40 Neb. 325. Continued possession by a 
tenant is not such a part performance of a verbal contract 
for the purchase of land as to take the case out of the 
statute of frauds. Possession, to have such an effect, must 
be clearly shown to refer to and result from the contract, 
and not the lease. Bigler v. Baker, supra; Lewis v. North, 
62 Neb. 552. There is a failure to prove any payments 
on account of the contract of purchase. The only pay- 
ments made by the plaintiff were for rent, and the trial 
court in effect so found. The defendant paid $8,106.25 
for the land, and it is admitted that he subsequently paid 
taxes amounting to $334.83, besides paying for some im- 
provements and repairs. The decree provides for a con- 
veyance upon the payment of $8,156.25 purchase money, 
$640 rent for the year 1904, and certain items of personal 
indebtedness not in any manner involved in the transac- 
tions concerning the land. It was proved at the trial, with- 
out controversy, that the land at that time was worth 
$16,000. The plaintiff testified that each year after the al- 
leged contract of purchase he planted trees on the farm; 
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as affecting his claim of right, however, it is significant 
that he did the same thing each year while he was the ten- 
ant of Klosterman. He repaired fences and made certain 
other improvements, including a corncrib of about the 
value of $250. The defendant testified that he was re- 
quested to build the corncrib, but declined to do so; that 
he gave the plaintiff permission to build the crib, with the 
understanding that he might move it at the termination 
of his lease or that he would buy it, as the plaintiff might 
desire. 

Construing the evidence in the ight most favorable to 
the plaintiff, if falls short of proving any performance of 
the contract on his part such as the law requires to take 
an oral contract for the sale of lands out of the statute of 
frauds, and we recommend that the decree of the district 
court be reversed and the cause dismissed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause dismissed. 


REVERSED. 


The following opinion on rehearing was filed February 
21, 1907. Judgment of reversal and dismissal adhered to: 


DUFFIE, C. 


The former opinion by Mr. Commissioner JACKSON is 
reported, ante, p. 147. On motion for rehearing, filed by 
the appellee, we recommended a reargument of the case, 
fearing that an injustice might have been done. On the 
reargument, it is strongly insisted that our former opin- 
ion overlooked the nature of the consideration for the 
promise on the part of Kosch, which is the basis of the 
action. It is said: “It is undisputed that plaintiff was 
in possession under Klosterman asserting an equity in 
the property in question by virtue of an option to pur 
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chase from the latter. That claim was recognized by 
Klosterman, who, in a suit by a creditor of the plaintifi, 
testified that he was under contract to reconvey to plain- 
tiff upon payment of what he had in the land. Shortly 
thereafter Klosterman contracted to sell and convey to 
the defendant, Kosch, who undertook to purchase for the 
use and benefit of the plaintiff, his brother-in-law. Klos- 
terman was, however, unwilling to convey, and Kosch 
unwilling to purchase, without the relinquishment of the 
plaintiff’s claim. The parties accordingly met at the office 
of Hastings & Hall, where plaintiff and wife, after much 
urging and hesitation, quitclaimed their interest to Klos- 
terman upon the express promise of the defendant, Kosch, 
to convey to plaintiff within the period of five or ten 
years upon the payment of $8,000, the price of the convey- 
ance to him.” If this claim is supported by the evi- 
dence, if Steger actually had a contract with Klosterman 
for the purchase of this land which a court of equity 
would recognize and enforce, and he surrendered his right 
therein and quitclaimed his interest to Kosch, the con- 
sideration being Kosch’s agreement to reconvey upon the 
payment of $8,000, then we were in ersor in our former 
opinion, and the decree of the district court should be 
affirmed. : 
This necessitates an examination to some extent of a 
voluminous record, and the writer has gone through the 
bill of exceptions with great care in order to ascertain 
what the facts are relating to the evidence attending the 
conveyance made by quitclaim deed from Steger and wife 
to Kosch. Originally, Steger entered into possession of 
this land by purchase from Klosterman. He defaulted 
in payments to be made, and thereupon Klosterman took 
a reconveyance from him. While the evidence is not 
entirely clear upon the point, it appears that after this. 
reconveyance Steger made some claim that Klosterman 
had obtained it by fraud, by misrepresenting the paper 
which Steger and his wife signed and acknowledged, and 
that thereupon Klosterman agreed to reconvey at any 
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time when payment of the full amount of the original pur- 
chase money agreed upon between them was made, with 
interest. The testimony bearing most closely upon this 
point grew out of the fact that a judgment creditor of 
Steger commenced an action to set aside the deed made 
by Steger to Klosterman, alleging that it was fraudulent 
and for the purpose of defeating his claim. One of the 
witnesses, on the trial of the case at bar, testified to the 
effect that Klosterman, on the trial of the creditor’s suit, 
testified that he was under contract to reconvey the 
premises to Steger. On the other hand, witnesses testified 
that Steger, on that trial, testified that his reconveyance 
of the land to Klosterman was made in good faith because 
he was unabie to pay for the land, and that Klosterman 
had refunded to him some of the money which he had paid 
on the purchase in full settlement of all equity which he 
had in the land; that the conveyance was an absolute one, 
and that he remained on the premises as tenant of Kloster- 
man. There is evidence tending to show that Klosterman 
surrendered to Steger all evidence of indebtedness given 
by Steger for the purchase price. What evidence might 
have been produced on this question, had Steger brought 
an action against Klosterman alleging that his reconvey- 
ance was obtained by fraud and that Klosterman had 
agreed to reconvey, we cannot say; but certainly, from 
the evidence relating to the transaction between these 
parties contained in the record of this trial, no court 
would be justified in finding that any such contract ex- 
isted between the parties as would justify a decree for a 
specific performance. 

In the creditors’ suit the court, instead of declaring the 
conveyance void as to the plaintiff’s judgment and the 
judgment a first lien upon the land, entered a decree set- 
ting aside the conveyance from Steger to Klosterman, 
and ordering a sale of the premises if the amount of the 
judgment creditor’s claim was not paid within a time 
limited by the decree. After this decree was entered Kosch 
commenced negotiating with Klosterman for the purchase 
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of the land, and the agreement of purchase was finally con- 
cluded. Counsel for Kosch, with commendable caution, 
in view of the character of the decree entered in the cred- 
itor’s suit, advised Kosch that to make his title entirely 
clear it would be advisable to take a quitclaim deed from 
Steger and wife, and, as we gather from the evidence, 
it was in view of the terms of this decree, and not because 
the parties supposed that Steger had any actual interest in. 
the land, that the quitclaim deed from Steger to Kosch 
was executed, and for which Kosch paid $8,000 which 
appears to have been the actual value of the land. 

An examination of the plaintiff’s petition in this case 
discloses that no claim was made that Steger was in pos-. 
session of the land under any contract of sale between him- 
self and Klosterman, and that the quitclaim deed was 
made to convey any interest vested in him by such a con- 
tract. No claim of that kind was made in the original 
brief filed by the appellee, and upon the oral argument, 
when the case was first submitted, Mr. Commissioner 
JACKSON interrogated counsel for appellee as to whether, 
at the time of making this quitclaim deed, Steger was 
claiming any interest in the land derived from Klosterman, 
or any. other party, and such a claim was distinctly dis- 
avowed. We cannot ayoid the conclusion, from an ex- 
amination of the petition, which is entirely silent as to 
any claim of this character, as is also the original brief 
filed on behalf of appellee, that the claim is now made, 
based on evidence that, incidentally, crept into the record 
on the trial of the case, but which was not directed to any 
issue of that character raised by the pleadings. The action 
was not founded on any such theory. The written opinion 
of the trial court does not touch upon the question. It 
was not advanced upon the trial, either in the district 
court or on the first submission of the case in this court, 
and a careful examination of the whole record convinces 
us that the plaintiff’s claim to specific performance was 
based solely upon the alleged naked oral promise of Kosch 
to convey this land to the plaintiff upon-the payment of 
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$25 an acre. ‘That such oral promise cannot be enforced, 
even if established by uncontroverted proof, is sufficiently 
shown in the original opinion. 

We recommend that the opinion first filed in this case be 
adhered to. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
_ opinion, the opinion first filed in this case is adhered to. 


REVERSED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


AT 


_ SEPTEMBER TERM, 1906. 


STATH, EX REL. SPENCER LENS COMPANY, RELATOR, V. EDWIN 
M. SEARLE, JR., AUDITOR, RESPONDENT. 


Fiiep SEPTEMBER 21, 1906. No. 14,872. 


\ 


ORIGINAL application for a writ of mandamus to com- 
pel respondent, as auditor of public accounts, to draw a 
warrant in payment of an allowed claim in favor of 
relator. Respondent demurred. Demurrer overruled and 
writ allowed. 


Clark & Allen and Roscoe Pound, for relator. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


Per CURIAM. Demurrer overruled. Writ allowed. 
Opinion to be filed later. : 


The following opinion was filed November 10, 1906: 


Colleges and Universities: Exrprenpirures. The money donated by the 
“ United States to the university of Nebraska by an act of congress 
approved March 2, 1887, and acts supplemental thereto, known as 
the “Experimental Station” fund, may be expended by the board 
of regents for the purposes expressed by the donation, without 
other or more specific legislative appropriation than that implied 
by section 2, art. VIII of the constitution, and contained in sec- 

tion 19, ch. 87, Comp. St. 1905. 


(156) 
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BARNES, J. 


This is an application for a writ of mandamus to compel 
the respondent, the auditor of public accounts, to draw 
a warrant in payment of an item of indebtedness 
due from a certain fund donated to the university 
of Nebraska by the United States. The fund. in question 
was created by an act of congress, known as the “Adams” 
bill, which is supplemental to a bill passed and approved 
March 2, 1887, by which the university of Nebraska re- 
ceives from the treasury of the United States $15,000 
annually for the purpose of carrying on experimental work 
in agriculture. The board of regents allowed the account 
and charged it against said fund. The auditor approved 
of the same, but declined to issue a warrant for its pay- 
ment on the sole ground that the legislature had not 
specifically appropriated the fund in question for that 
purpose. So, the only question involved in this suit is 
whether the money received from the United States under 
the act of congress above mentioned can be expended by 
the university without a specific appropriation. The 
original bill, to which the Adams bill is supplemental, 
provides: “The sum of fifteen thousand dollars per 
annum is hereby appropriated to each state, to be specially 
provided for by congress in the appropriations from year 
to year, * * * out of any money in the treasury 
proceeding from the sales of public lands, to be paid in 
equal quarterly payments, * * * to the treasurer or 
other officer duly appointed by the governing boards of said 
colleges to receive the same.” 24 U.S. Statutes at Large, 
p. 441, ch. 314. And the Adams bill contained the follow- 
ing directions: “The sums hereby appropriated to the states 
and territories for the further endowment and support of 
agricultural experiment stations shall be annually paid in 
equal quarterly payments on the first day of January, 
April, July, and October of each year by the secretary of the 
treasury, upon the warrant of the secretary of agriculture, 
out of the treasury of the United States, to the treasurer 
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or other officer duly appointed by the governing boards 
of said experiment stations to receive the same, and such 
officers shall be required to report to the secretary of agri- 
culture on or before the first day of September of each year 
a detailed statement of the amount so received and of its 
disbursement, on schedules prescribed by the secretary of 
agriculture.” 34 U.S. Statutes at Large, p. 68, ch. 951. 
Chapter 87, Comp. St., provides for the establishment of 
the university of Nebraska, and declares that the general 
government thereof shall be vested in the board of regents. 
By section 4 of said chapter it is provided: “The board of 
regents shall have full power to appoint their own pre- 
siding officer and secretary. And they shall constitute a 
body corporate to be known as ‘the regents of the univer- 
sity of Nebraska, and as such may sue and be sued, and 
may make and use a common seal, and alter the same at 
pleasure. They may acquire real and personal property 
for the use of the university, and may dispose of the same 
whenever the university can be advantaged thereby.” It is 
fuxther provided by section 2, art. VIII of the constitution: 
“All lands, money, or other property granted, or be- 
queathed or in any manner conveyed to this state for 
educational purposes, shall be used and expended in 
accordance with the terms of such grant, bequest, or con- 
veyance.” So, it seems clear that the board of regents 
not only has the power to accept the fund in question, 
but it is also its duty to do so and to expend it forthe 
purposes declared by the acts of congress above mentioned. 

It was stated on the hearing that from 1887 to 1899 
the treasurer of the United States paid the money directly 
to the board of regents, who expended it without deposit- 
ing it in the state treasury. During the year 1899, how- 
ever, the state treasurer was made custodian of the univer- 
sity funds, and since that time the fund in question has 
been paid by the secretary of the United States treasury 
to the treasurer of this state in compliance with a resolu- 
tion of the board of regents. It is contended by the 
- respondent that, the fund having been paid to the state 
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treasurer, it cannot be expended by the board without a 
specific appropriation thereof by the legislature, and to 
sustain that contention our attention is directed to Regents 
v. McConnell, 5 Neb. 423; State v. Liedtke, 9 Neb. 468; 
State v. Babcock, 17 Neb. 610; State v. Moore, 46 Neb. 
373. From an examination of those cases we find that in 
each of them the fund in question was money paid into 
the state treasury as taxes, and therefore it belonged to the 
state until specifically appropriated by the legislature to 
the use of the university, while in the case at bar the fund 
never belonged to the state. It was donated by the United 
States to the experiment station of the university for a 
specific purpose, and was paid to the state treasurer as 
the agent of the board of regents and custodian of the 
funds of the university. It never was, and is not now, any 
part of the funds of the state. The legislature of 1899, 
recognizing this fact, and presumably intending to put 
the whole matter at rest, passed a general law in which, 
after classifying the other funds of the university, it was 
provided as follows: “The agricultural experiment station 
fund shall consist of all moneys which may come into the 
possession of the state treasurer on and after July 1, 1899, 
accruing under an act of congress approved March 2, 1887, 
entitled ‘An act to establish agricultural experiment sta- 
tions in connection with the colleges established in the 
several states under the provisions of an act approved July 
2, 1862, and the acts supplemental thercto’ ; also all moneys 
which may hereafter be received by virtue of any act of 
congress supplemental to said agricultural experiment 
station act and for the same purposes. The said experi- 
ment station fund is hereby appropriated to be applied ex- 
clusively to the uses and objects designated by the said 
act or acts of congress relating thereto, and the same shall 
at all times be subject to the orders of the board of regents 
for expenditure for said uses only.” Section 19, ch. 87, 
Comp. St. 1905. In view of the nature of the fund in 
question, of section 2, art. VIII of the constitution, and 
the acts of the legislature above quoted, it seems clear that 
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in general terms the expenditure of said fund by the 
board of regents is clearly authorized, and no other or 
more specific appropriation is neccessary. 

For the foregoing reasons, the demurrer to the relator’s 
petition is overruled, and as the respondent has elected 
to stand on his demurrer the writ of mandamus is awarded 
in accordance with the prayer of the petition. 


JUDGMENT ACCORDINGLY. 


RoBERT BIcCE V. STATE OF NEBRASKA. 


FILep SEPTEMBER 21, 1906. No. 14,603. 


2 


Assault: Evinence. To sustain a conviction for assault with intent to 
inflict great bodily injury, as defined by section 176 of the crim- 
inal code, the evidence must show an attempt to inflict an injury 
of a greater and more serious character than an ordinary battery. 


Error to the district court for Boyd county: JAMES 
J. HARRINGTON, JUDGE. Reversed. 


M. F. Harrington, for plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


BARNES, J. 


Robert Bice was convicted in the court below of an 
assault upon one James Adkins with intent to inflict great 
bodily injury, and was sentenced to a term of imprison- 
ment in the state penitentiary. He has brought the record 
to this court for review, and will hereafter be called the 
defendant. 

It is first urged that the verdict is not sustained by 
sufficient evidence. The information on which he was 
tried charged a violation of section 17b of the criminal 
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code, and we have held in several cases that the words 
“great bodily injury,” as employed in that section, imply 
an injury of a greater and more serious character than an 
ordinary battery. Jlurphey v. State, 43 Neb. 84; Likens 
v. State, 63 Neb. 249. 

A careful consideration of the entire testimony con- 
tained in the bill of exceptions satisfies us that the offense 
of which the defendant was convicted was not established 
on the trial beyond a reasonable doubt. It appears that 
the defendant and the prosecuting witness were in. the 
village of Spencer, in Boyd county, Nebraska, on the 1st 
day of August, 1905, and happened to meet on the street, 
in {front of asaloon conducted by one Joseph Corab. Both 
had been drinking, but the defendant was the more intox- 
icated. When he saw Adkins he said, in substance: “Here 
is a man who has been shunning me for a couple of months, — 
and I am going to lick him right here.” Some further 
talk ensued, in which the defendant threatened to lick the 
prosecuting witness, who at first was not disposed to fight. 
Seeing, however, that the defendant was deterinined to 
lick him, as he called it, he told him to pick his ground. 
The defendant threw off his vest, and struck at Adkins, 
but missed him, and thereupon clinched him, thus attempt- 
ing to throw him to the ground. He failed in his attempt, 
for when the parties clinched it was found that Adkins 
was the better man. To use his own words: “I picked 
Bob up, and threw him down on the sidewalk, and choked 
him.” He also said he thought at that time the defendant 
was trying to get his revolver out, and that he threatened 
to shoot. About that time parties interfered and took 
Adkins off from the defendant. As soon as they released 
him, however, he went back and turned the defendant over, 
and, as he says, “attempted to take the gun away from 
him.” Up to this time the defendant had not drawn his 
revolver. The bystanders again seized the prosecuting 
witness and pulled him away from the defendant, who 
thereupon arose to his feet, and tried to draw his revolver. 
As soon as he had it in sight, a man by the name of Shan- 
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non grabbed it, took it away from him and delivered it to 
one Doctor Snyder. There were several parties hold of 
Adkins at the time, and after the defendant’s revolver was 
taken away, he slipped around, and struck Adkins in the 
face with his fist. He thereupon turned away and went 
down the street, where he met the marshal, who arrested 
him for being drunk and disorderly. 

There is no evidence in the record which shows or tends 
to show there had been any ill feeling between Adkins and 
the defendant previous to this time; and the testimony 
shows, without dispute, that no difficulty had theretofore 
occurred between them. It is reasonably clear, also, that 
neither the prosecuting witness nor the defendant knew 
that the other was in town until they met in front of 
Corab’s saloon. It further appears that since the affray 
the parties have been on speaking terms, and, to use 
Adkins’ own words, on one occasion at least, “drank out 
of the same bottle.” There is no evidence tending to show 
that the defendant armed himself with a revolver for the 
purpose of assaulting Adkins at or before the time the 
difficulty occurred. On the contrary, the defendant’s son, 
who came to town with him, testified that they brought 
the revolver to town in order to get some cartridges that 
would fit it, as they did not know its caliber. It would 
also seem from the testimony that if the defendant had not 
been drinking he would have had no difficulty with Adkins. 
That Adkins thought nothing of the matter is clear, be 
cause he made no complaint against the defendant, and 
only appeared and testified against him in obedience to a 
subpcena served on him for that purpose. 

In the case of Likens v. State, supra, the assault was 
there made with a butcher knife. The prosecuting wit- 
ness was slightly wounded, but the court held that the 
evidence was not sufficient to justify a conviction for 
assault with intent to inflict great bodily injury. 

In the case of Smith v. State, 58 Neb. 531, the evidence 
tended to show that the accused saw the prosecuting wit- 
ness driving some of his stock. He thereupon went home, 
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unhitched his team, hitched one of his horses to a road 
cart, in which he had placed a shotgun, jumped into the. 
cart, and drove along the road after the parties who had 
the stock, until he overtook them, when he alighted from 
the cart, took therefrom the shotgun, and accosted Jenkins, 
who was along the highway behind the stock. The accused 
called Jenkins vile names, and demanded that the stock be 
released. He punched Jenkins on the legs and in the sides 
with the barrel of the gun. Jenkins took hold of the 
gun, and the accused struck him a number of times on the 
head and in the face. The court said: “The record before 
us discloses an aggravated assault and battery by him, 
but not an assault to do great bodily injury; hence the 
sentence must be reversed and the cause remanded.” 

The case of People v. Lennon, 71 Mich. 298, is an in- 
structive one. In that case the court said: 

“We find no evidence in the case warranting a convic- 
tion of the respondent of any greater offense than assault 
and battery. * * * MRyerse was not hit by a bullet, 
and there is no testimony showing that respondent 
meant to shoot him. Ryerse was not hurt, to speak of, 
and was more to blame than defendant. * * * There 
was testimony tending to show that there had been trouble 
for some time between the Ryerse family and Lennon. Len- 
non claimed that for a long time he had been the subject 
of many indignities and outrages on the part of Ryerse and 
his father, and others who were in league with them. 
* * * We therefore, on the morning of July 5, stopped 
Ryerse as he was passing his house, and expostulated with 
him; asked him, ‘How long are you going to torment me 
in this way?’ Ryerse gave him an insulting answer, which 
led to blows. Ryerse claims Lennon struck first, and 
the respondent swears that Ryerse assaulted him, backing 
him towards his gate, and ‘punching’ him in the face. Len- 
non testifies that he was sickly, and scared; that he con- 
sidered his life in danger, as he was so weak that he felt 
that one good blow, ‘the least thing in the world, would lay 
me out; it would knock me dead.’ He claims he fired his 
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pistol the first time to scare Ryerse, but, as Ryerse kept 
on afterwards following him up and striking him, he 
struck Ryerse on the ear with the revolver, and it went off 
the second time accidentally. Whether Ryerse first as- 
saulted Lennon or Lennon first struck Ryerse on this 
morning of July 5, is immaterial. At the best, Lennon 
was only guilty of assault and battery.” 
In the case at bar the evidence is insufficient to show, 
, beyond a reasonable doubt, that when the defendant 
assaulted Adkins he had the intention to inflict upon him 
great bodily harm within the meaning of the statutes. 
It is true that he drew his revolver during the affray, and 
when he was getting the worst of the encounter, but before 
he could use it so as to endanger the life of Adkins it was 
wrested from him. So if he had formed, at that instant, 
an intent to inflict great bodily harm upon Adkins he 
neither had the means nor the present ability to carry out 
his intent. To our minds, the case made is one of ordinary 
assault and battery; and, being of opinion that the evi- 
dence does not sustain the verdict, it is unnecessary to con- 
sider any of the other errors assigned. 
The judgment of the district court is reversed and the 
cause is remanded for a new trial. 
REVERSED. 


DANIEL MARTLEY ET AL., APPELLANTS, V. WILLIAM MART- 
LEY ET AL., APPELLEES. 


Fitep SEPTEMBER 21, 1906. No. 14,362, 


Wills: Construction. When there fs an irreconcilable repugnancy be- 
tween the clauses of a will, the later will prevail over the earlier. 
Such a repugnancy will not be raised by construction, but the 
instrument will, if possible, be so interpreted ag to give effect 
to all its provisions. 


APPEAL from the district court for Dodge county: 
JAMES G. REEDER, JUDGE. Reversed with directions. 
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George L. Loomis, for appellants. 
F. W. Button, contra. 


AMES, C. 


In 1882 William Martley died in Dodge county, in this 
state, the owner of a tract of land situate in that county, 
and leaving a will, afterwards duly admitted to probate, 
of which the following is a copy of so much as pertains to 
this litigation: “The property of which I am possessor, 
I bequeath in the following manner, to wit: I do give to 
my beloved wife, Catherine Martley, the one hundred and 
twenty acres which she shall possess during her life, and 
at her death shall revert to the children of whom we are 
father and mother, and in case she marries will only be 
entitled to her proper share, thus giving the children the 
sole control of their share. The personal property to be 
kept for the children except when it is necessary to be sold 
to pay expenses. I do hereby order that no part of my 
property, real estate or personal shall be given to my son, 
William, except one dollar which I do freely give him. 
The real estate is to be divided among the boys, William 
excepted.” On the final settlement of the estate in 1883, 
the county judge entered an order adjudging the fee of the 
land to be, in equal parts, in four sons of the deceased, not 
including William, who was and is admitted to have been 
expressly excluded by the terms of the instrument. Sev- 
eral daughters of the testator and his wife Catherine also 
survived him, and the foregoing construction of the will 
by the county court seems to have been acquiesced in by 
all parties until shortly before the beginning of this suit, 
but the life tenant continued to occupy the premises, so 
that the sons named in the order have not entered into 
possession. In 19038 this action was begun by the four sons 
to quiet title in the fee of the land in themselves as 
against all the other heirs at law of the testator, who, it is 
alleged, are claiming ownership in the same as devisees 
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under the will. The defendants, except William, who 
made default, answered by way of cross-bill, asserting such 
ownership. There was a reply which raised no essential 
issue, and there being no dispute of fact the cause was 

. Submitted to the court upon the pleadings, the object being 
to obtain a construction of the will. The district court 
adjudged that all the children of the testator who survived 
him, except William, acquired equal interests in the land 
as devisees. 

The sole question is whether there is an irreconcilable 
repugnancy between the first and the last of the above 
quoted clauses of the will, it not being disputed or doubted 
that, if there is such, the last will prevail. Griffin v. 
Pringle, 56 Ala. 486; Parks v. Kimes, 100 Ind. 148; 
Jordan v. Woodin, 93 Ia. 453; Covert v. Sebern, 73 Ta. 
564; Davis v. Boggs, 20 Ohio St. 550. To our minds, the 
question is one of such extreme doubt and obscurity that 
we are unable to solve it satisfactorily. It is a cardinal 
rule that repugnancy is not to be raised by construction, 
but the argument of counsel for defendants and appellees 
that there are no words of gift or devise in the last clause, 
but that such are to be found in the first clause only, 
by the terms of which, if it stood alone, the estate would 
have devolved in equal shares upon all the children, and 
that effect may be given to the last clause by supposing it 
to have been intended solely to emphasize the preceding 
exception of William, does not strike us convincingly. 
Technical words are not always of controlling force in the 
construction of a will, and there appears to us to have been 
no occasion for emphasizing the preceding sentence, which 
is free from ambiguity or the possibility of misinterpreta- 
tion, and by which William is expressly excluded from all 
participation in the estate of the testator, except the nom- 
inal sum of $1. Is it not at least equally or, rather, more 
probable that by the last clause the testator intended to - 
except his daughters as well as William from participation 
in the land which was the family homestead? To confine 
the last clause to the mere office of emphasis is to give it 
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no legal meaning at all, and to assign it to no obvious pur- 
pose or intent of the testator; but to suppose it to have 
been intended to express an exception, is at once to raise it 
to dignity and importance and to satisfy another elemen- 
tary rule of testamentary construction, to wit, that every 
provision of the will shall, if possible, be given effect. On 
the whole, this view more nearly satisfies our minds than 
does that adopted by the learned trial judge, and we there- 
fore recommend that the judgment of the district court be 
reversed and the cause remanded, with instructions to 
enter a decree in accordance with the prayer of the peti- 
tion. : 


OLDHAM and EPPerson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to enter a decree in accordance with the prayer of 
the petition. 

JUDGMENT ACCORDINGLY. 


RICHARD CLEVE, APPELLER, V. CHICAGO, BURLINGTON & 
QUINCY RAILWAY COMPANY, APPELLANT. 


FILep SEPTEMBER 21, 1906. No. 14,408, 


1, Carriers: Live Srock: BuRDEN or Proor. In an action to recover 
damages from a carrier for injury sustained by live stock in 
transit, which are accompanied by the owner or his agents, the 
burden ts on the owner to show that the loss complained of was 
occasioned by the carrier’s negligence. 


: DELAY IN SHIPMENT: EVIDENCE, In order to recover dam- 
ages for an alleged delay in the shipment of live stock, it is 
necessary to introduce some competent evidence tending to show 
the length of time ordinarily required to transport the shipment 
from the place where received to the point of delivery, and that, 
@ longer time was actually consumed than was necessary for that 
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purpose. Johnston v. Chicago, B. & Q. R. Co., 70 Neb. 364, fol- 
lowed and approved. 


3. Evidence examined, and held insufficient to sustain the judgment © 
of the trial court. 


APPEAL from the district court for Otoe county: PAUL 
JESSEN, JUDGE. Reversed. 


J. W. Deweese, Frank EH. Bishop and John C. Watson, 
for appellant. 


W. W. Wilson, contra. 


OLDHAM, C. 

This was an action for damages instituted by the plain- 
tiff in the court below against the defendant railway com- 
pany for the loss of two fat steers in the shipment of cattle 
from Nebraska City to Chicago. The cattle were shipped 
on the 8th day of August, 1899, and it was charged in the 
petition that the cattle died from overheat on account of 
delay in the shipment. Defendant’s answer was in the 
nature of a general denial and plea of the statute of 
limitations. The cause was submitted to the court without 
the intervention of a jury, and at the close of the evidence 
judgment was entered for plaintiff. To reverse this judg- 
ment defendant appeals to this court. 

Several alleged errors in the proceeding are called to our 
attention in the brief of the railway company, only one of 
which, however, it will be necessary to examine, in view of 
the conclusion about to be reached, and that one is that 
the evidence is not sufficient to sustain the judgment of the 
trial court. The testimony offered by plaintiff in the court 
below tended to show that on the 8th day of August, 1899, 
he shipped, under contracts entered into with the Burling- 
ton & Missouri River Railroad in Nebraska, eight car- 
loads of stock from Nebraska City to Chicago. The stock 
were accompanied by two tenders during the entire ship- 
ment, and plaintiff himself accompanied the stock as far 
as Shenandoah, Iowa, at which point he took a passenger 
train to Chicago, the place of destination. 
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It appears from the testimony that the weather was hot 
when the shipment was made, but that all the stock were 
loaded in good condition, in suitable cars, properly bedded, 
at Nebraska City, at about 1 or 2 o’clock in the afternoon, 
on the day of the shipment. It further appears from the 
testimony that two stops were made between Nebraska 
City and Hamburg, Iowa, where the shipment was trans- 
ferred from the branch to the main line of the road. 
Plaintiff and one of his tenders, McCarthy, testify that, 
when the train reached Hamburg, it remained on a side- 
track between two rows of box cars for about 30 or 40 
minutes, and that the cattle became heated by reason of 
the fact that the box cars prevented the air from circu- 
lating through the stock cars. There is no competent 
evidence, however, that complaint was made either to the 
conductor of the train, or to the station agent, of this 
delay, nor is there any testimony that the delay was unnec- 
essary and unusual. Plaintiff does say that he told the 
tenders to tell the conductor to move the train or the 
cattle would suffer from the heat. Mr. McCarthy, the 
only tender who testified, admitted that he did not notify 
the conductor of the train of the probable injury from this 
delay, or request him to move either the train or the box 
cars that impeded the circulation of the air. He thought, 
according to his testimony, that Mr. Cleve, the owner of 
the cattle, had entered complaint. On the other hand 
the conductor in charge of the train denied that any com- 
plaint was made to him of the delay at Hamburg, or 
that the delay there was unnecessary or for a longer time 
than was required to water and take on another car. 
It is shown in the evidence that one steer got down at 
Hamburg, and that this steer was dead when the train 
reached Stanton, about 7 o’clock in the evening. It is also 
in evidence that another steer got down near Stanton, 
and that this steer died shortly after the shipment was 
received in Chicago. There is no evidence in the record 
as to when the shipment, on schedule time, should have 
arrived in Chicago. Plaintiff, however, testified that it 
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was a slow shipment and stopped at all the stations, but 
there is no evidence that the stopping at each station was 
unnecessary or unusual in the transportation of live stock 
from Nebraska City to Chicago. There is no complaint of 
any failure to feed or water the cattle during the ship- 
ment, and it is admitted that the two attendants of the ° 
cattle were furnished with transportation by the company 
under the contracts of shipment. In fact, the cattle were 
shipped under three contracts, by consent of the agent of 
the defendant, in order that transportation might be 
furnished to plaintiff and his two tenders, who accom- 
panied the cattle. 

Now, the question arises as to whether or not this 
evidence is sufficient to show actionable negligence on the 
part of the defendant railway company. The authorities 
are not exactly uniform on the question as to whether 
or not the common law liabilities of carriers attach to 
railway and transportation companies in receiving and 
transmitting live stock. .In Michigan it is held that a 
railway company is only required to transport live stock 
with reasonable diligence and to use ordinary care, pru- 
dence, and skill. Heller v. Chicago & G. T. R. Oo., 109 
Mich. 53; Sisson v. Cleveland & T. R. Co., 14 Mich 489. 
This rule appears to be favored in Kentucky and Tennes- 
see. Louisville &€ N. R. Co. v. Harned, 238 Ky. Law Rep. 
1651; Baker & Stratton v. Lowsville & N. R. Co., 10 Lea 
(Tenn.), 304. The clear weight of authority, however, is 
that in the transportation of live stock the liabilities of a 
common carrier attach, and this rule was adopted in this 
state in the early case of Atchison & N. R. Co. v. Washburn, 
5 Neb. 117, wherein it was held that, when the railway 
company undertakes to carry live stock for hire, it as- 
sumes all the duties and liabilitics of a common carrier 
with reference to such property, and it is liable for 
injuries thereto occasioned by the negligence of its serv- 
ants. The general rule of absolute liability of a common 
carrier for the safe delivery of property committed to it 
for carriage is qualified when applied to live stock, and 
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made subject to the exception that it is not an insurer 
against injury resulting from the inherent nature or pro- 
pensities of the animals, and without fault of the carrier. 
As to the presumption arising from loss or injury to stock 
while being transported by a common carrier, the author- 
ities are at variance, one line holding that the presumption 
is that due care has been exercised by the carrier, and that 
the burden is on the plaintiff to show negligence on the 
part of the carrier. See Crew v. St. Lowis, K. &d N. W. R. 
Co., 20 Fed. 87, and Crandall v. Goodrich Transportation 
Co., 16 Fed. 75, and cases there cited. On the other hand, 
it has been held that, when loss or damages accrued dur- 
ing a shipment of live stock, the burden is uponthe carrier 
to show that the cause of the loss or death was within the 
exceptions qualifying its general liability. Moulton v. 
St. Paul, M. & M. R. Co., 831 Minn. 85, 16 N. W. 497; 
Lindsley v. Chicago, M. & St. P. R. Co., 36 Minn. 539; 
Burke v. United States Express Co., 87 Ill. App. 505; 
Nelson v. Great Northern R. Co., 28 Mont. 297, 72 Pace. 
642; Ft. Worth & D. OC. R. Co. v. Greathouse, 82 Tex. 104, 
17 S. W. 834; 5 Thompson, Commentaries, Law of Negli- 
gence, sec. 6576. 

While the weight of American authority seems to favor 
the rule that in cases involving loss or injury to animals 
during transit the carrier has the burden of showing that 
the injury was occasioned without its fault, yet a distinc- 
tion is made between live stock committed exclusively to 
the care of a common carrier and live stock shipped under 
a contract by which the owner, in person, or by his em- 
ployees, accompanies the stock for the purpose of caring 
for them during transit. This distinction has been recog- 
nized by this court in the case of Chicago, B. & Q. R. Co. v. 
Williams, 61 Neb. 608, in which it was held that, where 
the shipper of stock does not agree to furnish a caretaker 
and some: of the animals die, or are injured for want of 
care or protection in transit, the carrier must bear the 
loss. In rendering this opinion, it was said by SULLIVAN, 
J., “that the rule is not doubted that, where the owner 
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is in charge of live stock in transit, the burden is 
on him to show a loss caused by the carrier’s negligence.” 
In the still later case of Chicago, St. P., M. & O. R. Co. v. 
Schuldt, 66 Neb. 48, the above quotation was cited with 
approval, and it was further held that common carriers 
of live stock have a right to limit by contract the assump- 
tion of liability that accrues to them merely as bailees, and 
not strictly as common carriers. We think these cases 
establish the rule in this jurisdiction that, where by con- 
tract the shipper accompanies his live stock with tenders 
or caretakers, no presumption of negligence on the part 
of the carrier arises merely from the proof of the fact that 
loss or injury has attended the shipment, but the burden 
is on the shipper to show that the loss, if any, sustained 
was occasioned by the negligence of the carrier. Now, 
the only negligence alleged against the carrier in the case 
at bar is that of delay in the shipment. In the case of 
Johnston v. Chicago, B. & Q. R. Co., 70 Neb. 364, the 
rule was laid down that, “in order to recover damages for 
an alleged delay in the shipment of live stock, it is neces- 
sary to introduce some competent evidence tending to 
show the length of time ordinarily required to transport 
the shipment from the place where received to the point of 
delivery, and that a longer time was actually consumed 
than was necessary for that purpose.” 

We think, under this rule, the evidence introduced 
was wholly insufficient to sustain the judgment, and we 
therefore recommend that the judgment of the district 
court be reversed and the cause be remanded for further 
proceedings. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 
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WILLIAM R. STARR, APPELLANT, V. CHESTER W. DOW xr 
AL., ‘APPELLEES. 


Firep SEPTEMBER 21, 1906. No. 14,418. 


1. Conditional Sales: Vatiiry. A contract for the sale and delivery 
of personal property upon condition that the title is to remain 
in the vendor until the purchase price is paid, is invalid, as 
against purchasers in good faith, judgment and attaching cred- 
itors of the vendee, without notice, unless a copy of the contract 
is verified and filed in the manner pointed out in section 26, ch. 
32, Comp. St. 1908. Peterson v. Tufts, 34 Neb. 8, followed and 
approved. ‘ 


2. Bill of Sale: Vatmiry. A bill of sale received in payment of an 
antecedent debt protects the vendee to the same extent as had 
there been a new consideration, if taken in good faith and without 
an intention to defraud the other creditors of the vendor. Rach- 
man v. Clapp, 50 Neb. 648, followed and approved. 


APPEAL from the district court for Red Willow county: 
Ropert C. Orr, JuvGE. Reversed. 


Boyle & Hldred, Fayette I. Foss and Starr & Reeder, for 
appellant. 


W. S. Morlun, contra. 


OLDHAM, C. 


This was an action in replevin, originally instituted 
before a justice of the peace in Red Willow county, to 
recover the possession of a number of crated buggies and 
spring wagons. The cause was appealed to the district 
court where, on a trial had to the court and jury, a verdict 
was directed for the defendant, and judgment entered on 
the verdict. To reverse this judgment the plaintiff has 
appealed to this court. 

Plaintiff claims title to the property in dispute under 
a bill of sale executed and delivered to him by James 
McClung on the 10th day of October, 1903, and filed for — 
record on the 12th day of October, 1903. Defendant Van 
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Brunt claimed title under an unrecorded contract of con- 
ditional sale with McClung. The evidence shows that for 
some time before the 10th day of October, 1903, McClung 
had been engaged in selling wagons and buggies in Indian- 
ola, Nebraska, and that the vehicles in dispute had been 
purchased under contract from the defendant, Henry H. 
Van Brunt, a wholesaler and jobber doing business in 
Council Bluffs, Iowa; that after disposing of a number 
of the wagons and buggies purchased under this contract, 
McClung quit business, and went to Denver, Colorado, 
for treatment in a Keeley institute; that on his way to 
Denver he stopped at McCook, and had a settlement with 
his attorney (who is plaintiff in this cause) for legal serv- 
ices rendered during a period of about 16 years and for 
money loaned to him during that period by his attorney; 
that in this settlement plaintiff was retained for further 
services in behalf of McClung’s daughter in a cause then 
pending; that in settlement for these services McClung 
executed and delivered to plaintiff a bill of sale on the 
vehicles in dispute as well as on other property. Plaintiff 
testified that at the time he received the bill of sale 
McClung told him that he was not in debt to anyone, and 
that he had no knowledge of defendant’s claim against 
McClung for the purchase price of these vehicles. After- 
wards defendant’s agent came to Indianola, and took pos- 
session of the vehicles and stored them in a warehouse 
owned by defendant Dow, where they remained until this 
action was instituted. 

It appears from the testimony that, before the purchase 
of the goods in dispute, McClung had been dealing for 
some time with the McCormick Harvester Company, and 
that on information which defendant obtained from that 
company he extended credit to McClung for four and six 
months on the goods consigned, and that at the time the 
bill of sale was made to plaintiff payment was not due on 
the contract under the credit extended. There is no testi- 
mony whatever in the record of any fraud having been per- 
petrated on defendant in the purchase of the goods or in 
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procuring the credit extended on them. As before stated, 
the contract of conditional sale was never filed for record, 
so that the question for consideration is well stated in 
the brief of the appellee, wherein it is said: “The case 
involves but a single issue and that a very simple one: 
Was the appellant a bona fide purchaser of the property 
which is the subject of controversy?” 

The only evidence introduced on the question of the 
bona fides of the purchase was that of plaintiff himself, 
and he testified that McClung was in debt to him for serv- 
ices and borrowed money in an amount in excess of $400, 
the price named in the bill of sale, and that he took the bill 
of sale in satisfaction of all claims against McClung for 
services already rendered as well as those to be rendered 
on behalf of his daughter in the suit then pending, which 
services, he says, were subsequently rendered. In Peter- 
son v. Tufts, 34 Neb. 8, it was said: 

“A contract for the sale and ‘delivery of personal prop- 
erty upon condition that the title is to remain in the 
vendor until the purchase price is paid, is invalid, as 
against purchasers in good faith, judgment and attaching 
creditors of the vendee, without notice, unless a copy of 
the contract is verified and filed in the manner pointed 
out in section 26, ch. 32, Comp. St. 1891.” 

While it is true that the testimony of plaintiff as to the 
items which constituted his claim against McClung is 
neither so clear nor so convincing as to remove all suspi- 
cion concerning the good faith of the transaction, yet, in 
our view, there was sufficient evidence to warrant the 
submission of this issue to a jury under proper instruc- 
tions. Since there is no proof of fraud in originally pro- 
curing the goods from the defendant Van Brunt, and, 
as this court has said in Rachman v. Clapp, 50 Neb. 648, 
“A bill of sale received in payment of an antecedent debt 
protects the vendee to the same extent as had there been 
a new consideration, if taken in good faith and without an 
intention to defraud the other creditors of the vendor,” 
we think the question of the bona fides of the sale was one 
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of fact for the jury, and we therefore recommend that the 
judgment of the district court be reversed and the cause 
remanded for further proceedings. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
‘opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings, 

REVERSED. 


MIRAGE IRRIGATION COMPANY, APPELLED, V. ELMER E. 
STURGEON, APPELLANT. 


Fitep SEPTEMBER 21, 1906. No. 14,422. 


1. Evidence examined, and held sufficient to sustain the Judgment, 


2. Case Distinguished. Enterprise Ditch Co. v. Moffitt, 58 Neb. 642, 
examined and distinguished. 


APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. A/firmed. 


C. Patterson and A. W. Crites, for appellant. 
W. W. Wood, contra. 


OLDHAM, C. 


This is a controversy between the plaintiff, a corpora- 
tion organized under the laws of Nebraska for the pur- 
pose of constructing and operating an irrigation canal in 
Sheridan and Dawes counties, and the defendant, who is 
a stockholder and director in the corporation. In Decem- 
ber, 1900, the plaintiff was in debt for construction work 
on its canal in the sum of $2,643 and without funds to 
meet the indebtedness, and on the 29th day of that month, 
at a regular meeting of the board of directors, an assess- 
ment of 10 per cent. on the face value of all the stock was 
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levied by the board of directors. The defendant was a 
member of the board and participated in the mecting 
which made the levy. The stock seems to have been fully 
paid up at the time this additional levy was made, and 
defendant was the owner of 35 shares of the capital stock. 
His certificate of stock, at the time of the purchase, con- 
tained the following recital: “This certificate of stock is 
issued and accepted on the further condition indorsed 
on the back of this certificate.” And on the back of the 
certificate was the following indorsement: “This stock is 
subject to assessment over and above its par value, for 
maintenance of the canal, and may be sold for all delin- 
quent assessments so levied.” When this assessment was 
made, defendant had a claim against the corporation for 
$150 for construction work on the canal. The assessment 
of 10 per cent. on his stock was charged against him on 
the books of the company in the sum of $356.13, and 
he was given credit for the $150 due him for his work. 
On April 27, 1901, at a session of the board of directors, 
at which defendant was present, it was agreed between 
plaintiff and defendant that his assessment should be paid 
by the $150 due him on the books and his agreement to 
pay the balance of $206.13 on a note, which had been 
given by the plaintiff to one Thomas Cuff, and which was 
then in the hands of DeLoss Barber for collection. Under 
this agreement defendant was credited for the full amount 
of his assessment on the books of the company and gave 
the following receipt to plaintiff: “Hay Springs, Neb., 
Apr. 27, 1901. Rec’d of Mirage Irrigation Co. Two Hun- 
dred Six & 13-100 Dollars to be credited on Cuff note. 
$206.13. (Signed) E. E. Sturgeon.” After the execu- 
tion and delivery of this receipt, defendant refused and 
neglected to make any payment on the Cuff note, and the 
company was compelled to pay it in full. It thereupon 
brought the case at bar in the county court of Sheridan 
county to recover from defendant the $206.13 and in- 
terest. The case was tried in the county court, and taken 
by appeal to the district court for Sheridan county, where 
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a jury was waived and trial had to the court, which re- 
sulted in a judgment for the plaintiff. To reverse this 
judgment defendant has appealed to this court. 

Defendant’s sole contention is that the assessment on 
the paid-up capital stock was absolutely void, and that 
his agreement to settle the same with the board of directors 
was a mere nudum pactum. The general rule is that a cor- 
poration cannot levy an assessment upon the holders of 
fully paid-up stock, unless the power to do so is conferred 
by the charter, or articles of association, or a valid statute, 
or by consent of the stockholders or members. 2 Clark 
and Marshall, Private Corporations, sec. 402. In the ca.c 
at bar the assessment was made by consent of all the 
directors present, defendant being one of them, and was 
done in conformity with the provisions contained in the 
stock certificates at the time they were purchased by the 
defendant. The case of Hnterprise Ditch Co. v. Moffitt, 
58 Neb. 642, relied upon by defendant, is not in conflict 
with the conclusion about to be reached, because in that 
case there was no by-law or provision of the articles of 
incorporation at the time the stock was issued and pur- 
chased which provided for a levy on the fully paid-up 
capital stock. And it was properly held in that case that 
a retroactive by-law of this nature could not be passed 
which would operate on stock issued before its enactment. 
The facts in the case at bar clearly take it without the 
rule in that case. 

We are therefore of opinion that the evidence is suffi- 
cient to sustain the judgment of the trial court, and we 
recommend that its judgment be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
15 . 
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ANDREW RAMOLD Y. EDGAR CLAYTON, 
FILep SEPTEMBER 21, 1906. No. 14,230. 


Review: Harmiess Error. When the verdict returned by the jury is 
the only one justified by the evidence, errors in the giving and 
refusing of instructions are not prejudicial. 


Error to the district court for Otoe county: PAUL JES- 
SEN, JUDGE. Affirmed. 


John V. Morgan and Roddy & Bischof, for plaintiff in 
error. * 


L. F. Jackson, contra. 


EPPERSON, C, 


Defendant is the owner of a farm in Otoe county. Camp 
creek, a natural watercourse, flows through his premises. 
Plaintiff is the owner of a tract of land lying about 80 
rods south of defendant’s said farm. Plaintiff alleged that 
in May, 1903, defendant diverted the waters of Camp creek 
by the construction of dikes so as to cause them to flow 
upon his premises to his damage. Defendant denied the 
illegal construction and maintenance of the dams, and 
alleged that the overflow on plaintiff’s land was in no 
way due to the acts of the defendant, but was due to an 
unprecedented flood in the month of May, 1903. The 
cause was tried in the district court for Otoe county, and a 
verdict returned for defendant. 

One of the instructions given to the jury, which plaintiff 
now assigns as error, is as follows: “You are instructed 
that the uncontradicted evidence in this case shows that 
after the rain on the afternoon of May 26, 1908, the flood 
waters of Camp creek were over both the east and the west 
dikes along the banks of ‘said creek, at the point in said 
creek where the dam built in April, 1903, formerly stood. 
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And so far as the alleged damages to plaintiff’s land and 
crops from the flood waters resulting directly from this 
particular rain the defendant would not be liable.’ An 
examination of the evidence convinces us that this instruc- 
tion was correct. It is undisputed that at the time of this 
unprecedented flood the banks of Camp creek did not con- 
fine the waters thereof, and that the dams and embank- 
ments constructed by defendant in no way contributed to 
the volume of water that was then thrown upon plaintiff’s 
land, but, on the contrary, were swept away by the torrent. 
The undisputed evidence shows that this flood of May 26 
was very destructive. The plaintiffs corn crop was almost 
entirely destroyed. One of his neighbors with difficulty 
rescued his cattle from drowning. A bridge over Camp 
creek, above the dams complained of, was carried several 
rods, and away from the channel of the stream. Some 
witnesses say that dikes ten feet high would not have 
withstood the flood waters. Property which in no way 
could have been affected by the alleged acts of the defend- 
ant was destroyed. The evidence shows that the rainfall 
in that vicinity in May, 1903, varied from one-half of an 
inch to an inch on several different dates. until May 26, 
when occurred the extraordinary flood referred to above. 
It is not shown that plaintiff was damaged, as alleged in 
his petition, except by this extraordinary flood. The only 
evidence indicating that the acts of the defendant caused 
the water to flow from Camp creek at any other time 
upon plaintiff’s land appears in the testimony of plaintiff 
himself. He testified as to dams and dikes constructed by 
the defendant, and said that upon every little rain the 
water came to and upon his land from Camp creek; but the 
evidence does not show that such diversion of the water 
damaged either his crops or his land. For this reason, 
no other judgment than the one rendered could have been 
sustained by the evidence. It is a rule well established 
that, when the verdict returned is the only one justified by 
the evidence, errors in the giving or refusal of instructions 
are not prejudicial. 
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We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED, 


SARAH A, GRIFFITH, APPELLEE, V. WILLIAM HE. GRIFFITH, 
APPELLANT. 


Foep SEPTEMBER 22, 1906. No. 14,417. 


1. Divorce: Evipence. Continued threats of personal violence indulged 
in by a husband toward his wife, and accusations of crime and the 
use of profane language, such as is described in the opinion, held 
sufficient to support the wife’s petition for a divorce on the 
grounds of cruelty. 


2. The condonation of a wife’s wrongs, not subsequently repeated, 
will bar the husband from obtaining a divorce therefor. 


APPEAL from the district court for Richardson county: 
ALBERT H. BABCOCK, JUDGE. Affirmed. 


Reavis & Reavis, for appellant. 
Francis Martin, contra. 


Epperson, C. 


The plaintiff, Sarah A. Griffith, brought this action in 
the district court for Richardson county to obtain a 
divorce from her husband, William E. Griffith, alleging as 
a ground therefor that defendant had been guilty of ex- 
treme cruelty toward her. Defendant answered, denicd 
the acts of cruelty, and by way of cross-petition alleged 
that plaintiff had been guilty of adultery on several occa- 
sions, and prayed for a divorce on that ground. The lower 
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court found for the plaintiff, entered a decree of divorce 
as prayed in the petition, and dismissed defendant’s cross- 
bill, and allowed the plaintiff alimony which, if she is 
entitled to recover, is conceded to be reasonable. Defend- 
ant appeals to this court and contends: (1) That the 
decree in plaintiff’s favor is not sustained by the evidence; 
(2) that the proof conclusively shows that plaintiff was 
guilty of infidelity as alleged in the cross-petition. 

1. The evidence offered in support of plaintiff’s peti- 
tion was to the effect that defendant often cursed plaintiff, 
frequently came home intoxicated, and by insinuative and 
profane language accused her of having wrongfully enter- 
tained men at their home during his absence; that he often 
told her he did not care for her, threatened to break her 
head open, and made other threats of personal violence; 
accused her of having a bad disease; that he did nothing 
toward making her life enjoyable. Such it appears has 
been his conduct to a greater or less extent since their mar- 
riage in 1888, increasing, as time advanced, in the display 
of anger, jealousy and making of threats, until the plain- 
tiff, through fear of her husband, left his home, and soon 
thereafter instituted this suit. This evidence is denied by 
the defendant; but plaintiff’s testimony was corroborated, 
and we consider that the proof supported plaintiff’s peti- 
tion, and showed that the conduct of defendant was so 
abusive that the legitimate ends and objects of matrimony 
were destroyed, and that the decree of the trial court 
should be affirmed, unless the proof discloses that plaintiff 
committed adultery as alleged in the cross-petition, and 
that such acts, if proven, were not connived at or condoned 
by the defendant. 

2. Defendant introduced testimony which he claims was 
sufficient proof of plaintiff’s guilt on at least three occa- 
sions with three different men. Counsel for defendant 
cannot successfully contend, in view of the denial of the 
wife and the finding of the district court on conflicting 
evidence, that the proof conclusively shows that plaintiff 
was guilty of adultery with two of these parties, It is, 
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however, earnestly contended that the evidence proves the 
charge made against the plaintiff and one Hammontree, 
and that the judgment below should, therefore, be reversed, 
and a decree of divorce ordered for defendant.. Hammon- 
tree was unmarried and about 22 years of age. In the 
summer and fall of 1902 he was employed by Griffith as 
a farm hand, and during that time lived with defendant 
and his wife on their farm in Richardson county. There 
was a letter introduced in evidence, written by plaintiff in 
June, 1903, addressed to Hammontree, who then lived in 
Missouri, containing many affectionate terms, and lasciv- 
ious throughout. The general import of it is so vile 
that this opinion will not be polluted with its reproduction, 
and yet in this letter there is no direct reference to any 
former illicit relations between the parties, but by insinu- 
ation we must reach the conclusion, either that illicit rela- 
tions had been sustained during the time Hammontree 
was residing with defendant’s family, or that plaintiff de- 
sired to inform Hammontree of her lascivious dispo- 
sition that he might be induced to return to the employ 
of the plaintiff’s husband. The evidence at least showed 
a disposition on the part of the plaintiff to commit adul- 
tery, and further, that such was her disposition when her 
alleged paramour was residing in the family. The proof 
discloses that at such time, and during the absence of the 
husband, the opportunity existed for such illicit relations, 
but the credible evidence falls short of showing a disposi- 
tion on the part of young Hammontree to indulge in such 
relations. We consider it unnecessary, in our view of the 
case, to determine whether or not the defendant’s -charge 
of adultery is true. If true, then by his own conduct he 
condoned the offense. He testified that at one time he 
discovered his wife and Hammontree in a position which 
would be sufficient to convince a husband of ordinary 
intelligence that his wife and Hammontree were sustaining 
improper relations. He’ also testified to compromising 
circumstances in her conduct toward other men, and these 
facts, he testified, convinced him at the time that his wife 
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had been guilty of adultery with these different men, but it 
seems that the defendant attached but litle importance to 
these matters. He says: “Q. You felt in your soul that 
she was guilty? A. Yes, sir. Q. Yet you continued to live 
with her as your wife?. A. Yes, sir. Q. You didn’t think 
it amounted to much or made much difference if she was 
unfaithful to you, did you? A. I suppose those things 
ought to be overlooked * * * Q. You were perfectly will- 
ing to overlook all those things and take her back to your 
bosom again, wasn’t you? A. Yes, sir.” The evidence fur- 
ther shows, and it is admitted by defendant, that several 
‘months prior to the separation of these parties the defend- 
ant desired to employ an unmarried man to do farm work 
and to bring him to their home; that the plaintiff positively 
refused to cook for an unmarried man, giving as her 
reason that her husband was always suspicious of single 
men and made false accusations against her. On one 
occasion, after defendant had seen conduct which he now 
says convinced him of his wife’s infidelity in her relations 
with an employee, he continued the employment and per- 
mitted the young man to remain, as before, a member of 
the family. Thus we find that the husband, believing his 
wife unfaithful, continued the relationship of husband and 
wife, and permitted the man whom he believed to be his 
wife’s paramour to remain in his houseliold where there 
were many opportunities for illicit relations. He further 
testified: “Q. You were willing to overlook the things 
you complain of now if she only would be good in the 
future, is that it? A. Yes, sir.” The evidence fails to dis- 
close that after such condonation his wife continued to be 
unfaithful. The marriage relations were continued. Hav- 
ing thus condoned his wife’s transgressions, the defendant 
is not in a position to now obtain a divorce for these 
reasons. As was said by Parsons, C. J., in (anonymous) 6 
Mass, *147 (quoted in 2 Bishop, Marriage, Divorce and 
Separation, sec 285): “It would be injustice to the wife, 
and immoral in the husband, to claim and enjoy, as his 
peculiar marital rights, the society of his wife, after a‘ 


184 NEBRASKA REPORTS. . [Vou. 77 


Griffith vy. Griflith. 


knowledge of her offense, and afterwards to cast her off for 
that same offense.” The condonation established the 
marital relations existing between the parties, restoring to 
the erring wife all rights to the respect and protection of 
the husband, the same as it was prior to the commission of 
the wrong; and, unless wrongs of the same nature are 
again committed, the condonation will operate to bar the 
husband from alleging them against her. 

Plaintiff herein did not plead condonation, nor did she 
offer evidence to prove it. The absence of such a plea on her 
part, however, does not prevent the court from considering 
the same. It appeared from the defendant’s own testimony 
that, were these charges of infidelity true, he had condoned 
them, and under such circumstances the court will of its 
own motion consider such facts in its decision of the case. 
In 2 Bishop, Marriage, Divorce and Separation, sec. 6381, 
it is said: “By reason of the suit being triangular, and 
the public being a party to it, a fact of condonation appear- 
ing is fatal to the plaintiff’s claim, though the defendant 
has not pleaded it; not because the latter has any just right 
to take the objection, but because public policy does not 
permit the divorce. And the public, which does not plead, 
objects through the conscience of the judge. Chancellor 
Walworth went so far as to say that if there is reason to 
believe this defense exists, the court, ex officio, may at any 
time before a final decree direct an inquiry to ascertain 
the fact.” Nor does the husband’s condonation exempt him 
from liability in an action for divorce founded on his own 
wrongs. It is not the sense of this opinion to approve in 
any way the deplorable conduct of the wife shown by the 
evidence, but a court of justice cannot refuse relief to one 
simply because the evidence raises a strong presumption, or 
even proves, that such an one formerly indulged in sin 
and crime. 

We are of opinion that the defendant is in no position to 
urge to a court of equity the infidelity of the plaintiff, and 
we recommend that the judgment of the district’ court be 
affirmed. 


AMES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


GORDON BROTHERS V. FRANK EF. WAGEMAN. 
Finep SEPTEMBER 21, 1906. No. 14,285. 


1. Constitutional Law: Exemptions: Waces. The act of 1889 for the 
better protection of the earnings of certain employees (secs, 531c- 
531f of the code), makes it “unlawful for any creditor of, or 
other holder of any evidence of debt, book account, or claim of 
any name or nature” against a certain class of employees to 
assign, or by any means dispose of, such claim, or to institute or 
prosecute in this state or elsewhere any action thereon by any 
process seeking to seize, attach or garnish the wages of such em- 
ployees earned within 60 days prior to the commencement of 
such proceeding, for the purpose of ayoiding the effect of the 
exemption laws of the state, and provides that any one violating 
thé act shall be liable to the party injured through such violation 
“for the amount of the debt sold, assigned, transferred, garnished, 
or sued upon, with all costs and expenses and a reasonable at- 
torney’s fee,” and be subject to criminal prosecution. Held, Con- 
stitutional, following Singer Mfg. Co. v. Fleming, 39 Neb. 679; 
Bishop v, Middleton, 43 Neb. 10. 


2. Claim Defined. A claim is a demand made of a right or supposed 
right calling on another for something due or supposed to be due. 
It implies that the right is in dispute and is suggestive of debate, 
contention and of something left for future determination. An 
account which one claims to hold against an employee is an ac- 
count or claim within the meaning of said act. 


3. Assignment of Claim: AcTIoN. In an action brought against a 
creditor under the foregoing provisions, the plaintiff alleged and 
proved that the defendant claimed to hold an account against 
him; that the defendant assigned such account to some person 
unknown to the plaintiff; that thereafter suit was instituted 
thereon in another state by a ceriain party other than the de- 
fendant claiming to own the account; that in said suit the exempt 
wages of the plaintiff were attached for the satisfaction of said 
account. Held, Sufficient to make a prima facie case under the 
provisions of section 531e, and this is true although the process 
under which the wages were attached was irregularly issued and 


served. 
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4. Judgment of Justice’s Court: AUTHENTICATION. A transcript of a 
justice of the peace to be receivable in evidence need not be 
authenticated in accordance with the provisions of section 414 
of the code which relates to judgments of courts of record. It 
is receivable in evidence if it conforms to the requirements of 
section 415 which relates specifically to judgments of justices of 
the peace of another state. 


5. Evidence examined, and held sufficient to sustain the verdict, 


Heror to the district court for Lancaster county: ALBERT 
J. CORNISH, JUDGE. Affirmed. 


Charles O. Whedon, for plaintiff in error. 
Guile & Guile, contra. 


ALBERT, C. 


This action is grounded on the act of 1889 (laws 1889, 
ch. 25), entitled ““An act to provide for the better protec- 
tion of the earnings of laborers, servants, and other em- 
ployees of corporations, firms, or individuals engaged in 
interstate business,” which constitutes sections 531¢-531f 
of the code. The act makes it “unlawful for any creditor 
of, or other holder of any evidence of debt, book account, 
or claim of any name or nature” against any such em- 
ployee to assign, or by any means dispose of, his claim or 
debt, or to institute or prosecute in this state or elsewhere 
any action upon such claim or debt by any process seeking 
“to seize, attach, or garnish the wages of such person or 
persons earned within 60 days prior to the commencement 
of such proceedings, for the purpose of avoiding the effect 
of the laws of the state of Nebraska concerning exemp- 
tions.” It further provides that.any one violating the act 
“shall be liable to the party injured through such violation 
of this act, for the amount of the debt sold, assigned, trans- 
ferred, garnished, or sued upon, with all costs and ex- 
penses and a reasonable attorney’s fee,’ and to criminal 
prosecution and fine. The petition, omitting the formal 
parts, is as follows: “Comes now the plaintiff, and for 
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his cause of action against the defendant alleges that 
the defendant is a partnership formed for the 
purpose of trade and doing business in the county of 
of Lancaster, state of Nebraska; that plaintiff is 
a resident of Havelock, Nebraska, the head of a family, 
and a niechanic employed by the Chicago, Burlington & 
Quincy Railway Company, a corporation engaged in inter- 
state commerce; that the defendant herein, claimimg to 
have an account of indebtedness against this plaintiff for 
the sum of $21.14, did on or about the 1st day of Febru- 
ary, 1904, assign said alleged account of indebtedness to 
some person, firm, or corporation unknown to this plain- 
tiff in violation of, and for the purpose of, evading the 
laws of the state of Nebraska; that on the third day of 
February, 1904, one G. Leudtke instituted garnishment 
proceedings before A. J. Liddil, a justice of the peace in 
and for Jackson county, Missouri, to collect from this 
plaintiff the amount claimed to be due-on the alleged 
account of indebtedness unlawfully assigned by defendant, 
and interest, and that wages earned by plaintiff and in the 
hands of the Chicago, Burlington & Quincy Railway Com- 
pany were garnished, seized and applied to the payment 
of the alleged account of indebtedness, interest and costs; 
that the wages garnished and seized as aforesaid were 
exempt to this plaintiff, and earned less than 60 days prior 
to the institution of the garnishment proceedings insti- 
tuted by the aforesaid G. Luedtke before A. J. Liddil, a 
justice of the peace in and for Jackson county, Missouri; 
that the amount of wages garnished and seized as afore- 
said is $32.37, which amount, together with $100 attorney’s 
fee, plaintiff seeks to recover of defendant. Plaintiff, 
therefore, prays judgment against the defendant for the 
said sums of money, amounting in all to the sum of $132.37, 
together with costs of this action.” A general demurrer 
interposed to the petition was overruled, whereupon the 
defendant answered denying generally all the allegations 
of the petition. The verdict was for plaintiff, and 
judgment went accordingly. The defendant brings error. | 
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It is first contended that the petition fails to state a 
cause of action, and consequently that the court erred in 
overruling the defendant’s demurrer. The omissions 
relied upon as sustaining this contention are: (1) That 
the defendant was a creditor or a holder of some evidence 
of indebtedness, book account or claim against the plain- 
tiff; (2) That the defendant assigned or transferred its 
claim, for the purpose of avoiding the effect of the laws of 
the state of Nebraska concerning exemptions; (3) that 
the said claim had been assigned to Luedtke, the party who 
instituted the proceedings in garnishment in Missouri, or 
that he was the holder thereof or had any interest therein; 
(4) that the justice of the peace before whom such pro- 
ceedings were instituted had jurisdiction of the subject 
matter. 

As to the first, it seems to be without substantial merit. 
The statute covers claims of every name and nature. The 
word “claim” is defined by Webster as “A. demand made of 
a right or supposed right; calling on another for something 
due or supposed to be due, as a claim for wages or services.” 
It implies that the right is in dispute, and is suggestive 
of contention, litigation and something left for future de- 
termination. Prigg v. Pennsylcania, 41 U.S. 589. Con- 
sequently, the allegation “that the defendant herein 
claimed to have an account,” etc., is equivalent to a charge 
that it had a claim of some nature against the plaintiff. 

As to the second, while the petition does not specifically 
charge the defendant with having assigned such claim 
for the purpose of avoiding the effect of the laws of the 
state of Nebraska concerning exemptions, it does charge 
that such assignment was made for the purpose of evading 
the laws of the state of Nebraska. The greater includes 
the less. If the defendant desired a more specific state- 
ment in this regard, the remedy was by motion. 

As to the third, it is more substantial, and we were at 
first disposed to hold that it was vital. But section 531e of 
the code is as follows: “In any proceeding, civil or crim- 
inal, growing out of a breach of sections one or two of 
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this act, proof of the institution of a suit, or service of 
garnishment summons, by any person, firm, or individual, 
in any court of any state or territory other than this state, 
or in this state, to seize by process of garnishment, or 
otherwise, any of the wages of such persons as defined in 
section one of this act, shall be deemed prima facie evi- 
dence of an evasion of the laws of the state of Nebraska 
and a breach of the provisions of this act on the part of 
the creditor or resident in Nebraska causing the same to 
be done.” The preceding section makes it unlawful for any 
person or persons to aid, assist, abet, or counsel a viola- 
tion of this act for any purpose whatever. Taking into 
account the entire act, its remedial character and the 
‘nature of the transactions against which it is leveled, it is 
thought it was the intention of the legislature to make 
the acts enumerated in section 531¢ prima facie evidence of 
a violation of the statute on the part of the original credi- 
tor, every subsequent holder of the claim, and all other per- 
sons. This construction is not unreasonable, and imposes 
no great hardship upon the original creditor or a subse- 
quent holder of the claim. Where a disposition of the 
claim is made in good faith, and without any intention on 
the part of the creditor to evade the exemption laws of 
the state, those facts may be shown to rebut the presump- 
tion arising under the statute. This construction appears 
to have been placed upon the statute early in its history. 
See Bishop v. Middleton, 48 Neb. 10. It is true it opens 
the door to the practice of imposition upon creditors and 
the holders of such claims, as it enables unauthorized per- 
sons to do certain acts without their knowledge and con- 
sent, by which a prima facie case may be made against 
them. But the same may be said of the presumption often 
said to arise from the recent possessions of stolen prop- 
erty. In defense of both these presumptions, it may be 
said, experience has taught that the gencral good resulting 
from their indulgence far outweighs any occasional in- 
dividual hardship. Adopting this construction, it was 
not necessary for the plaintiff to charge that the defendant 
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had assigned the claim to Leudtke, or that his title thereto 
was traceable to the defendant, because the fact that suit 
had been instituted thereon in another state whereby the 
exempt wages of the plaintiff had been seized raises a 
presumption of a violation of the act, and, as was said 
in Bishop v. Middleton, supra, “It is not necessary to 
plead what the law presumes.” 

The fourth criticism, namely, that the petition contains 
no allegation that the justice of the peace in Missouri had 
jurisdiction also appears to be unfounded. The petition 
shows the institution of the garnishment proceedings in 
another state whereby the exempt wages of the plaintiff 
were seized. The amount of the claim is within the juris- 
diction of a justice of the peace in this state, and, in the 
absence of a showing to the contrary, the presumption is 
that it was also within the jurisdiction of the justice of 
the peace in Missouri. In short, the petition shows that 
the very acts prohibited by the statute, and which, when 
established, make a prima facie case against the defendant, 
were done, and consequent damages. That is all that is 
required. 

The plaintiff offered in evidence what purports to be a 
transcript of the proceedings had before the justice of the 
peace in Missouri in the case brought against him there by 
Leudtke. The certificate of the justice in due form is 
attached thereto, which is followed by another certificate 
which is as follows: “State of Missouri, County of Jack- 
son, ss: I, J. L. Phelps, clerk of the county court within 
and for the county and state aforesaid, the same being a 
court of record, and having a seal, do hereby certify that 
A. J. Liddil, who has signed the foregoing instrument, was 
at the date thereof a justice of the peace within and for 
Blue township, in the county of Jackson, and duly com- 
missioned to-act as such, and that I am well acquainted 
with his handwriting, and I verily believe the signature 
thereto to be genuine. In witness whereof I have here- 
unto set my hand and affixed the (seal) seal of said court 
at Kansas City, Mo. this 15th day of June, 1904. Jas. L. 
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Phelps, Clerk, F. J. Kast, Deputy Clerk.” The defendant 
objected to the reception of the evidence on the ground 
that it was not duly authenticated. The objection was 
overruled, and this ruling was assigned as error. The 
argument upon this assignment is based on sec. 414 of the 
code, which prescribes the manner in which judgments of 
of a court of record of a sister state shall be authenticated. 
But the specific provision for the authentication of a judg- 
ment of a justice of the peace of another state is in the 
next section; hence, the argument upon this point is beside 
the mark. The authentication appears to conform sub- 
stantially to the latter section and is sufficient we think. 
It is also claimed that the transcript is insufficient to 
show the institution of the garnishment proceedings before 
the justice of the peace in Missouri because the service of 
the notice in garnishment appears to have been made by a 
“deputy constable” who appears to have served it by “de- 
claring to the Chicago, Burlington & Quincy Railway Com- 
pany,” plaintiff’s debtor, that it was summoned as gar- 
nishee in said proceeding. Section 53le enumerates the 
acts which, when proved, shall be deemed prima facie evi- 
dence of a violation of the act in question. Among those 
acts are “proof of the institution of a suit, or service of 
garnishment summons, by any person, firm, or individual, 
in any court of any state or territory other than this state.” 
There the distinction is made between the institution ofa . 
suit and the service of process. Where the suit is insti- 
tuted, and where by process, however defectively served, 
the exempt wages are seized, as they were in this case, the 
presumption of a violation of the act arises. It would be 
a travesty on justice to permit a party to invoke the aid of 
a court in another state, and by such aid seize exempt 
wages, and then come in and defend against a violation of 
‘the act by showing some irregularity in the service of the 
process of the foreign court. The suit was instituted 
before the justice of the peace and was effective for the 
purpose for which it was instituted. That being true, 
proof that the suit was instituted makes a prima facie case 
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against the defendant. The defendant offered no testi- 
mony. That adduced by the plaintiff is abundantly suf- 
ficient to sustain the verdict. : 

The constitutionality of the act under which this suit 
was brought is vigorously assailed by the defendant. It 
was thus assailed in Singer Mfg. Co. v. Fleming, 39 Neb. 
679, and Bishop v. Middleton, supra. It was upheld in the 
former in an exhaustive opinion, which was adhered to in 
the latter. We are satisfied with the conclusion reached 
in those cases and regard the question as settled. The act 
has been in operation for more than 15 years and, while it 
has been characterized as harsh and oppressive, yet no 
case has come under our notice, and we doubt if one can 
be found, where any person, innocent of an intention to 
evade the law, has suffered from its provisions. It has 
proved a wise and salutary piece of legislation, without 
which the law exempting wages from seizure by attach- 
ment or on execution would afford little or no protection 
to a large class of wage earners. 

It is recommended that the judgment of the district 
court be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Dr LAVAL SEPARATOR COMPANY, APPELLEE, V. FRANK 
JELINEK, JR., APPELLANT. 


Fitep Ocroser 4, 1906. No. 14,370. 


Contract: WRITTEN MEMORANDUM: EvIpENCcE. If a written memorandum 
confirmatory of a previous oral agreement does not purport to 
recite the whole of the latter, oral testimony is admissible to 
supply omitted covenants not inconsistent with the writing, 
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APPEAL from the district court for Saline county: LEs- 
LIE G. HURD, JUDGE. Reversed. 


F. I. Foss and R. D. Brown, for appellant. 
M, H. Fleming, contra. - 


AMES, C. 


The petition alleges that the plaintiff and defendant 
entered into a written contract, a copy of which is annexed 
to the pleading, by which the plaintiff agreed to furnish to 
the defendant certain machines to be sold by the latter 
within certain territory in this state, and the proceeds of 
such sales accounted and paid for at the prices specified in 
the agreement; and that the plaintiff had furnished to the 
defendant a certain number of such machines pursuant to 
the contract, for a part of which, aggregating in price 
$340.90, he had failed and refused to account for or pay, 
and for which amount and costs the plaintiff prayed 
judgment. 

The defendant answered, admitting that the plaintiff 
had furnished to the defendant such machines to be sold . 
by him within the territory described, and to be accounted 
and paid for at the prices named, and that the plaintiff 
had furnished the number stated in the petition, and that 
for the number so furnished, aggregating in price $340.90, 
the defendant had not paid. But the defendant averred 
that the written document was not the contract under 
which the said machines were furnished by the plaintiff 
and received by the defendant, but only a memorandum 
of a part of said contract; that the contract was oral, and 
was entered into by and between the defendant and an 
agent of the plaintiff at a time prior to the making of the 
written memorandum, and contained stipulations or cov- 
enants not embodied or intended by either of the parties 
to be embodied in the writing; the sole purpose of the 
latter being to describe the character of the plaintiff's 
employment and the territory in which he was employed 
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to sell the machines, and the prices at which he should sell 
and account and pay for the same, but that the oral agree- 
ment stipulated that the defendant should have the exclu- 
sive right to make such sales within the territory named 
for so long a time as such arrangement should be satisfac- 
tory to both parties thereto, which stipulation was not 
contained in the writing. The defendant further alleged 
that, pursuant to such agreement, he had expended a large 
amount of time and money in promoting sales of such 
machines within: the prescribed territory, and in negotiat- 
ing such sales to be thereafter consummated, and that said 
employment had at all times been satisfactory to both 
parties to said agreement, and the plaintiff had not at any 
time expressed dissatisfaction therewith or had’ reason 
so to do, but that the plaintiff had nevertheless arbitrarily 
and unjustifiably put an end to such employment, at some 
time previous to the bringing of the action, and had since 
said time refused to furnish said machines to the defendant 
for sale, but had furnished them exclusively to another 
person for sale in the prescribed territory, to the damage 
of the defendant in the sum of $2,000, for which sum the 
defendant prayed judgment by way of counterclaim or set- 
off. 

When the plaintiff had rested its case, the defendant 
offered to prove the matters pleaded as a counterclaim, but 
the plaintiff objected on the ground that the answer does - 
not state facts sufficient to constitute a counterclaim, and 
the court sustained the objection and directed a verdict 
for the plaintiff, upon which a judgment was rendered, 
from which the defendant has appealed. The sole ground, 
as it appears, upon which the objection was sustained 
and the instruction given is that the answer is an attempt 
to contradict or vary the terms of a written contract by 
oral testimony. Manifestly it attempts to do no such 
thing, but does attempt to show that the writing does not 
express the entire agreement of the parties, nor purport so 
to do. If it does so purport, it is doubtless as conclusive 
in that respect as it is with regard to any other matter con- 


VOL. 77] SEPTEMBER TERM, 1906. 195 


De Laval Separator Co. v. Jelinek. 


cerning which it speaks; but if it does not so purport, then 
the question whether it does contain the entire agreement, 
and, if not, what are the omitted terms of the contract, are 
questions of fact to be determined in like manner as any 
other fact that is or might be put in issue by the pleadings. 
The memorandum is in the form of a letter written by 
the plaintiff to the defendant and signed by both parties 
in duplicate. It begins by acknowledging the receipt of 
an order from the defendant for a number of the machines, 
and continues: ‘We also have advice from Mr. Graham 
(an agent of the plaintiff) of his verbal arrangment with 
you for the sale of our baby machines in that section, and 
are informed by him of your intention to devote every 
reasonable effort to the business. This being understood, 
we take pleasure in confirming Mr. Graham’s arrange- 
ment, outlining below the discounts, terms and conditions 
which will govern until further notice, such being appli- 
cable to baby separators only and in no sense to power or 
factory sizes or Alpha machines.” Then follows a sched- 
ule of terms and discounts, and of the times and man- 
ner of making orders and settlements and payments, and 
a description of the territory in which, and the prices at 
which, sales were to be made, and a direction to the defend- - 
ant to sign an inclosed duplicate of the letter and return 
it to the plaintiff. The letter does not say that it expresses 
all the terms of the “verbal arrangement” between Graham 
and the defendant, which it “confirms” without limitation, 
and whether it does so must be ascertained by inference 
or by evidence aliunde. It appears to us that no certain 
inference as to the duration of the “arrangement” can be 
drawn from the language of the document itself. There 
are at least three possible suppositions: First, it may 
have been intended to continue until some definite and 
specified time; second, it may have been intended to be 
terminable arbitrarily at any time by one or either party 
as the plaintiff insists; or, third, it may have been intended. 
to continue indefinitely so long as it should be reasonably 
satisfactory to both parties, as the defendant contends. 
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And, again, upon which of these intents the minds of the 
parties met, may have been left to be gathered by inference 
from the language of the memorandum, or may have been 
expressed in the “verbal arrangement,” which the writing 
confirms, but which in its entirety it dees not express or 
by necessary implication purport to give. Which of these 
conjectures is true can only be ascertained, if at all, from 
a knowledge of what was said and done at the time the 
arrangement was agreed upon. The memorandum is in 
terms a confirmation of a previous oral agreement, and of 
itself naturally, if not necessarily, raises the inquiry, 
what was that agreement? 

We are of opinion, therefore, that the court erred iu ex- 
cluding the offered evidence from the jury and in directing 
a verdict for the plaintiff, and recommend that the judg- 
ment be reversed and a new trial granted. 


OLDHAM and Errerson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 

REVERSED. 


FRANK ANDERSON, APPELLEE, V. UNION STOCK Yarpbs Com- 
PANY, APPELLANT. 


Fitep Octoper 4, 1906. No. 14,404. 


1. Master and Servant: ASSUMPTION or Risks. A servant engaged in 
a hazardous occupation assumes the risk of injury to himself 
from all its obvious dangers. 


2. Evidence examined, and held to be insufficient to support the verdict. 


APPEAL from the district court for Douglas county: 
WILLIAM A, REDICK, JUDGE. Reversed. 


Greene, Breckenridge & Kinsler, for appellant. 


Weaver & Giller, contra. 
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AMES, C. 


There is but one question in this case. The facts relative 
to it are not in dispute, and briefly but comprehensively 
stated are that the plaintiff was a middle-aged man of 
ordinary mental and physical endowments and of many 
years’ experience as a railway switchman, in which capac- 
ity he had been for several months in the service of the 
defendant company and engaged in switching, coupling 
and uncoupling of cars at a point where the accident about 
to be mentioned happened. ‘The tracks and roadbed of 
defendant company at that place were, and had been dur- 
ing all the time of the plaintiff’s service, illy constructed, 
badly out of repair and obviously hazardous to the com- 
pany’s employees. The roadbed was winding and uneven, 
was continuously overflowed or partly submerged by water 
from a nearby sewer, and there were holes in and irregu- 
larities of the surface, more or less filled with mud, and 
caused, some of them, by the protrusion of the cross ties 
or the ends of them above the surface at some places and by 
corresponding depressions at others. So many and great 
were these defects that the cars, when moved over the 
tracks, swayed and rocked from side to side to a degree 
rendering it dangerous for the plaintiff to walk along the 
tops of them as he was frequently obliged to do in the dis- 
charge of his duties. It is the settled and undisputed law 
of this state that of injuries arising from any of these 
known and obvious defects the plaintiff, by continuing in 
his employment with knowledge of them, assumes the risk. 
Norfolk Beet-Sugar Co. v. Hight, 56 Neb. 162; s. c. 59 Neb. 
100. 

Plaintiff on a certain day stepped in between two cars, 
one of which was moving, for the purpose of making a 
coupling of them, and, in attempting to retreat from that 
position, lost his balance so as to be unable to mount the 
approaching car, as he had intended doing, and was 
swayed around and caught between its side and a platform 
of a nearby building, receiving injuries for which he re 
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covered a. verdict in this action. He testifies that from 
his sensations at the time of the accident he is satisfied 
that the- loss of his equilibrium was due to his stepping 
into a hole in the roadbed just outside the railway rail 
and some six or eight inches deep. But he did not see 
such a hole either at that time, or before or after the 
event. But he says that he knew, and had previously 
known, that in that immediate locality the dirt was in 
places washed away so as generally to leave spaces be- 
tween the ends of the ties, some of which were rotten and 
sticking up, and that the track there was generally out 
of repair and in bad condition. This is the substance of 
the whole of the evidence on behalf of the plaintiff with 
respect to the cause and the manner of the happening of 
the accident. 

Now, accepting the doctrine of the above cited case as 
a major premise, the plaintiff cannot recover unless either 
one or the other of two inferences can reasonably be 
drawn from the foregoing evidence, that is to say: either 
that a hole such as he supposes, but of such a character 
as not to be obvious to him, had existed there for such a 
length of time, and so obviously to the defendant and its 
servants that they were guilty of negligence in allowing 
its continuance, or else that such a hole had been negli- 
gently made by the defendant or ity servants without the 
knowledge of the plaintiff and so recently as to escape his 
notice. The latter of these suppositions there is no pre- 
tense of evidence to support, and the former of them is 
manifestly absurd. There is a third possible supposition, 
but it is involved in the former of those just mentioned 
and is disposed of with it. It may be assumed that such 
a hole as is suggested existed without the actual knowl- 
edge of either the plaintiff or his employer, but was the 
natural and probable result of the conditions of the local- 
ity with which he was familiar. In that case, danger of 
its production and of injury from it were risks.which he 
assumed from the nature of his employment. In addition 
to the foregoing; a witness for the defense testified, with- 
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out contradiction, that he examined the place immediately 
after the accident and that there was no hole there. Pre- 
sumably what the plaintiff mistook for a hole was a space 
between two protruding ends of cross-ties. 

We are therefore of opinion that the evidence is insuffi- 
cient to uphold the verdict, and recommend that the judg- 
ment be reversed and a new trial granted. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


LORENZO L. HILE, APPELLANT, Vv. M. N. Troupe, County 
TREASURER, ET AL., APPELLEES. 


Fitep Ocroser 4, 1906. No. 14,525. 


1. School Lands: Renemption. A lessee of school lands or his assignee 
under a lease executed pursuant to the act of February 24, 1883 
(jaws 1883, ch. 74), who is delinquent of payments reserved in 
the instrument, is entitled to redeem from a forfeiture incurred 
by such delinquency at any time before such lands shall be actu- 
ally resold or released. 


2. : LEASE, RecoRDING ASSIGNMENT OF. An assignment of a lease 


of school lands that was executed prior to the passage of the act 
of March 5, 1885 (laws 1885, ch. 85), is not affected by the pro- 
visions of that act requiring such assignments to be recorded in 
the office of the commissioner of public lands and buildings. 


APPEAL from the district court for Buffalo county: 
Bruno O. HosTercer, JuDeH. Reversed. 


H. M. Sinelair, for appellant. 


Norris Brown, Attorney General, and William T. 
Thompson, contra. 
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AMES, C, 


In December, 1888, one Reed became a lessee of a cer- 
tain tract of school land of this state pursuant to a stat- 
ute then in force, and his lease became by purchase and 
mesne assignment the property of the plaintiff herein in 
Novéinber, 1889. At that time no default of the covenants 
of the contract had been committed by the assignors of 
the plaintiff, and he at once entered into, and has since 
continued in, possession of the lands and has made last- 
ing and valuable improvements thereon, claiming a right 
thereto as owner of the interest created by the lease and 
as assignee of the instrument. Continuously, also, from 
that time until the year 1904, he paid the annual instal- 
ments of rent reserved by the lease, which sums were 
received and accounted for, without objection, by the 
proper official authorities, as belonging to the public edu- 
cational funds of the state. The plaintiff became delin- 
quent of an instalment of rent stipulated by the contract 
to be paid for the year 1904, and thereupon the lands 
were, by authority of the board of educational lands and 
funds, advertised for sale or lease, pursuant to the statute, 
as having been forfeited. Notice of a declaration of such 
forfeiture by the board having been served upon the plain- 
tiff, he at once, and before the time specified in the adver- 
tisement for offering the lands, tendered to the treasurer 
of the county in which the lands lie the full amount of all 
delinquencies, interest, penalties and costs that had ac- 
crued under the lease, as a redemption from such for- 
feiture. But the treasurer, acting under the advice and 
instruction of the state board, refused the tender and de- 
clined to accept the money offered, for the sole expressed 
reason that the time for such redemption had expired. 
The board thereupon proceeded to offer said lands at 
public auction, and pursuant to that procedure executed 
a lease of them to one Max Schlund, who by virtue of his 
lease claims a right to the possession of them and of the 
improvements situated thereon. This is an action upon a 
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petition setting forth the foregoing facts, and against the 
state board, the county treasurer and the lessee, Schlund, 
to obtain a judicial decree for redemption. A general de- 
murrer to the petition was sustained, and the suit dis- 
missed. The plaintiff appeals. 

The statute in force at the ‘time the lease in suit was 
executed enacted a procedure for the declaration of for- 
feitures in cases of delinquencies in payments of rents, 
but with the following proviso: ‘Provided, the owner of 
any contract of sale or lease so forfeited may redeem the 
same by paying all delinquencies and costs at any time 
before such land is again sold or Icased.” TLaws 1888, ch. 
74, sec. 20. This proviso remained in force until 1903, 
when it was amended by substituting for the portion 
thereof printed in italics the words “at any time before 
such land is advertised to be leased at public auction” 
(laws 1903, ch. 100, sec. 17), and the statute as thercto- 
fore existing was then repealed. But the matter with 
which the legislature was dealing was not the exercise of 
governmental functions merely, but one having reference 
to the rights and obligations of the state as a party to 
certain contracts, and it is a well-settled principle that a 
state is as powerless, under the operation of section 10, 
article I of the. constitution of the United States, to 
impair by law its own contractual obligations as it is to 
affect in like manner the contracts of natural persons. 
Davis v. Gray, 83 U. 8. 208; Hail v. Wisconsin, 103 U. S. 
5; People v. Stephens, 71 N. Y. 527. And it is a principle 
much older than the constitution of the United States 
“that the laws which subsist at the time and place of the 
making of a contract, and where it is to be performed, 
enter into and form a part of it, as if they were expressly 
referred to or incorporated in its terms. This principle 
embaces alike those which affect its validity, construction, 
discharge, and enforcement.” Von Hoffman v. City of 
Quincy, TL U.S. 535, 550. This language is authoritative 
and binding, not only upon this court, but upon every 
branch and functionary of the state government. And it 
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is said by the same high authority: “Any deviation from — 
its terms, by postponing or accelerating the period of 
performance which it prescribes, imposing conditions not 
expressed in the contract, or dispensing with the per- 
formance of those which are, * * * impairs its obliga- 
tions.” Green v. Biddle, 8 Wheat. (U. 8.), *1, *84. It 
is clear therefore that the right of redemption created by 
the above quoted proviso in the statute in force when the 
lease in suit was made became incorporated with and a 
part of that instrument. The proviso had nothing to do, 
as the attorney general contends that it did, with mere 
procedure or with the remedy by which the state was and 
is entitled to declare and enforce a forfeiture and a resale 
or release of the land; but it is entirely distinct therefrom 
and expressly designed to preserve to the lessee the valu- 
able right to atone for his delinquencies and to redeem his 
land from forfeiture at any time during the pendency of 
such proceedings and before their termination by an ac- 
tual resale or release. That such a right is a contractual 
one, which is valuable and vested and protected by the 
above mentioned constitutional guaranty, the authorities 
leave us no room to doubt. Bronson v. Kinzie, 1 How. 
(U. S.) *311; Howard v. Bugbee, 24 How. (U. S.) 461; 
Cargill v. Power, 1 Mich. 369; Moody v. Hoskins, 64 Miss. 
468; Dorrington v. Myers, 11 Neb. 388; Von Hoffman v. 
City of Quincy, supra. The act of 1903 was therefore, in 
the respect mentioned, inoperative upon the lease in 
question. 

The statute enacted in 1883, and in force at the time the 
lease in suit was executed, contained no regulation with 
reference to the record of assignments of such instru- 
ments, nor requirement that they should contain any stip- 
ulation or recital relative to that subject, but in 1885 the 
legislature passed a new and comprehensive act “to pro- 
vide for the registry, sale, leasing and general manage 
ment of all lands and funds set apart for educational pur- 
poses, and for the investment of funds arising from the 
sale of such lands” (laws 1885, ch. 85), and to repeal an 
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act having a similar title passed in 1888, the latter being 
the statute first above mentioned. The new act provided 
a considerable amplification of the procedure established 
by that which it superseded, and contained several re- 
strictions and regulations not found in the latter, and 
required, among other things, that leases issued pursuant 
to it should contain a stipulation or recital that “no as- 
signment of such lease contract shall be valid unless the 
same be entered of record in the office of the commissioner 
of public lands and buildings.” Laws 1885, ch. 85, sec. 14. 
But the act contained no general provision relative to the 
record of assignments of leases not containing such stipu- 
lation or recital, nor any, except that already quoted, with 
respect to those containing it, so that the requirement did 
not by its terms apply to the record of assignments of 
any leases except such as should be thereafter executed 
pursuant to its authority. If the legislature intended that 
the regulation with respect to the record of assignment 
should have prospective operation only, and should be 
applicable solely to leases thereafter to be executed and 
containing the required recital, it could have chosen no 
more apt language for the expression of that purpose. It 
cannot be supposed to have been intended to have unre- 
stricted retroactive operation, because the legislature was 
incompetent to invalidate previously executed assign- 
ments of then existing leases, and no practical object 
would have been accomplished by requiring such a record 
by persons holding or obtaining leases through mesne as- 
signments, because a record of the immediate assignment, 
without a record of those intermediate, would not have 
disclosed a chain of title or have furnished the state board 
or the public with any useful information. The plaintiff’s 
title was acquired through two mesne assignments, both of 
which were executed before the passage of the act of 1885, 
and to neither of which can that act, by any possible con- 
struction, be said to have been applicable, and we think 
that it had no application to the immediate oleate to 
the plaintiff. 


204 NEBRASKA REPORTS. [ Vou. 77 


Ilile v. ‘Troupe. 


This conclusion relieves us from a necessity, which 
might otherwise have been imposed upon us, of deciding 
the questions of estoppel which were much discussed in 
the briefs and arguments of counsel on both sides. “We 
may say in passing, however, that we much doubt that 
equity would permit a forfeiture for failure to record an 
assignment after there had been 13 years’ occupancy under 
it in good faith, accompanied by the payment of that many 
years’ rent charges, and the erecting of lasting and valu- 
able improvements. It may be observed in this connection 
that it is not the lease that the statute avoids for failure 
to record an assignment, but merely the unrecorded as- 
signment, and we doubt if the court would permit an ex- 
tension of a forfeiture to the lease itself, or make a fail- 
ure to record in a case like this, in which the assignee was 
known to be actually in possession and had made pay- 
ment of instalments of rent which the state had accepted 
without objection, a cause for disturbing the plaintiff, 
except at the instance of some person having a better 
right. It is a matter of indifference to the state who has 
the bare legal title to the leasehold, or who furnishes the 
redemption money, so long as the latter is not a mere vol- 
unteer having no interest, which the plaintiff certainly 
is not. But, for reasons already stated, we do not find it 
necessary to express an opinion upon these questions, and 
therefore refrain from so doing. We are satisfied that 
upon the facts alleged in the petition and admitted by the 
demurrers the plaintiff is entitled to the relief prayed in 
his petition, and recommend that the judgnient of the 
district court be reversed and the cause remanded for 
further proceedings. 


EPPERSON, C., concurs. 


OLDHAM, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
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court be reversed and the cause remanded for further pro- 
ceedings. ‘ 
REVERSED. 


GrEorce E. Norwoop v. BANK OF COMMERCE OF LINCOLN, 
NEBRASKA. 


Fitep Ocroser 4, 1906. No. 14,351. 


1. Note: Bona Fink PurcHaser. To defeat a recovery on a promissory 
note in the hands of an indorsee, who takes it before maturity 
for a valuable consideration, in the ordinary course of business, 
without notice, it is not sufficient to show that it was taken under 
circumstances which might excite suspicion in the mind of a 
prudent man, but it must be shown that the indorsee took the 
paper under circumstances showing bad faith or want of honesty 
on his part. Dobbins v. Oberman, 17 Neb. 163, followed and 
approved. 


2. Evidence examined, and held not sufficient to show bad faith or 
want of honesty in the purchase of the note in controversy. 


Error to the district court for Nuckolls county: LEsuin 
G. Hunp, Jupen. Affirmed. 


Cole & Brown, for plaintiff in error. 
S. L. Getsthardt and W. F. Buck, contra. 


CLDHAM, C. 


This action was begun in the district court for Nuckolls 
county, Nebraska, to recover the amount alleged to be 
due upon a certain promissory note, executed by the de- 
fendant and payable to the Leader Fence Machine Manu- 
facturing Company, and alleged to have been indorsed 
for a valuable consideration to the plaintiff before 
maturity. Defendant, for answer to plaintiff’s petition, 
admitted the execution of the note, and denied that the 
note was purchased for value, and without notice, by the 
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plaintiff before its maturity. The answer further alleged, 
‘in substance, that the note was given without considera- 
tion; that defendant was induced to sign the note by the 
representations of the agent of the fence company that the 
note would not be negotiated, and that it would be simply 
held as security for such machines as defendant would sell 
for the company for a period of six months; that it was 
agreed at the time of the execution of the note that defend- 
ant was to act as the agent of the fence company and sell 
its machines in a certain portion of Nuckolls county; that 
the machine company agreed to furnish machines to the 
defendant for sale at the price of $6 apiece, with the freight 
prepaid, and to send a man to aid the defendant in the sale 
of the machines; and that the machines were represented 
to be first class in every particular, and that they would 
build and construct in an easy and practical manner any 
sort of a wire fence, and that they would sell readily, and 
that the company would furnish wire to him for building 
fences at two and one-half cents a pound; that defendant 
relied on all.these representations when he signed the 
note, and that all such representations were false; that it 
was further represented that, if defendant did not sell any 
machines within six months, the company would return 
his note and take back the machines delivered to his order. 
It was further alleged that defendant had offered to return 
all machines and all property delivered to him by the com- 
pany and had kept his tender good. There is no allegation 
in the answer that the maker of the note and the indorser 
thereof were solvent and known to be solvent at the time 
of the purchase of the note. Plaintiff filed a reply in the 
nature of a general denial of the new matter set up in the 
answer, and alleging the purchase in good faith, without 
notice in the ordinary course of business. On issues thus 
joined there was a trial to the court and jury, and at the 
close of the testimony the court directed a verdict for the 
plaintiff, and entered judgment on the verdict. To reverse 
this judgment defendant brings error to this court. 

At the trial of the cause plaintiff assumed the burden 
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of proving the bona fides of the purchase of the note before 
maturity, and for this purpose offered in evidence the 
deposition of Morris Weil, president of the plaintiff bank, 
whose testimony on the material issues is as follows: “Q. 
I show you here a paper, identified by the reporter as Ex- 
hibit 1, purporting to be a promissory note for $100 dated 
February 14, 1903, signed G. E. Norwood, and I ask you 
who is the holder and owner of this note? A. The Bank of 
Commerce. Q. Look at the indorsement there, the words 
‘Leader Fence Machine Mfg. Co., by J. M. Barber, Mgr.’ 
I will ask you if you know whose signature that is? A. 
Yes. . Mr. J. M. Barber. Q. Who is this J. M. Barber? 
A. He is the manager of the Leader Fence Machine Man- 
ufacturing Company. Q. When did the Bank of Com- 
merce purchase that note? * * * With reference to 
the maturity, when was it, before or after? A. Long 
before. Q. What consideration, if any, did the Bank of 
Commerce give for it, cash or what? A. Cash. Q. In 
what way did the Bank of Commerce get it with reference 
to its being in the regular course of business?- A. Mr. 
Barber presented this note with others and we purchased 
them of him in the regular course of business. Q. What 
knowledge or notice, if any, did you or the bank have of 
any defense of any kind to the payment of this note? A. 
None whatever. Q. Did you know of any reason of any 
‘kind why the maker should not pay the note? If so, state. 
A. None whatever.” 

Cross-examination: “Q. Do you know where Mr. Barber 
‘came from when he came to sell this note? A. I do not. 
Q. Had you seen him before that? A. Yes, sir. Q. Where 
and when? A. In the bank, at a previous time. Q. Had 
he made some arrangement, or had some conversation with 
you relative to the purchase of certain notes that he might 
obtain? A. No, sir. Q. Did you have any intimation of 
any kind that he would bring certain notes to you to pur- 
chase? A. No, sir. Q. What was the nature of his con- 
versation with regard to this paper? A. He presented us 
a bunch of paper, and asked us on what basis we would 
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purchase them. We figured on them, and purchased them. 
Q. Did he tell you, or make you acquainted with the nature 
of his business at these times? A. Yes, sir. Q. What busi- 
ness did he say he was engaged in? A. Manufacturing 
machines for making wire fence. Q. Did you know any- 
thing of this company at the time that he came there? A. 
Yes, sir. Q. Did you inquire into the nature and charac- 
ter of the company? A. Yes, sir. Q. And you knew that 
he was the manager? A. Yes, sir. Q. Did you buy the 
note from him before you found out the financial respon- 
sibility of the maker? A. Yes, sir. Q. How much did you 
pay for the note? A. It was bought together with others. 
Q. What others? <A. There were five different sets of 
_ notes presented at that time for discount. Q. How much 
did you say you paid for the note? A. It was bought with 
others and not bought separate. Q. Have you any idea 
how much you paid for this note? A. For the aggregate? 
Q. Yes. A. Ihave. Q. How much did the notes aggregate 
that you purchased at that time? A. I believe $1,900. Q. 
That was the face of the notes? A. Yes, sir. Q. What 
did you pay for them? A. $900. Q. How did you pay it? 
A. In cash. Q. Do you know anything about this man 
Barber’s financial standing? A. Yes, sir. Q. What do 
you know about him? A. His record is good. Q. When 
you answer that, do you mean with reference to the com- 
pany that he acted as manager for, or his own responsi-- 
bility? A. The company and his own responsibility. Q. 
Both together? <A. Yes, sir. Q. Did you ascertain that 
fact before you purchased the notes? A. Yes, sir. Q. I 
believe you answered that you did not make any inquiry 
about the maker of this note? A. Not before purchasing. 
Q. Did you,-of any of those notes that you purchased? 
A. No, sir. Q. Did you know anything about their charac- 
ter or standing financially? A. Only the affidavits that 
were attached to those notes. You might not call it an 
affidavit, but a memorandum obtained from one of the offi- 
cers, if I am not mistaken, that the makers of these notes 
had property in their own names, and were responsible 


VOL. 77] SEPTEMBER TERM, 1906. 209 


Norwood vy. Bank of Commerce. 


people.” This was all the testimony offered on the bona 
fides of the transfer of the note, which was negotiable in 
form. 

Defendant then took the stand on his own behalf and 
testified that the note was given to a Mr. Iriefield, who was 
an agent of the Leader Fence Machine Manufacturing 
Company, and offered to prove by himself and others that 
Fiefield, representing the fence machine company, made 
the representations alleged in the answer to procure de- 
fendant’s signature to the note; and that the machines, 
for which the note was given, were an entire failure and 
did not build fences as represented, were not practical in 
any way, and were absolutely worthless; and also that the 
machines were to be sent to Nelson, freight prepaid, which 
was not done; and that as soon as defendant had discov- 
ered the fraud and misrepresentations he offered to return 
the machines and supplies that he had received from the 
company. This offer of proof was denied by the court, and, 
no other testimony being offered, the court directed a ver- 
dict for the plaintiff for the amount of the note and 
interest. In the case of Violet v. Rose, 39 Neb. 660, after 
a careful and painstaking review of the former decisions of 
this court, the rule was established that, where fraud is 
alleged in the inception of the note, the burden is on the 
plaintiff to prove the bona fides of the transfer; but, where 
a want of consideration is relied upon, the burden is on 
the defendant to show the mala fides of the transfer. It is 
also determined in this case that the order of proof, where 
failure of consideration is pleaded against an indorsee, 
rests in the sound discretion of the trial court, that is, 
that the court may permit testimony tending to show a 
failure of consideration before evidence tending to im- 
peach the good faith of the indorsement has been offered. 
Now in the case at bar plaintiff on his own volition intro- 
duced evidence, already set out in this opinion, tending 
to show the good faith of the purchase of the note in suit, 
and the only evidence offered by defendant touching on 
this question was such as was elicited from plaintiff’s pres- 
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ident on his cross-examination. This testimony was that 
the president of the bank had purchased this note with 
others aggregating $1,900, for the sum of $900; that he 
knew that the party offering the notes was the general 
manager of the payee of the note, and that the payee was 
engaged in the manufacture of fence machines; and that 
both the genera] agent and the payee were reported to be 
solvent. Now, as before stated, there was no allegation in 
the answer that the maker of the note was solvent, or that 
the makers of any other of the bunch of notes purchased 
“by plaintiff were solvent. The only thing touching on 
this question was the answer of plaintiff’s witness that | 
certain property statements were attached to the notes, 
Defendant offered no testimony directly tending to show 
that any of the makers of the notes purchased by the bank 
were in fact solvent and known to be so by the plaintiff at 
the time of the purchase. If all the evidence offered had 
been admitted, it would have constituted no defense against 
an indorsee under the law merchant. In Dobbins v. Ober- 
man, 17 Neb. 163, it is said that, to defeat a recovery on a 
promissory note in the hands of an indorsee who takes it 
before maturity for a valuable consideration, “it is not 
sufficient to show that he took it under circumstances 
which ought to excite suspicion in the mind of a prudent 
man. To have that effect it must be shown that he took 
the paper under circumstances showing bad faith or want 
of honesty on his part.” This doctrine has been quoted 
with approval in Rublee v. Davis, 33 Neb. 779; Martin v. 
Johnston, 34 Neb. 797, and First Nat. Bank v. Pennington, 
57 Neb. 404. The only evidence offered, which in any 
way tends to impeach the good faith of the purchase of the 
note in suit was the discount which the indorsee received 
on the whole bunch of notes purchased. These notes, pre- 
sumably, were for small sums on different persons, resid- 
ing at considerable distance from the place of business 
of the indorsee, so that the cost of collection might reason- 
ably have been taken into consideration in estimating the 
discount on the paper. The note in suit . re no interest 
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by its terms, and there is no evidence that any of the others 
differed in this respect. 

The question of the solvency of the makers was not 
placed in issue by the proof offered, so that the only ques- 
tion to determine is whether or not the discount for which 
the notes were purchased, standing alone, is sufficient to 
show bad faith in their purchase, while the purchase of 
negotiable paper on a known solvent maker for a sum 
materially less than the face of the paper is often referred 
to by judges and text-writers as a circumstance tending to 
show bad faith in its purchase; yet, unless the considera- 
tion is grossly inadequate, this circumstance alone is not - 
sufficient to establish the mala fides of the transfer. 

We are therefore of the opinion that the evidence offered 
was wholly insufficient to show either bad faith or want 
of consideration in the purchase of the note, and, conse 
quently, it is immaterial whether the evidence offered by 
defendant tending to show a want of consideration as 
between the original parties to the note had been admitted 
or excluded, for in either event an instruction directing 
a verdict for the plaintiff should have been given. We 
therefore recommend that the judgment of the district 
court be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


’ AFFIRMED. 


AMERICAN BONDING COMPANY OF BALTIMORE, APPELLANT, 
v. BELLE M. PULVER ET AL., APPELLEES. 


Firep Ocroser 4, 1906. No. 14,428. 


1. Depositions. A deposition to be admitted in evidence must be re- 
duced to writing by the officer taking the deposition, or by the 
witness giving the testimony, or by a disinterested person, in 
the presence of the officer. 
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: CerrivicaTe. A certificate to a deposition, which fails to 
show that the deposition was reduced to writing by the officer, 
or by the witness, or by a disinterested person, in the presence 
of the officer, and which further fails to show that the deposition 
was taken at the time and place named in the notice, is fatally 
defective. 


APPEAL from the district court for Kearney county: 
Ep L. ApamMs, Jupcr. Affirmed. 


Hall & Stout and J. H. Robb, for appellant. 
M. D. King and Jd. L. M. cPheely, contra. 


OLDHAM, C. 


This was a suit in the nature of a creditor’s bill seeking 
to set aside the conveyances of a tract of land in Kearney 
county, Nebraska, from defendant Belle M. Pulver to 
Christ Doyle, and from Ruth A. Doyle, the widow and 
devisee of Christ Doyle, to James E. Pulver, the husband 
of Belle M. Pulver. The petition alleged that these trans- 
fers were made without consideration and for the purpose 
of hindering and delaying the plaintiff, who was a judg- 
ment creditor of Belle M Pulver. The answer was in the 
nature of a general denial. There was a trial of the issues 
to the court, and at the close of the testimony plaintiff’s 
bill was dismissed. To reverse this judgment of the dis- 
trict court plaintiff has appealed to this court. 

An alleged error of the district court in suppressing the 
deposition of William M. Reinhardt, which was relied upon 
by the plaintiff to establish its claim as a purchaser and 
assignee of the judgment against Belle M. Pulver and 
others, is the only assignment relied upon for a reversal of 
the judgment. It is conceded that withont the evidence 
contained in this deposition plaintiff’s testimony was insuf- 
ficient to sustain a judgment in its favor, so that the only 
question to be determined is whether or not the district 
court erred in suppressing this deposition. The notice 
to take the deposition was of a statutory form, and was to 
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the effect that on Monday, the ist day of May, 1905, the 
plaintiff would take the depositions of William M. Rein- 
hardt and other witnesses theréin named before competent 
authority at the office of the American Bonding Company 
-in the city of Baltimore, state of Maryland, at the hour of 
10 o’clock A. M., with authority to adjourn from day to day 
until all such depositions shall have been taken. A copy of 
this notice was duly served upon the attorneys of the de- 
fendants. The certificate to the deposition of William M.. 
Reinhardt, taken under this notice, was as follows: “State 
of Maryland, City of Baltimore, Sct.: I, Millard Leonard, 
a duly qualified notary public of the state of Maryland, 
’ in and for the city of Baltimore, do hereby certify that 
William M. Reinhardt was by me first duly sworn to tes- 
tify to the truth, the whole truth, and nothing but the 
truth, and that the above deposition by him subscribed to, 
as above set forth, was reduced to writing by my official 
stenographer, J. ©. Hayne, under my dictation and super- 
vision, in my presence, and was subscribed to in my 
presence, and was taken in my office in Baltimore city, 
and that I am not counsel or attorney for either party. 
In testimony whereof, I hereunto subscribe my name 
and affix my notarial seal, this first day of May, A. D. 1905. 
(Seal) Millard Leonard, Notary Publie.” Section 385 
of the code provides: “The officer taking the depositions 
shall annex thereto a certificate showing the following 
facts: First. That the witness was first sworn to testify 
the truth, the whole truth and nothing but the truth. 
Second. That the deposition was reduced to writing by 
some proper person (naming him). Third. That the dep- 
osition was written and subscribed in the presence of the 
officer certifying thereto. Fourth. That the deposition 
was taken at the time and place specified in the notice.” 
A substantial compliance with these requirements of the 
statute is a necessary prerequisite to the admission of a 
deposition in evidence in the trial of acause. An examina- 
tion of the provisions of the section just quoted shows 
what are the essential requirements of a certificate to a 


214 NEBRASKA REPORTS. : [Vo. 77 


American Bonding Co. v. Pulver, 


deposition. The certificate must show that the witness 
was sworn to testify to the truth, and “second, that the 
deposition was reduced to writing by some proper person.” 
The provision requiring a proper person must be read in ~ 
connection with section 380, which says: “The deposition 
shall be written in the presence of the officer taking the 
same, either by the officer, the witness, or some disinter- 
ested person.” Here is a limitation on the authority to 
write the deposition, even in the presence of the officer, and 
this limitation is that either the officer must write it, or 
the witness must write it, or some disinterested person 
must write it, and then it must be subscribed by the wit- 
ness. Now, the certificate in the case at bar shows that the 
deposition was reduced to writing by J. C. Hayne, the offi- 
cial stenographer of the notary, but it does not show that J. 
C. Hayne was a disinterested party. And, if he were not 
a disinterested party, he was not a proper person within 
the meaning of section 385 of the code, above quoted. The 
fourth provision of section 385, supra, is that the certifi- 
cate shall show that the deposition was taken at the time 
and place specified in the notice. The notice, as before 
set out, provides that the deposition should be taken at 
the office of the American Bonding Company in the city 
of Baltimore, while the certificate shows that the deposi- 
tion was taken “in my office in Baltimore city,” meaning 
the office of Millard Leonard, notary public. It therefore 
appears that the certificate was irregular in not showing 
that the testimony was reduced to writing by a disinter- 
ested party, or a proper person, and also defective in not 
showing that it was taken at the time and place in the 
notice specified. 

We are therefore of opinion that the trial judge was 
justified in suppressing the deposition, and we recommend 
that the judgment of the district court be affirmed. 


AMES and Epperson, CC., concur. 
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By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


J. H. KEITH, TRUSTEE, ET AL.,. APPELLEES, V. JOSEPH BRUDER 
BY AL., APPELLANTS. 


Frrep OctToser 4, 1906. No. 14,430. 


1. Judgment: Revivor. The successor of a deceased judgment creditor 
may, after the expiration of a year, revive an action by a bill or 
a supplemental petition. 


2. Petition examined, and held sufficient to sustain the judgment. 


APPEAL from the district court for Holt county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Lewis C. Chapman, for appellants. 
R. R. Dickson and O. A. Williams, contra. 


OLDHAM, C. 


This was an action instituted in the district court for 
Holt county, Nebraska, in the nature of a bill of revivor 
‘of a judgment entered in said court on the 30th day of 
November, 1891, for the foreclosure of a deed of trust 
executed and delivered to secure the payment of a promis- 
sory note therein described. It appears from the petition 
filed that all the parties in interest were duly served and 
in court at the time of the original decree of foreclosure; 
that thereafter an order of sale was duly issued upon the 
decree and the sale had, at which the beneficiary, the 
legal holder of the note, was the purchaser by his attorney ; 
that thereafter the sale was confirmed and deed issued to 
the executors of the holder of the note, who had departed 
this life before the sale was had; that thereafter, it being 
made to appear to the court that the holder of the note, A. 
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A. Low, who had been a resident of the city of Brooklyn, 
New York, had departed this life before the sale, the deed 
and order of confirmiution of the sale were set aside, and 
the action was revived in the name of A. A. Low and 
Seth Low, the executors and administrators of the estate 
of the deceased. This order was entered on the 2d day of 
December, 1896, and a new order of sale was directed, 
but no sale was had under this order. On the contrary, 
the executors of the Low estate, under a provision of the 
will authorizing them to dispose of the personal and real 
property of the deceased, conveyed by deed the interest of 
the deceased in the lands in controversy to H. M. Henley, 
the plaintiff in interest in the present cause of action. 
Plaintiff filed this deed for record and thereafter, in 
January, 1908, instituted the present action by an original 
bill, in which he alleged the above stated facts and prayed 
the court that he be subrogated to the rights of the original 
judgment creditor; that the former void deeds be canceled, 
and that an.alias order of sale be issued for the enforce- 
ment of the judgment. His prayer for relief was contested 
by defendants Bruder and wife, the owners of the equity 
of redemption in the lands, who filed a general demurrer 
to the petition. The demurrer was overruled, and a judg- 
ment was entered granting the relief prayed for in the 
plaintiff’s petition. To reverse this judgment defendants 
have appealed to this court. 

The sole question presented is as to the sufficiency of the 
petition to support the judgment. The contention seems 
to be that a judgment can only be revived on motion or on 
supplemental petition, but not by an original bill. The 
petition plainly on its face states a meritorious cause of 
action entitling plaintiff to equitable relief, unless he is 
foreclosed of such relief by the provisions of the code gov- 
erning the revivor of actions. While the action was not 
brought within one year of the time the right accrued, as 
provided for in sections 456 to 470 of the code, yet the 
summary method pointed out in these sections of our stat- 
ute have been held not to prescribe an exclusive method of 
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revivor. Hayden v. Huff, 62 Neb. 375, and cases there 
cited. On the contrary, it was held in the case just cited 
that an action for revivor after the expiration of one year 
might be maintained either by a supplemental petition or 
by an original bill, as was done in the case at bar. 

We are therefore of opinion that plaintiffs’ petition is 
sufficient to sustain the judgment, and we recommend 
that the judgment of the district court be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


LINCOLN TRACTION COMPANY V. WILLIAM H. BrooKovVER.* 
Firep Ocroser 4, 1906. No. 14,283. 


1. Carriers: NEGLIGENCE: BURDEN oF Proor. In an action for damages 
against a street railway company for a personal injury caused by 
the alleged negligent starting of one of its cars when the plain- 
tiff, a passenger, was in the act of alighting, the defense being a 
general or special denial, the burden of proof never shifts, but 
remains with the plaintiff to prove that the injury was received 
substantially as alleged. : 


: Insrrucrion. When, in an action for damages for 
a personal injury inflicted while the plaintiff, a passenger, was 
in the act of alighting from a street railway car, the evidence 
is conflicting as to where the plaintiff alighted, an instruction 
that “plaintiff became a passenger of the company, and continued 
to be its passenger up to and including the act of alighting at his 
proper stopping place,” is erroneous. 


Error to the district court for Lancaster county: LIN- 
COLN FROST, JUDGE. Reversed. ; 


Clark & Allen, for plaintiff in error. 


Rose & Comstock, contra. 


*Rehearing allowed. See opinion, p. 221, post. 
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EPPERSON, ©. 


This action was instituted by the defendant in error 
against the plaintiff in error in the district court for Lan- 
caster county to recover damages for a personal injury 
caused by the alleged carelessness of the plaintiff in error. 
Plaintiff in the court below alleged that he was a passenger 
upon one of defendant’s street cars west bound from Vine 
street in the city of Lincoln to the intersection of O and 
Sixteenth streets; that, while he was in the act of alighting 
at his place of destination, defendant’s employees negli- 
gently, carelessly, and unlawfully, and without warning 
to plaintiff, and without stopping a sufficient length of 
time to permit the plaintiff to safely alight, started said 
car suddenly and with a jerk, the force of which unbal- 
anced the plaintiff and threw him violently upon the 
pavement. For answer, the defendant alleged: First, a 
general denial; and second, admitted that the plaintiff was 
a passenger on defendant’s car, and alleged “that, while 
the car was moving rapidly, and before it reached the 
crossing, the plaintiff left his seat in the car, walked to 
the platform, and negligently and carelessly stepped there- 
from while the car was in motion as aforesaid, and fell 
upon the street, and whatever injuries the plaintiff 
received, if any, were caused by his negligence and care 
lessness in alighting from the car while it was in motion.” 
The evidence was conflicting. The plaintiff testified that 
the injury was substantially as alleged in the petition. 
This was corroborated by other witnesses. Several wit- 
nesses for the defendant testified that it occurred as 
alleged in the second paragraph of the answer. The court 
gave instruction No. 10, in the first paragraph of which the 
jury were told that the burden of proof was on the plaintiff 
to establish the facts alleged in his petition and, in the 
_ second paragraph, that “the burden is upon the defendant 
to show that the plaintiff stepped from the car while in 
motion, and that the plaintiff was negligent in so doing, 
which negligence contributed proximately to his injury, 
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unless the plaintiff in making his own case has shown that 
said act in stepping from the moving car, if you find from 
the evidence that he did so step, was negligence which 
contributed to his injury as the proximate cause.” That 
part of the instruction which relates to the burden being 
upon the defendant is alone objected to. In connection 
with this instruction, counsel for plaintiff places much 
stress upon the second paragraph of the answer, contend- 
ing that it amounts to a plea of contributory negligence, 
and that under such a plea the instruction was proper. 
This also seems to have been the theory of the trial court. 
Contributory negligence is such an act or omission on the 
part of the plaintiff, amounting to a want of ordinary care, 
as, concurring or cooperating with the negligent act of the 
defendant, is a proximate cause or occasion of the injury 
complained of. To constitute contributory negligence 
there must be a want of ordinary care on the part of the 
plaintiff, and a proximate connection between that and the 
injury. The defense alleged in the second paragraph of 
the answer was not such a plea, but a special denial of 
the matters alleged in the petition. The answer was a 
very poor pleading, but as it was not assailed by motion 
we must consider it as it is, and not as it should have been. 
The plaintiff having alleged that his damages were sus- 
tained by the negligence of the defendant, the burden 
of proving it and of establishing such fact by a preponder- 
ance of the evidence rested upon him, and his duty in this 
respect was not lessened by the mere fact that the defend- 
ant had interposed a special denial. The burden of proof 
did not shift during the trial. It is true that the defend- 
ant introduced evidence to prove the fact alleged in his 
special denial, but such evidence would have been admis- 
sible under the general denial. The instruction was preju- 
dicial. Under it the jury might reasonably say that, even 
though the evidence was evenly balanced as to the manner 
the accident occurred, yet the burden of proof, in view of 
the instruction, being upon the defendant, the defendant 
must fail, when, as a matter of law, had the evidence 
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appeared to the jury as evenly: balanced, the verdict should 
have been for defendant. The instruction here complained 
of was similar to the instruction disapproved by this court 
in Lincoln Traction Co. v. Webb, 73 Neb. 136. In the 
opinion therein, delivered by Barnes, J., it is said: “The 
rule seems to be well settled that the burden of proof never 
shifts, but remains with the party holding the affirmative. 
When a party alleges the existence of a fact as the basis 
of a cause of action or defense, the burden is always upon 
him to establish it by proof.” By the instruction in the 
case at bar the court virtually told the jury that the burden 
was upon the plaintiff to establish that he received the 
injury substantially as alleged in his petition, and that 
the burden was upon the defendant to prove that plaintiff 
was guilty of the negligence alleged in the special denial. 
Both could not be true. Evidence of the latter of equal 
weight with the evidence of the former should have de- 
feated the plaintiff. 

The court gave instruction No. 7, excepted to by the de- 
fendant. That part assigned as error reads as follows: 
“The plaintiff, on the evening when the accident in con- 
troversy happened, became a passenger of said company, 
and continued to be its passenger up to and including the 
act of alighting at his preper stopping place.” Under the 
petition it will be observed that the plaintiff desired to 
alight at the junction of Sixteenth and O streets, and, 
according to his evidence, he did alight at that place. It 
was the defendant’s theory, supported by evidence, that the 
plaintiff voluntarily jumped from the car before it reached 
that point and while the car was in motion. This instruc- 
tion was prejudicial. The question as to where the plain- 
tiff alighted was a material one in this case, and it was a 
question for the jury to determine. From the instruction 
the jury might reasonably infer that the trial court was of 
the opinion that the plaintiff did remain on the car until 
the junction was reached. 

For the reasons above stated, we recommend that the 
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judgment of the district court be reversed and the cause 
remanded for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons appearing in the fore- 
going opinion, the judgment is reversed and the cause is 
remanded to the district court for a new trial. 


REVELSED. 


The following opinion on rehearing was filed March 21, 
1907. Former judgment vacated and judgment of district 
court affirmed: 


1. Trial: Instructions. The court should instruct the jury upon all 
the issues presented in the pleadings and evidence. 


2. Pleading: ConTRIBUTORY NEGLIGENCE. An answer in a personal in- 
jury case, which sets forth an act or omission of the plaintiff, 
characterizes it as negligent, and alleges that it caused or con- 
tributed to the injury complained of by the plaintiff’s petition, is 
sufficient to tender the affirmative issue of contributory negli- 
gence. : 


3. Instructions, The true meaning of instructions is to be determined, 
not from a separate phrase or paragraph, but by considering all 
that is said on each subject or branch of the case. 


An instruction which, if standing alone, might be erro- 
neous, may not be so when considered with other instructions 
upon the same subject given in connection therewith. 


BARNES, J. 


In the argument upon the motion for rehearing it was 
made manifest that the opinion, ante, p. 217, does not 
clearly set forth the points which it was intended to deter- 
mine. The petition alleged that the plaintiff was a passen- 
ger upon one of the defendant’s strect cars going west upon 
O street from Vine strect to the intersection of Sixteenth 
street; “that, while he was in the act of alighting at his 
place of destination, defendant’s employees negligently, 
carelessly and unlawfully, and without warning to plain- 
tiff, and without stopping a sufficient length of time to per- 
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mit plaintiff to safely alight, started said car suddenly and 
with a jerk, the force of which unbalanced the plaintiff and 
threw him violently upon the pavement.” The contention 
of the defendant was that the evidence in his behalf 
upon the trial strongly tended to show that the plaintiff 
did not ride to the intersection of Sixteenth street, but, on 
the other hand, alighted from the car before reaching that 
place and while the car was in motion and not at a regular 
stopping place. The defendant further contended that the 
only issue of fact tried to the jury was whether the plain- 
tiff’s allegation that he rode to the proper stopping place, 
and the place of his destination, before attempting to alight 
was true, and insisted that upon that issue the burden of 
proof was upon the plaintiff; whereas the defendant con- 
tended the instruction given, which was quoted in the 
former opinion incorrectly placed the burden of proof upon 
the defendant, upon the sole issue actually tried. It was 
this reason that led the court to adopt the conclusion 
reached in the former opinion. We are satisfied upon fur- 
ther examination of the case that this was an error. There 
can, of course, be no doubt that the answer of the defend- 
ant was an ordinary plea of contributory negligence. It 
contains all of the elements of such a plea, and there can 
be no doubt that, if the sole issue tried was presented 
upon the affirmative allegations of the plaintiff’s petition 
to the effect that the plaintiff rode to his destination to 
the intersection of Sixteenth -street and there alighted 
from the car, the answer of the defendant might be treated 
as a general and specific denial of that issue, and upon 
that issue, of course, the burden of proof would be upon 
the plaintiff. We are satisfied, however, that, while the 
evidence introduced upon the trial was largely directed to 
the question whether or not the defendant continued upon 
the car until it stopped at the intersection of Sixteenth 
street, his final destination, still, as the issues in the case 
were presented and tried, the instruction given by the 
court upon the question of contributory negligence was 
justified by the general issues presented and was not erro- 
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neous. The defendant alleged that, “while the car was mov- 
ing rapidly, and before it reached the crossing, the plain- 
tiff left his seat in the car, walked to the platform, and 
negligently and carelessly stepped therefrom while the 
car was in motion as aforesaid, and fell upon the street, 
and whatever injuries the plaintiff received, if any, were 
caused by his negligence and carelessness in alighting from 
the car while it was in motion.” This presented the issue _ 
of contributory negligence, and there was evidence in the 
record tending to support it. It was therefore proper for 
the court to instruct upon that issue, and as the instruc- 
tion given by the court fairly presented that issue to the 
jarry, it was properly given. 

As another reason for reversing the judgment of .the 
district court, it was held in the former opinion that the 
court erred in giving the seventh paragraph of his instruc- 
tions, which reads as follows: ‘The defendant company 
ig a common carrier of passengers, and as such is required 
to exercise the utmost skill, diligence and foresight con- 
sistent with the business in which it is engaged for the 
. safety of its passengers, and becomes liable for the slight- 
est negligence in that regard. The plaintiff, on the even- 
ing when the accident in controversy happened, became a 
passenger of said company, and continued to be its pas- 
senger up to and including the act of alighting at his 
proper stopping place.” It is the last paragraph of the 
instruction that was disapproved, and such disapproval 
was based on the expression, “at his proper stopping 
place.” It was said: “The question as to where the plain- 
tiff alighted was a material one in this case, and it was a 
question for the jury to determine. From the instruction 
the jury might reasonably infer that the trial court was of 
the opinion that the plaintiff did remain on the car until 
the junction was reached.” We have reexamined the 
record, and find that paragraph 8 of the instructions,’ 
immediately following the one complained of, correctly 
submits the disputed issue as to whether plaintiff stepped 
off the car while it was in motion, or attempted to alight 
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therefrom after it had stopped at the crossing. By the 
concluding part of the ninth paragraph of the instructions, 
the jury were also told to determine whether “the plain- 
tiff stepped from a moving car.” By the tenth instruction, 
defining the burden of proof, the jury were again told to 
determine whether the plaintiff stepped from the car 
while it was in motion. Again, this question was sub- 
mitted to the jury by a special request for findings, which 
appears in the record as follows: “Did the car on which 
the plaintiff was a passenger come to a stop at the inter- 
section of O and Sixteenth streets before the plaintiff 
alighted?” To this special interrogatory the jury an- 
swered, “Yes.” The next special inquiry was: “Did the 
car start while he was in the act of alighting?” This was 
also answered, “Yes.” It is a well-established rule that 
instructions must be construed together, and if, when 
taken as a whole, they correctly announce the rules appli- 
cable to the issues and the evidence they will be upheld, 
even though a single paragraph standing alone may be 
faulty. Barticy v. State, 53 Neb. 310; Love v. Putnam, 41 
Neb. 86. The true meaning of instructions is to be deter- | 
mined, not by a separate phrase or paragraph, but by 
considering all that is said on each particular subject or 
branch of the case. The instruction in question was in- 
tended to serve the single purpose of defining the relation- 
ship of carrier and passenger. If the expression, “at his 
proper stopping place,” had been left out of the instruc- 
tion, it would have been absolutely correct. That it ought 
not to have been used there can be no doubt. But after 
examining the whole record, and construing the instruc- 
tions together as a whole, we are of opinion that the jury 
could not have been, and were not, misled thereby. ° 

For the foregoing reasons, our former: judgment is 
vacated and the judgment of the district court is affirmed. 


JUDGMENT ACCORDINGLY. 
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Horace BROoCKWAY, APPELLEE, V. HENRY REYNOLDS ET AL., 
AVPELLANTS. 


Fiiep Octoser 4, 1906. No. 14,421. 


1. Justice of the Peace: Aprrean: PLEADING. On appeal to the dis- 
trict court a defendant is not required to allege a counterclaim in 
the same language in which it was pleaded in the inferior court. 
It is sufficient if the identity of the counterclaim is preserved, 


2. Depositary: Action: DEFENSES. The depositary of funds in escrow 
is entitled to prove any facts which would defeat the plaintiff's 
claim thereto. 


APPEAL from the district court for Dawes county: 
JAMES J. HARRINGTON, JUDGE. Reversed. 


Albert W. Orites and Ernest M. Slattery, for appellants. 


J. HE. Porter and D. B. Jenckes, contra. 


EPPERSON, C. 


This action was instituted before a justice of the peace 
in Dawes county, and taken on appeal to the district court. 
The plaintiff alleged that he issued his check on the Com- 
mercial State Bank of Crawford in the sum of $125, pay- 
able to the defendant, Pitman; that said check was depos- 
ited with the defendants, Reynolds and Slattery, with 
written agreement providing that the check should be 
delivered to Pitman whenever he procured the transfer to 
the plaintiff of a certain mortgage deed and the notes 
secured thereby; that Pitman never secured the transfer 
of said mortgage and notes; that it was then beyond his 
‘power so to do; that Pitman indorsed the check in con- 
troversy, and that defendants negotiated the same with- 
out plaintiff’s knowledge or consent, and that the amount 
thereof was paid from the plaintiff’s funds. The defend- 
ant Pitman filed a counterclaim, in which he alleged that 
on or about the 7th day of January, 1901, the plaintiff 
agreed to pay him the sum of $100 for his deed conveying 

18 
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to the plaintiff the legal title to the land described in the 
plaintiff’s petition; that the deed and purchase price were 
deposited with defendants, Reynolds and Slattery, to 
become effective upon plaintiff’s receiving the sheriff’s 
deed to the same premises; that on or about the 25th day 
of March, 1901, the plaintiff, without the knowledge or 
consent of the defendant, Pitman, and for the purpose of 
cheating and defrauding the defendant out of the sum of 
$100, represented to Reynolds and Slattery that he wanted 
to show the said deed to his attorneys for examination, 
and if they would let him take it for that purpose he 
would return it in a short time. Upon such representa- 
tions the deed was delivered to plaintiff, who converted 
the same to his own use, and caused it to be recorded; that 
plaintiff forbade Reynolds and Slattery to pay the $100 
purchase price to Pitman. He prayed judgment against 
the plaintiff for $100. The plaintiff filed a motion to 
strike the defendant’s counterclaim from the files, for the 
reason that it set forth a separate and distinct contract 
not pleaded in the court below. This motion was allowed, 
and the counterclaim stricken. The counterclaim alleged 
in the inferior court omitted the reference to the obtaining 
of the sheriff’s deed pleaded in the district court, and 
failed to allege when the delivery of the deed was to be 
made under the agreement. Otherwise, the counterclaim 
alleged in the district court was substantially as that in 
the justice’s court. 

It has been held by this court that a cause of action on 
appeal need not be alleged in the same language used in 
the inferior court, but if the identity of the cause of action 
is preserved the pleading is sufficient. Citizens State 
Bank v. Pence, 59 Neb. 579; Levi v. Fred, 38 Neb. 564. 
In the case at bar the counterclaim alleged was the fraudu- 
lent procuring of the deed by the plaintiff from the deposi- 
tary, for which the plaintiff had agreed to pay a fixed 
price. By the counterclaim alleged in each court the 
defendant, Pitman, sought to recover the amount. The 
court’s order striking the counterclaim from the files was 
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wrong, and for this reason the judgment of the district 
court should be reversed as to the defendant, Pitman. 

Defendants Reynolds and Slattery filed their separate 
answer, claiming $25 for services rendered plaintiff, and 
alleging that the defendant, Pitman, demanded of them 
$100 of the amount deposited, as the consideration for 
the deed delivered to plaintiff. After the court struck 
out the counterclaim of the defendant, Pitman, Reynolds 
asked leave to amend the prayer of their answer, by asking 
judgment against the plaintiff for the additional $100 as 
a protection to them against the claim of Pitman. This 
the court refused. , 

There was evidence introduced to the effect that $100 
of the $125 deposited was to be used to pay for Pitman’s 
deed, the other $25 to pay Pitman for his services in pro- 
curing an assignment of a mortgage on the same land; the 
whole amount to be delivered to Pitman, whenever he 
should procure the assignment of the mortgage to plain- 
tiff. There was also evidence that, in the event that Pit- 
man failed to procure the assignment of the mortgage, 
the check was to be returned to plaintiff, unless he should 
then elect to pay $100 for the deed. There was evidence, 
also, showing. that the plaintiff fraudulently obtained 
possession of the deed from Reynolds and Slattery. 
Whether such evidence might be overcome by plaintiff, 
we are unable to say, as he was not required to refute it. 
Consideration of the same was taken from the jury by the 
rulings of the trial court. It appears that the plaintiff 
has procured Pitman’s deed to certain land. He agreed 
to pay for same, but has not done so, and, according to the 
judgment of the district court, will avoid paying for it, 
or will subject the defendants to further and unnecessary 
litigation. If the defendants’ theory of the case is right, 
then $100 of the amount deposited by the plaintiff with 
Reynolds and Slattery belongs to Pitman, and defendants 
should have a judgment against the plaintiff for a dis- 
missal of his case, and for interest and costs. But the 
trial court refused defendants a hearing on their theory of 
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the case, and gave judgment to the plaintiff for the amount 
sued for, less the amount due to Reynolds and Slattery 
for services performed. As the depositary of the funds in 
escrow, Reynolds and Slattery were bound to account to 
Pitman for his property deposited with them, and were 
entitled to prove any facts which would defeat the plain- 
tiff’s claim thereto, and show the title to the deposited 
funds in their codefendant. Evidence of Pitman’s claim to 
the $100 deposited should have been submitted to the jury. 

We recommend that the judgment of the trial court be 
reversed for a new trial upon the pleadings, including 
the counterclaim stricken from the answer of the defend- 
ant, Pitman, upon his refiling the same. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons appearing in the above 
opinion, the judgment of the district court is reversed for a 
new trial upon the pleadings, including the counterclaim 
stricken from the answer of the defendant, Pitman. 


REVERSED. 


H. A. MERRILL, APPELLEE, V. Lizzie A. CONROY ET AL., 
APPELLANTS. 
Finep Octosrer 4, 1906. No. 14,442. 


Newspaper. The Omaha Daily Record is a “newspaper,” within the 
meaning of section 497 of the code. Hanscom v. Meyer, 60 Neb. 
68, and Turney v, Blomstrom, 62 Neb. 616, followed. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


John T. Dillon, for appellants. 
Wharton, Adams & Morgan, contra. 


EPPERSON, C. 


This is an appeal from a decree of confirmation entered 
in the district court for Douglas county. Appellants 
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object to confirmation on the ground that The Omaha 
Daily Record, the paper in which the notice of sale was 
published, is not a “newspaper” within the meaning of 
section 497 of the code, and section 11420, Ann. St. 

Our statutes nowhere define the word “newspaper.” The 
paper in question has been regularly published in the city 
of Omaha for 20 years and in general circulation in Doug- 
las county. Among its subscribers are bankers, real estate 
agents, rental agents, architects, bonding companies, pub- 
lic and private contractors, public service corporations, 
and attorneys. It contains a large and varied advertising 
list covering many lines of business, and publishes news 
concerning city ordinances, resolutions of the city council, 
building improvements, transfers of real and personal 
property, building permits, court proceedings, probate 
matters, public sales, together with brief items of local 
and foreign news of general interest, and miscellaneous 
items of interest to the general reading public on political, 
social, moral, religious and other subjects. The publica- 
tion here involved is quite similar to those considered by 
this court in Hanscom v. Meyer, 60 Neb. 68, and Turney v. 
Blomstrom, 62 Neb. 616. In our opinion the rule there 
announced requires the affirmance of this judgment. The 
Omaha Daily Record is a “newspaper” within the meaning 
of the law as construed by this court in the cases above 
cited. See also Hall v. City of Milwaukee, 115 Wis. 479, 
where authorities from other jurisdictions are reviewed. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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CHARLES E. LEAR, APPELLER, V. BROWN COUNTY, APPEL- 
LANT. 


Frmep Octorer 4, 1906. No. 14,713. 


Judgment: PLeapinc. The orders or judgments of a court of general 
jurisdiction may be pleaded in general terms without alleging 
jurisdictional facts. 


APPEAL from the district court for Brown county: 
JAMES J. HARRINGTON, JUDGE. Affirmed. 


Wili.am A, Ely, for appellant. 


M. F. Harrington, contra. 


EPPERSON, C. 


Appellee, Lear, an attorney at law, filed his claim against 
the county of Brown, and from a decision of the county 
board an appeal was taken to the district court, where he 
alleged in his petition, among other things, “that on the 
—— day of ——, 1903,.one Fred M. Hans was indicted for 
the crime of murder in the district court for Brown county, 
' Nebraska, and that thereafter this plaintiff was duly ap- 
pointed by the district court for Brown county, Nebraska, 
to aid and assist the county attorney of said county in 
the trial, preparation and prosecution of the said Fred M. 
Hans upon said charge, and that he assisted in the prose- 
cution of said cause and in a second trial of Fred M. 
Hans for murder in the year 1905; that, prior to filing 
said claim, the judges of said court before whom said cause 
was tried duly certified that said services were rendered by 
plaintiff, and such certificate was duly presented to the 
said county board with said claim.” The county demurred 
to this petition, and upon the demurrer being overruled 
elected to stand thereon. Judgment was rendered for 
appellee, and the county appeals, assigning as error the 
overruling of the demurrer to the petition. 
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Section 9144, Ann. St., among other things, provides: 
“That the county attorney of any county may, under the 
direction of the district court, procure such assistance, 
in the trial of any person charged with the crime of 
felony, as he may deem necessary for the trial thereof, 
and such assistant or assistants shall be allowed such 
compensation as the county board shall determine for his 
Services to be paid by order on the county treasurer.” 
Appellant contends that the petition is insufficient because 
it does not contain an allegation that the assistance in 
the trial of a felony cause was procured by the county 
attorney. Under section 9144, supra, in order to charge 
the county with the compensation of an assistant for the 
county attorney in the trial of felony cases, the serv- 
ices must be procured by the county attorney under the 
direction of the district court, and the district judge 
must certify that such services were rendered. The peti- 
tion fails to allege that the services of appellee were 
procured by the county attorney, but alleges its equivalent 
' —that appellee assisted the county attorney after the 
appointment by the court. The appointment alleged in 
the petition is equivalent to the direction required by the 
statute. And as the district court is a court of general 
jurisdiction its orders and judgments may be pleaded in 
general terms and will be presumed to be regular. Be 
nett v. Bennett, 65 Neb. 432. The appointment by the 
court is but the legal effect or determination of the court’s 
proceedings in the matter, and jurisdictional facts need 
not be pleaded. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


ae 
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CITIZENS INSURANCE COMPANY ET AL, V. MARTIN ITERPOL- 
SHEIMER ET AL, 


Fitzp Octoser 4, 1906. Nos. 14,347, 14,348, 14,349. 


1. Trial: Harmress Error. An attorney: employed by the insured to 
make out proof of loss refused to surrender the policies of which 
he had possession, claiming a lien thereon for professional serv- 
ices. Ina suit brought against the insurance companies, the at- 
torney was made a party defendant, and filed an answer and 
cross-petition asking judgment against the plaintiffs for the 
amount due him for his services and that it be made a lien 
on any judgment which the plaintiff might obtain against the 
defendants. The defendants asked that the issues made by their 
answers and those made by the answer and cross-bill of the 
attorney be tried separately. This the court denied, and pro- 
ceeded to take evidence on all the issues made by the several 
parties. Held, Not reversible error. 


2. Pleading: AMENDMENT. At the conclusion of the evidence the de 
fendants asked leave to file an amendment to their answers to 
conform to the proof before the court. The trial was to the 
court without a jury. The application to amend was taken under 
advisement by the court and thus held until the final deter- 
mination of the case, when an order was entered allowing the 
amendment, but reciting that “it would be considered as denied 
by the plaintiffs.” Held, That a motion for judgment on the 
pleadings in favor of the defendants was properly overruled, as 
the effect of the order allowing the amendment to be filed was 
to grant such leave only on condition that the statements in the 
amendment should be considered denied by the plaintiffs without 
any formal pleading to that effect being filed, and the defendants 
could not have any benefit from the amendment without recog- 
nizing the condition. 


3. Insurance: DEMAND: Mercer. All verbal demands for an appraise- 
ment and for an examination of the insured under oath touch- 
ing the cause and origin of the fire are merged in a subsequent 
written demand therefor. 


4, A written demand for the examination under oath of the insured, 
made jointly by three insurance companies, and which omits to 
name the time and place for such examination, or the person 
before whom it is to take place, is not a sufficient demand. 


5. Trial: EvmeEnce: Review. In a case tried to the court, the pre- 
sumption obtains that the court, in arriving at a decision, will 


Vou. 77] SEPTEMBER TERM, 1906. 933 


Citizens Ins. Co. v. Herpolsheimer. 


consider such evidence only as is competent and relevant, and this 
court will not reverse a case so tried because other evidence was 
admitted. 


6. Insurable Interest. A party to whom goods are consigned for sale 
on commission, and who is required to account to the owner for 
all goods received, has an insurable interest therein. 


7. False swearing in the proof of loss cannot be predicated on a 
claim made for the retail price of the goods, and for freight, 
drayage, washing, setting up, etc., where such claim is made in 
good faith under the advice of an attorney regularly employed 
to advise and assist in making such proof. 


8. Findings: Review. The findings of a court in a case tried to the 
court without the intervention of a jury are entitled to the same 
weight as the verdict of a jury, and will not be set aside when 
there is evidence to support them. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Affirmed, 


Greene, Breckenridge & Kinsler and Hall, Woods & 
Pound, for plaintiffs in error. 


Field, Ricketts & Ricketts, contra. 


Durrin, C. 


These actions are brought on policies of fire insurance 
issued by the several plaintiffs in error to the defendants 
in error on their stock of buggies, wagons, plows, harvest- 
ers, and all other merchandise usually kept in a business 
of this kind, like harness, binding twine, etc. The Her- 
polsheimers were insured in different companies for 
$8,000, $1,000 of which was in the Citizens Insurance 
Company, $2,000 in the Phenix Insurance Company, and 
$1,000 in the Reliance Insurance Company. The remain- 
der of the $8,000, aside from $3,000, carried by the Cit- 
izens Insurance Company in a separate policy not in- 
volved in these actions, was carried in other companies. 
On the night of August 21, 1904, a fire occurred, whereby 
certain of the insured property was wholly destroyed and 
other parts thereof damaged. F. P. Olmstead, an attor- 
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ney at Hastings, was employed to advise and assist the 
Herpolsheimers in their preparation of proofs of loss and 
in attempting to adjust the same with the several com- 
panies. Afterwards other attorneys were employed, and 
Olmstead refused to surrender to the plaintiffs the policies 
which had been placed in his hands. When suit was 
brought on the policies involved in this action, Olmstead 
was made a party defendant in order, as stated by the 
defendants in error, that the policies might be available 
on the trial and the defendant companies discharged from 
further liability thereon. Olmstead filed an answer and 
cross-bill, setting up an attorney’s lien on the policies for 
legal services performed, and asking that he might have 
judgment for the amount of his claim against the Her- 
polsheimers and that it be made a lien on any amount 
recovered by them. As his claim has been fully settled 
and disposed of it will not be further noticed, except so 
far as it is necessary to discuss the claim made by the 
plaintiffs in error that they were prejudiced by his claim 
being litigated in the same suit in which they were de- 
fending against a recovery on the policies by the Her- 
polsheimers. The case against the Citizens Insurance 
Company was tried to the court without a jury, and the 
other cases were submitted by stipulation on the same 
evidence, and the stipulation further provides that they 
are to be submitted to this court upon the same brief. 
The court found against the plaintiffs in error, and en- 
tered judgment for $946.79 on each $1000 of the amount 
of the insurance. The policies contain the following pro- 
vision: “This entire policy shall be void * * * in 
case of any fraud or false swearing by the insured touch- 
ing any matter relating to this insurance or the subject 
thereof, whether before or after a loss.” At the conclusion 
of the evidence plaintiffs in error asked leave to amend 
their answers to conform to the proof. The amendment 
alleged false statements on the part of the defendants in 
error, in that their sworn proof of loss was false and 
fraudulent in many particulars specifically set out in 
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the amendments offered. These amendments were lodged 
with the clerk March 14, 1905, but the court held the same 
under advisement until the final decision of the cases on 
the merits on April 8, 1905. From the journal entry it 
appears that the court then made the following disposi- 
tion of the application to amend the answers: “At the 
conclusion of the evidence the defendant company re- 
quested leave to file a supplemental answer charging the 
plaintiffs with false swearing in their proof of loss. Rul- 
ing at the time was reserved. The defendant company has 
placed in the hands of the clerk the proposed supplemental 
answer. Leave is now given the defendant company to 
file the same. It will be considered as denied by the 
plaintiff.” 

After the entry of judgment plaintiffs in error filed a 
motion for judgment on the pleadings, grounded upon the 
fact that defendants in error had filed no reply to the 
allegations of the amended or supplemental answers, and 
the first assignment of error argued in the brief is based 
upon the refusal of the court to sustain said motion, and 
to enter judgment in favor of the plaintiffs in error. It 
is urged that under our practice all material allegations 
of an answer not denied by the reply stand admitted; 
and it was held in Grant v. Bartholomew, 57 Neb. 678, 
that, “though the evidence disproves the material allega- 
tions of new matter in the answer, such evidence will be 
disregarded, unless such new matter is denied by a reply.” 
That a material allegation in the petition not denied by 
the answer, or in the answer not controverted by the 
reply, stands admitted, is the rule of our code which the 
plaintiffs in error insist shall be applied in these cases. 
To this contention we cannot agree. Aside from the fact 
that leave to file this amendment was not given until the 
entry of final judgment in the case, when the defendants 
in error had no opportunity to file a reply, is the pro- 
vision of section 144 of the code, providing for amend- 
ments, which directs the court to allow them on such 
terms as shall be just. When leave was asked to file the 
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amendments in question, the court took the matter under 
advisement and did not pass upon the question until it 
had finally disposed of the case. It then allowed the 
amendment to be filed upon condition that the allegations 
therein contained should be considered denied. If the 
plaintiffs in error wish to avail themselves of any benefit 
from their amendments they must accept the conditions 
imposed by the court in allowing the same. It is not 
unreasonable to attach to the filing of an amended plead- 
ing, under the facts above set out, a condition that the 
allegations contained in the amendment shall be con- 
sidered denied without the filing of any formal pleadings 
by the opposite party controverting its allegations. Any 
other course would have worked a grave injustice to the 
defendants in error, who were not present and had no 
opportunity to reply. 

When the case was called for trial, the plaintiffs in 
error requested that the issues made between the Her- 
polsheimers and the companies, and the issues raised by 
the pleadings filed by Olmstead, be separately tried. This 
was refused by the court, and such refusal is assigned as 
error. It is insisted, and there is some force in the sug- 
gestion, that Olmstead and the Herpolsheimers tried the 
case on inconsistent and conflicting theories, and that 
plaintiffs in error had to meet each of those theories and 
were placed at a disadvantage in consequence thereof. 
We cannot avoid the suspicion, after reading Olmstead’s 
pleadings in the case, that plaintiffs in error were quite 
contented that Olmstead should remain a party to the 
suit and establish, if he could, the allegations of his cross- 
bill. That his presence in the action was more embar- 
rassing to the defendants in error than to the companies 
is quite apparent from an inspection of the record; but in 
any event Olmstead had no claim against the companies, 
and the most he could do was to establish the amount due 
‘ him for legal services from the Herpolsheimers, and have 
this claim made a lien upon any judgment that might be 
entered against the companies in their favor. That it was 
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reversible crror to join the trial of these two claims is not 
apparent. 

Assignments 3, 5 and 6 cach relate to alleged errors in 
the introduction of testimony. As the case was tried to 
the court without the intervention of a jury, the admis- 
sion of incompetent er inrelevant evidence is not revers- 
ible error. In Willard v. Fostcr, 24 Neb. 205, it is said: 
“In causes thus tried, it has been often held by this, as 
well as other courts, that error for the admission of im- 
proper cvidence wouid not lie. The court niust necessarily 
have an opportunity to examine each article of evidence 
offered, even for the purpose of rejecting it; and so the 
duty of acting and deciding the cause, upon the legal and 
relevant evidence selected from the mass that may have 
been introduced, may be as well discharged by the court 
upon the final consideration of the cause, as to pause in 
the course of the trial, to pass upon the admissibility of 
the several matters offered in evidence.” This has been 
the uniform rule of this court, as evidenced by numerous 
cases since the decision in Willard v. Fosler, supra. 

The fourth assignment relates to the finding of the dis- 
trict court that the Herpolsheimers had an insurable 
interest in what is known as the “Acme harvester repairs.” 
The evidence is sufficient to establish the findings of the 
court that the Acme harvester repairs were received by 
the Herpolsheimers under a contract by which they were 
authorized to sell the same and give title thereto; that 
they were to receive as their compensation the amount of 
the sale, less a fixed price for the goods, and they were 
liable to account for the stipulated price if the goods were 
not accounted for. This, no doubt, under the authorities, 
gave the Herpolsheimers an insurable interest in the 
goods. In German Ins. Oo. v. Hyman, 34 Neb. 704, it was 
held that “an interest, to be insurable, does not depend 
necessarily upon the ownership of the property. It may 
be a special or limited interest disconnected from any 
title, lien, or possession. If the holder of an intcrest in 
property will suffer loss by its destruction he may indem- 
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nify himself therefrom by a contract of insurance. If, 
by the loss, the holder of the interest is deprived of the 
possession, enjoyment, or profit of the property, or a 
security or lien resting thereon, or other certain benefits 
growing out of or depending upon it, he has an insurable 
interest.” The fact that the contract between the Acme 
company and the Herpolshcimers required them to insure 
the property in the name of the Acme company is a 
matter solely between these parties, in which the insur- 
ance companies are not interested. 

The seventh assignment relates to alleged errors of the 
court on its finding of damages to the binding twine, the 
value thereof and the admissicn of testimony in relation 
thereto. None of the twine was burned. The damage 
thereto was by water. A. portion of the twine, perhaps 
one-half of it, was taken out of the burned building, put 
upon 4 wagon, and removed to what is known in Ilastings 
as the “Minneapolis Thresher Building.” One or more 
witnesses testified that this portion of the twine had not 
been damaged by water. Other witnesses controverted 
this, and said that all the twine had been watersoaked. 
Several witnesses testified that they had had experience 
with binding twine, and that after being wet it had no 
commercial value. It further appears that the Herpol- 
sheimers proffered this twine to the companies at the cost 
price, or that the twine be placed in the hands of any dealer 
the companies might select, to be sold by him to the best 
possible advantage, and the difference between what it 
brought and its value before the fire determine the dam- 
ages. If the twine was not damaged, or not damaged to 
the extent claimed by the plaintiffs, this proposition was 
entirely fair, and practically gave the insurance com- 
panies the privilege of ascertaining the damage by their 
own agent. 

Relating to false statements in the proof of loss, which 
is assignment No. 8, the alleged false swearing is based 
upon the fact that in the proof of loss many of the items 
constituting it were placed at a sum in advance of the fac- 
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tory cost, and that the proofs made claim for the loss of 
the Acme harvester repairs, in which, it is claimed, the 
defendants had no insurable interest. It is shown by the 
evidence that Mr. Olmstead, the attorney engaged by the 
Herpolsheimers to prepare the proofs of loss, advised them 
that they were entitled to the retail price of the goods, and 
for freight, drayage, washing, setting up, etc. The Herpol- 
sheimers acted upon this advice and, nothing appearing 
to show their lack of good faith in so doing, they cannot 
be charged with wilful false swearing. That they had an 
insurable interest in the Acme repairs we have already 
determined. 

The ninth assignment relates to finding No. 6 by the 
district court, which is in the following words: “That 
plaintiffs did not, nor either of them, refuse to submit to 
examination under oath by any person named by the de- 
fendant company, and to subscribe the same.” September 
14, 1904, M. M. Hamlin, an adjuster representing the sev- 
eral companies, made a written request upon the plaintiffs 
in error for an appraisement of the loss, and this written 
request also demanded a sworn examination of the Her- 
polsheimers in the following language: “We further de- 
mand that you submit to a sworn examination under oath 
regarding the cause or origin of said fire, and such other 
facts and information as may be necessary for the above 
companies to form an intelligent opinion of same.” ‘Ham- 
lin claims to have made a verbal demand upon both the 
Herpolsheimers and their attorney, Olmstead, for an ex- 
amination at his hotel in Hastings, and during his stay 
there, and he testified that Olmstead refused to allow his 
clients to be examined under oath. Olmstead testified that 
he met Hamlin on several occasions, “and that, whenever © 
he suggested or demanded that the plaintiffs in the case 
should be examined under oath by the insurance company, 
I made him the tender that they would appear anywhere 
and at anytime, and answer any questions that they 
would put to us, in the city of Hastings.” It further 
appears from the testimony of Hamlin that, when talking 
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with Olmstead about the appointment of appraisers and 
the demand for a sworn examination of the Herpol- 
sheimers, Olmstead told him to put his demand in writing, 
and that thereupon he prepared the paper containing the 
demand for a sworn examination and served the same 
upon the Herpolsheimers and their attorney. This writ- 
ten demand must be regarded as merging all former verbal 
requests and as the final demand made upon the defend- 
ants in error for a sworn examination. That it was not 
sufficient is abundantly shown by. the authorities. 

In Aetna Ins. Co. v. Simmons, 49 Neb. 811, it is said: 
“But if the clause in the policy under consideration be one 
with which the insured must comply in order to recover, 
then it was incumbent upon the insurance company to 
fix a time and a place and to name some person author- 
ized by law to administer oaths before whom the examina- 
tion of the insured should be had. The insurance company 
did none of these things. Doubtless the time fixed for the 
examination must have been within a reasonable date after 
the company received notice of the fire. Doubtless the 
place of the examination would have been at a reasonably 
convenient place in the county where the assured resided. 
It remains to be said of the question under consideration 
that a fair construction of the clause of the policy is that 
the insured shall submit to examination under oath at 
such reasonable place as may be designated by the com- 
pany or its representative. We reach the conclusion that 
the insurance company, by failing to demand this exami- 
nation within a reasonable time after the fire, and by fail- 
ing to designate a time and place and an officer before 
whom such examination should occur, has not put itself in 
a position to urge the refusal of the insured to submit to 
an examination as a defense to this action.” 

The written demand shows for itself that no time or 
place was named for the examination, no person before 
whom it should take place is named, and, however willing 
the parties may have been to acquiesce in the demand, it 
left them in ignorance of the person before whom they 
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should appear, or the time and place of their appearance. 
The court therefore correctly found that the plaintiffs 
‘did not refuse to submit to an examination under oath by 
any person named by the defendant companies. 

The eleventh assignment complains of the amount of the 
judgment entered by the district court, claiming it to be 
excessive. It would unduly extend this opinion, and be 
of no benefit to the profession, to review the evidence re- 
lating to the amount of loss and damage. If the question 
was before us as an original proposition, we would not, 
perhaps, give judgment for the full amount allowed by 
the district court. There is, however, evidence amply 
sufficient to sustain its findings, and in this state of the 
case we cannot interfere. The case was apparently tried 
with care, and certainly nothing was omitted on the part 
of the defendants below in making their defense. 

No reversible errors being shown in the record, we 
recommend an affirmance of the judgments in the several 
cases. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgments of the district court are 


AFFIRMED, 


Davip T. BRINEGAR ET AL., APPELLEES, V. JOHN E. COPAss, 
APPELLANT. 


Fitep Octosrr 4, 1906. No. 14,416. 


Waters. The overflow waters of a stream, especially where they run 
in a well-defined course and again unite with the stream at a 
lower point, must be regarded as a part of the watercourse from 
which the overflow comes and cannot be regarded or dealt with 
as surface water. Chicago, B. & Q. R. Co. v. Emmert, 53 Neb, 
237, approved and followed, 
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APPEAL from the district court for Richardson county: 
WinuiaM H. KELiicar, Jupce. .lffirmed. 


Reavis & Reavis, for appellant. 
A. J. Weaver and E. Falloon, contra. 


DUrFiE, C. 


John E. Copass, the appellant, owns 80 acres of land in 
Richardson county lying in the valley of the Nemaha 
river. Brinegar, one of the appellees, owns the farm 
adjoining on the west. The river runs through a portion 
of Brinegar’s farm, and it also forms the south boundary 
line of the Copass land. The river is subject to overflows, 
and at such times the flood waters run from Brinegar’s 
land eastward upon and over the land of Copass. Some 
four or five years prior to the commencement of this. 
action, Brinegar and Copass built an embankment or dike 
on the bank of the river on the land of Brinegar for the 
purpose of preventing an overflow. This dike was. con- 
structed at the. joint expense of Brinegar and Copass, but, 
partly on account of complaint of adjoining landowners 
that the dike caused a serious overflow of their lands, and 
of threatened suits for damages, Brinegar determined to 
cut the dike, and, thereupon, Copass commenced the con- 
struction of an embankment along the west line of his 
land running from the river to the foothills. This em- 
bankment was constructed wholly upon his own land and 
from dirt taken from the west side of the embankment, 
thus forming a ditch the whole length of the dike, which, 
Brinegar claims, has the effect of allowing the water of 
the river to enter the ditch and overflow a considerable 
area of his farm. This action was brought by Brinegar to 
enjoin the construction of said dike and ditch, and Tiehen, 
who owns a large body of land on the opposite side of the 
river, intervened in the action, alleging that the effect of 
the dike would be to overflow about 320 acres of his best 


° 
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land during times of high water, and he joined with the 
plaintiff in asking an injunction. A decree was entered 
by the district court requiring Brinegar to destroy the 
old dike or embankment that was erected by himself and 
Copass, and requiring Copass to destroy and tear down 
the embankment described in plaintiff’s petition, and from 
this decree Copass has appealed. 

In an able and exhaustive brief filed by the appellant 
it is argued that the overflow of waters of the stream 
are surface waters against which every proprietor has a 
right to protect himself and we are asked to review the 
case of Chicago, B. é Q. R. Co. v. Emmert, 53 Neb. 237, in 
which it was said: “The flood water of the Nemaha river 
involved in this case held not to be surface water, but a 
constituent part of such stream—a natural watercourse.” 
The courts of the different states are apparently hopelessly 
divided upon the question of whether flood waters are a 
part of the stream from which the water finds its way 
to the adjoining lands to be dealt with as water of a run- 
ning stream, or whether they are surface waters and sub- 
ject to the rules applicable thereto. In the case cited the 
question was fully examined and the conclusion therein 
reached after elaborate argument by counsel and apparent 
careful consideration. We see no reason for departing 
from the rule of that case, and a quite exhaustive examina- 
tion of the question convinces us that the courts which 
formerly held to the surface water theory are modifying or 
overruling their former decisions and getting in line with 
those that regard overflow waters as a part of the river it- 
self. It is true that flood waters may become entirely sep- 
arated from the stream and so have lost their identity with 
‘it. When it has spread over the adjoining country, settled 
in low places, and become stagnant, it can no longer be 
treated asa part of the stream, and the rules with respect 
to watercourses can then no longer be applied. But over- 
flow waters from a natural stream in times of flood or 
freshet, flowing over or standing upon adjacent lowlands, 
do not cease to be part of the stream unless or until sep- 
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arated therefrom so as to prevent their return to its chan- 
nel. 3 Farnham, Waters and Water Rights, sec. 879. In 
Uhl v. Ohio River R. Co., 56 W. Va. 494, 68 L. R. A. 188, 
the supreme court of West Virginia made an elaborate ex- 
amination of the authorities, and approved the rule an- 
nounced in Chicago, B. & Q: Rk. Co. v. Emmert, supra, and 
Judge Baker, of the United States district court for the 
district of Indiana, refused to follow former decisions of 
the supreme court of that state, and, in an able opinion, 
held that the flow of a river, when swollen beyond the low 
water mark by the hard rains which fall in wet seasons, or 
by the melting of snows, does not constitute surface water 
which may be turned by embankments. Cairo, V. & C. R. 
Co. v. Brevoort, 62 Fed. 129, 25 L. R. A. 527. In a late 
case, Fordham v. Northern P. R. Co., 66 L. R. A. 556 (30 
Mont. 421), the supreme court of Montana reviews the 
cases upon the subject and announces the following rule: 
“Flood water of a river which forms a continuous body 
with the water flowing in the ordinary channel, or which 
has departed from the channel presently to return, must 
be regarded as a part of the stream in considering the 
right to obstruct its flow.” The evidence in this case 
establishes, we think, without any controversy, that the 
waters of the Nemaha river, in times of freshet, flow 
across the Copass land and empty into the Nemaha river 
again about a mile distant therefrom. This, we think, 
under all the authorities, constitutes such overflow a con- 
stituent part of the stream, and we have been cited to no 
authority, nor have we, in our search, been able to find a 
case holding that overflow water, which leaves the ordi- 
nary bank of the stream in times of freshet, again joining 
the stream at a lower point thereon, is regarded or held to 
be surface water. The holding of the district court was 
undoubtedly right, and we recommend an affirmance of 
the decree. 


ALBERT and JACKSON, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


CHARLES D. Morrow, APPELLANT, V. ALEXANDER LAVERTY, 
APPELLEE, 


Fitep OctroBer 4, 1906. No. 14,426. 


1, Evidence examined, and held not only to support, but to require the 
judgment appealed from. 


2. Verdict: EvipENcE: Review. Where the verdict returned its the 
only one which could be sustained under the evidence, errors as- 
signed in giving or refusing instructions will not be discussed. 


APPEAL from the district court for York county: 
ARTHUR J. EVANS, JuDGE. Affirmed. 


France & France and Meeker & Wray, for appellant. 
Hainer & Smith and F. C. Power, contra. 


DUvuFFin, C. 


In 1901 the plaintiff and appellant was the owner of a 
stock of drugs, together with the store fixtures, located in 
a building in the town of Ashland, Nebraska. The defend- 
ant and appellee owned a quarter section of land in Sher- 
man county, Nebraska, upon which were certain improve- 
ments. At that time both parties resided in Ashland, 
and on the 29th of March, 1901, the plaintiff traded his 
drug stock and store fixtures to the defendant for the Sher- 
man county land, giving a mortgage on the land for $568 
as boot money. In August, 1903, plaintiff brought this 
action against the defendant in York county, where service 
was obtained, alleging in his petition that the defendant 
fraudulently misrepresented the value of the land, the 
nature and value of the improvements thereon, and the 
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rental value thereof. He further alleges that, while the 
defendant represented the land to be worth $23 an acre, 
_its fair market value did not exceed $900; that its rental 
value was not more than $50 per annum, while the defend- 
ant represented it to be $200; that his stock. of goods and 
fixtures were worth $4,000, and that he has been damaged 
by the false and fraudulent representations of the defend- 
ant, upon which he relied in making the exchange, in the 
sum of $3,668, for which sum he prays judgment. His 
petition further states that at the time of making the trade, 
and for some time previous thereto, he was addicted to the 
use of intoxicating liquors to such an extent as to be 
greatly weakened in mind and body, and that he had no 
reasonable or adequate comprehension of the nature of the 
transaction, of which the defendant had knowledge and 
took advantage. The answer, after admitting the trade 
as alleged by plaintiff, asserts that, prior to the exchange, 
the plaintiff made a personal examination of the Sherman 
county land and fully acquainted himself with the situa- 
tion, character and value thereof and the improvements 
thereon, and had full and actual knowledge thereof; that 
he had taken possession thereof and, until a short time 
before commencing the suit, had collected the rents, issues 
and profits therefrom, and had then sold the same. The 
answer further contains a general denial of all facts ak 
leged in the petition and not admitted in the answer. For 
reply, the plaintiff admits that he visited the land prior to 
the trade, but says that he was in such an enfeebled condi- 
tion from the excessive use of intoxicating liquors that he 
was unable to comprehend the situation, character or 
value of the land or the improvements thereon. A trial to 
a jury resulted in a verdict for the defendant, upon which 
the district court entered judgment, and the plaintiff has 
appealed to this court. 

The evidence is quite voluminous, but may be epito- 
mized as follows: The plaintiff, who is a physician, came 
to Ashland sometime in the fall of 1900, and purchased a 
drug store from one Hull. About two months prior to the 
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trade in question he was married and set up housekeeping. 
Harry Hull and R. Overton were his clerks in the drug 
business. Neither of the clerks were called to show ex- 
cessive drinking by the plaintiff, and the only witnesses 
offered on that question having personal knowledge of the 
fact were the plaintiff himself and his two sisters, neither 
of whom were in Ashland after the etrly part of March, 
1901, and but a short time prior to that date. The sisters 
testified that he was drinking heavily, and gave it as their 
opinion that as a result he was incapacitated from doing 
business. The plaintiff himself testified that for some 
time prior to the trade he had been drinking to excess and 
that he “was weakened both physically and mentally in 
that way”; at the same time he admits that he did all the 
buying for his store up to the time of the trade, that he 
waited on customers, and attended generally to the busi- 
ness. It is conceded that prior to the trade he accom- 
panied the defendant on a visit to the land, and had every .. 
opportunity to examine it and to inspect the improve- 
ments thereon. Relating to this trip the plaintiff himself 
testified as follows: “I haven’t any recollection of seeing 
this land. I remember we started for the land, but I never 
knew where we got to or when we came back. About the 
only thing I remember was that I was in a caboose and 
that I was very sick; that is about the only recollection I 
have of the trip.” In order to visit the land the parties 
went by train from Ashland to Lincoln, from Lincoln to 
Litchfield, and from there by wagon to the land in ques- 
tion, a total distance of about 170 miles. The defendant, 
‘ who was with him during the whole trip, says that he was 
perfectly sober during the time; that they had no liquors 
with them; that they drove from Litchfield to the land, 
drove over it, made an examination of the land, then drove 
to the house, the plaintiff going in, remaining some time, 
after which they drove back to Litchfield, got a hasty sup- 
per and, as the passenger train east did not stop at that 
station, took a freight train to Ravenna where they 
boarded the passenger sometime about midnight, getting 
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back to Ashland the next morning. Dr. Meredith, a res- 
ident of Ashland, went to Lincoln on the same train with 
Morrow and Laverty on their trip out to see the land. 
He conversed with the plaintiff, who told him that “he was 
on his way to look at a piece of land he was about to trade 
his drug stock for, * * * that if the land was what he 
expected he was going to trade. * * * He was not in- 
toxicated; there was no indication of intoxication.” George 
Rightnour, a tenant on the land in question, testified that 
Morrow and Laverty came to the land in a buggy; that 
they drove over the farm after which they drove to the 
house where the plaintiff alighted, went- into the house 
and remained some time; that he made inquiries about the 
soil, its productiveness, and other general inquiries about 
the farm. Questioned about the plaintiff’s condition as to 
sobriety, he said he did not observe any evidence of intox- 
ication, that his walk was “sober and straight” and his 
conversation intelligent. The next morning after return- 
ing from Sherman county the trade was made. The papers 
evidencing the transfer were drawn by H. A. Wiggenhorn, 
president of the Farmers & Merchants Bank of Ashland, 
and executed by the parties in the waiting room of the 
bank. Mr. Wiggenhorn states that, so far as he observed, 
the plaintiff was perfectly sober, that he saw nothing 
unusual about him, and that his conversation was perfectly 
rational. 

Aside from the improbability of a person being so much 
under the influence of liquor, or so weakened physically 
and mentally by its use as to be unconscious of his doings 
and surroundings for a period of 48 hours, the fact that 
during that time he made a journey by railroad and 
wagon of more than 300 miles, without such condition 
attracting the attention of those with whom he came in 
contact and conversed, is ground amply sufficient to war- 
rant a finding by the jury against the truth of his con- 
tention. If,.as admitted, the plaintiff visited and ex- 
amined the farm for which he traded, and if, as found by 
_ the jury, he was in condition to know and comprehend the 
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business upon which he was engaged, then, as said by the 
trial court in his instructions to the jury, it will be pre- 
sumed that he acted upon his own judgment of the charac- 
ter and value of the land and improvements thereon, 
instead of the representations made by the defendant. 
Complaint is made of certain rulings of the court in re- 
fusing evidence offered by the plaintiff, and the admission 
of evidence offered by the defendant. Certain of the in- 
structions to the jury were also excepted to by the plaintiff. 
A discussion of these assignments would be of no benefit 
to the profession. A careful reading of the whole record 
produces an abiding conviction that the verdict returned 
by the jury is the only one which a court could sustain, 
and, this being the case, the errors complained of in the 
instructions, if error there was, are without prejudice and 


immaterial. 
We recommend an affirmance of the judgment. 


ALBERT, C., concurs. 
JACKSON, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


JOHN SEBESTA ET AL., APPELLEES, V. SUPREME COURT OF 
HONOR, APPELLANT, 


Fitep Ocroser 4, 1906. No. 14,448. 


1. An affidavit, under our statute, must have attached the certificate 
of the officer before whom taken that the oath was administered 
by such officer. 


2. To constitute suicide by one not insane, there must be intentional 
self-destruction, 


APPEAL from the district court for Cass county: Pau 
JESSEN, JUDGE. Reversed. 
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W. B. Risse and A. L. Tidd for appellant. 
Matthew Gering, contra. . 


DuFrYm, C. 7 


The appellees, who were plaintiffs in the court below, 
brought this action to recover from the appellant, the 
Supreme Court of Honor, the amount of a certificate 
issued to Anton Sebesta. They claim to recover on the cer- 
tificate as the only heirs at law of the insured. The answer 
set up two defenses: First, that appellees were not the 
beneficiaries under the certificate; and, second, that the 
deceased committed suicide. The appellees are all resi- 
dents of Bohemia, and claim to be the father, mother, 
brother, and sisters of the deceased. To avoid the expense 
of taking a formal deposition to prove this relationship, 
the parties entered into a stipulation that the affidavit of 
the plaintiffs in the Bohemian language and a translation 
thereof into English might be offered in evidence by the 
plaintiffs in proof of such relationship to the same extent 
and in the same manner as if the depositions of the said 
plaintiffs were regularly taken upon proper notice and 
before proper authority, the defendant reserving the right 
to object to the competency, relevancy or materiality of 
the testimony disclosed by such affidavit. Under this stip- 
ulation a paper signed by the plaintiffs, and reciting their 
relationship to the decedent, was offered in evidence and 
received by the court, over the objections of the defendant, 
as an affidavit of the parties. The jurat attached is in the 
following language: . “I hereby declare that I am per- 
sonally acquainted with Johann Schebesta and his wife, 
Katharina Schebesta, senior, householders; Joseph Sche- 
besta, laborer, and Augustine Schebesta, laborer, all living 
in Hradaschitz, M. C. 59; and Katharina Holub-nee-Sche- 
besta, householder, in Hradaschitz, M. C. 29, and that 


they have signed this instrument with their own hands. 
Horazdiowitz, June 24, 1904. Josef Rosenauer, Imperial 
Notary Public. Fee 1 K. 80t. (Stamp.)” 
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It will be noticed that the jurat attached to the so-called 
affidavit does not recite that the parties were sworn by the 
notary or that the statements therein contained were made 
under oath. The defendant insists that the paper pre- 
sented was not an affidavit within the meaning of our 
statute, and that the same was improperly admitted. 
This requires us to determine the method in which an 
affidavit must be authenticated in this state. Section 367 
of the code defines an affidavit in the folowing language: 
“An affidavit is a written declaration under oath, made 
without notice to the adverse party.” Section 371 is as 
follows: “An affidavit may be made in and out of this 
state, before any person authorized to take depositions, 
and must be authenticated in the same way, except as pro- 
vided in section 118.” Section 118 relates exclusively to 
an affidavit verifying pleadings and, by its terms, needs 
no authentication further than the certificate of the 
officer taking the same, which is sufficient proof, whether 
he have’ a seal or not, that the affidavit was duly made, 
that the name of the officer was written by himself, and 
that he was in fact such officer. Section 384 relates to the 
method of authenticating depositions. It provides that, 
when taken here or elsewhere before an officer having a 
seal of office, the depositions shall be admitted in evidence 
upon the certificate and signature of such officer under 
his seal. If he have no seal and the deposition be not 
taken in this state, then it shall be certified and signed by 
the officer, and shall be further authenticated either by 
parol proof adduced in court or by the official certificate 
and seal of any secretary or other officer of state keeping 
the great seal thereof, or of the clerk or prothonotary of 
any court having a seal attesting that such judicial or’ 
other officer was, at the time of taking the same, within the 
meaning of this chapter, authorized to take the same. Sec- 
tion 385 provides that the officer’s certificate, among other 
things, shall show that the witness was sworn. The so- 
called affidavit in this case recites the following: “John 
Sebesta, Katharina Sebesta, Sr., Katharina Sebesta, Jr., 


252 NEBRASKA REPORTS, — [Vou 17 


£ Sebesta v. Supreme Conrt of Honor. 


Frank Schesta, Augustine Sebesta and Joseph Sebesta, 
being cach duly sworn upon their oaths depose and say 
that they reside at Hradesic, Kingdom of Bohemia,” etc. 
Defendant in error insists that this recital of the state- 
ments in the affidavit being made under oath, and the cer- 
tificate of the notary showing that the paper was signed by 
the parties, raises the presumption that they were duly 
sworn. Bantley v. Finney, 48 Neb, 802; Turner v. St. 
John, 8 N. Dak. 245; Cow v. Stern, 170 Ill. 442, and Kleber 
v. Block, 17 Ind. 294, are cited to show that the jurat is 
no part of an affidavit, and need not be attached. It is 
undoubtedly true that the courts are nearly unanimous 
in holding that the jurat is no part of an affidavit, and 
that where no jurat is attached parol evidence may be 
used to show that it was in fact sworn to, when the statute 
does not require written evidence of that fact, but they 
all agree that it must in some manner appear that the oath 
was in fact administered. As suggested in Cow v. Stern, 
supra, and in Turner v. St. John, supra, it is only when no 
form is prescribed for the affidavit, or for preserving the 
evidence of the oath, that parol proof may take the place 
of the official certificate. It is, we believe, fundamental 
law that parol testimony will not be received to establish 
any fact of which the statute requires written evidence. 
Rosholt v. Corlett, 106 Wis. 474. It is also well estab- 
lished that parol proof is not admissible to supply defects 
or omissions in the certificate to a deposition. 138 Cyc. 
970; Pingry v. Washburn, 1 Aik. (Vt.) 464, 15 Am. Dec. 
676. Another suggestion might be offered relating to the 
requirements of our statute. In the enactment of section 
384 of the code, the legislature had under consideration 
‘the matters which might be established by parol proof in 
authenticating a deposition, and it provided that parol 
proof might be adduced in court of the official character of 
the officer before whom the deposition is taken, but the 
official acts done by the officer must, under the provisions 
of that section, be shown by his own certificate. Holmes 
v. Crooks, 56 Neb. 466. In the opinion in Bantley v. Fin- 
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ney, supra, the provisions of section 371 were apparently 
overlooked; at least the effect of that section was not dis- 
cussed or referred to. We are clearly of the opinion that 
under the provisions of our statute an affidavit must bear 
upon its face, by the certificate of the officer before whom 
it is taken, evidence that it was duly sworn to by the party 
making the same. , 

The objection urged against the instructions of the 
court cannot, with the exception of the tenth instruction, 
be considered. In the motion for a new trial the objec- 
tions were taken to the instructions en masse and, as some 
of them are clearly right, the exceptions, under frequent 
decisions of this court, are unavailable. The policy con- 
tained a provision that the order would not pay benefits 
to members who committed suicide, whether sane or in- 
sane, unless committed in delirium resulting from illness, 
or while the member is under treatment for insanity or has 
been judicially declared to be insane. In all cases not 
within the exception, the money contributed to the benefit 
fund by the member shall be returned and paid the bene- 
ficiary out of said fund in lieu of the benefits. Defendant 
asked an instruction in the following language: “You are 
instructed that if you believe from the evidence that said 
Anton Sebesta committed suicide by taking internally 
match heads of phosphorous matches, it is immaterial 
whether he was sane or insane, and your verdict should be 
for the defendant, unless you find that such match heads 
were taken while said Sebesta was in a delirium resulting 
from illness.” The court modified this instruction by 
inserting after the word “matches” the following phrase: 
‘With intent to kill himself.” The court did not err in 
modifying the instruction. There was no sufficient evi- 
dence to submit to the jury the question of the insanity 
of the deceased, and all the authorities agree that suicide 
by a person not insane means an intentional self-destruc- 


tion. 
For the error in admitting in evidence the so-called affi- 
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davit, we recommend a reversal of the judgment appealed . 
from and that the cause be remanded for another trial. 


’ ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed from is reversed and the 


cause remanded for another trial. 
TEVERSED, 


UNION PACIFIC RAILROAD COMPANY V. JOHN T. CONNOLLY, 
FILep October 4, 1906. No. 14,205. 


1. Verdict. A verdict is the unanimous decision made by a jury and 
reported to the court on the matters lawfully submitted to them 
in the course of the trial of a cause, and under our practice must 
be in writing and signed by the foreman. 


2. . A mere statement by the foreman in open court that the 
jury have agreed, without stating the nature of the decision they 
have agreed upon, is not a verdict. 


3. Trial: Waiver. On the trial of a cause where two parties were 
joined as defendants, the jury were called into court and asked 
if they had agreed upon a verdict. The foreman answered that 
they had agreed as to one of the defendants, naming him, but 
not as to the other, not stating the nature of their decision. The 
court expressed a doubt as to its right to receive a verdict as to 
one defendant without a verdict as to both, and asked counsel for 
suggestions, and, receiving no response, it discharged the jury 
without receiving a verdict as to either defendant. No objection 
was made or exception taken to such course. Held, That the 
error, if any, was waived, 


4. Verdict. After the jury were discharged the foreman delivered a 
package of papers to the bailiff, who in turn delivered them to 
the court. Among the papers was what purported to be a verdict 
in favor of one of the defendants, signed by the foreman. It 
was delivered at a time and under such circumstances as to 
afford no opportunity to poll the jury or apply the ordinary tests 
to determine whether it was the unanimous decision of the jury. 
Held, The trial court properly refused to treat the paper purport- 
ing to be a verdict as the verdict of the jury. 
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5. Railroads: ReasonaBLe CARE: QUESTION FoR Jury. Where a rail- 
road company for many years has permitted the public without 
objection to cross its tracks at a certain point, not in itself a 
public crossing, it owes the duty of reasonable care toward those 
using such crossing, and whether such care has been exercised is 
ordinarily a question for the jury. 


: The mere fact that warning of the ap- 
proach of a freight train or portion of a freight train, backing 
upon and over such crossing, was given by ringing the bell and 
sounding the whistle does not of itself show that the defendant 
company had discharged its full duty to those using the cross- 
ing. Whether, in view ‘of the time, place’ and circumstances, 
further precautions were required is, ordinarily, a question for 
the jury. 


7, Negligence: Evipence. That the crossing was located in a populous 
district and over a system of tracks and switches within the 
corporate limits of a city; that it was in common use day and 
night by a large number of people; that such use had been so 
extensive and long continued that the defendant company was 
chargeable with notice of it; that a portion of a freight train 
was backed upon and over the crossing without displaying any 
lights on the rear car, or having any person stationed on such 
car, or at the crossing, to give warning of its approach—would 
warrant the inference of negligence on the part of the company 
operating the train, although the bell was rung and whistle 
sounded. 


8. Evidence examined, and held sufficient to sustain a finding that 
plaintiff was injured as a proximate result of a failure on the 
part of the defendant company to give due warning of the ap- 
proach of a train backing upon and over such crossing, and that 
the plaintiff was not guilty of contributory negligence. 


9. Harmless Error. Where contributory negligence is relied upon as 
a defense, it is error to instruct the jury that, where negligence 
on the part of the plaintiff is disclosed by him in. making his 
case, the burden of proof is upon him to show that he was not 
guilty of contributory negligence; but as to the defendant it is 
error without prejudice. 


10. Instructions: Revimw. An instruction which states that it ig the 
duty of a person at a railway crossing to look and listen for ap- 
proaching trains is not erroneous because of the omission to state 
the direction in which such person is required to look, especially 
when a more specific instruction is not asked by the complaining 
party. 


11, Harmless Error. Where the entire answer of a witness to a ques- 
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tion is excluded, but substantfally the same matter, so far as com- 
petent, is received in answer to a subsequent question, the error 
in excluding the former answer, if any, is cured. 


12, Evidence: Review. Certain evidence tendered by the defendants 
examined, and held properly excluded. 


13. Damages. On the facts stated, held that a verdict of $27,500 as 
damages for an injury resulting in the amputation of both legs 
about five inches belaw the knee is not excessive. 


Error to the district court for Douglas county: LEE 8. 
ESTELLE, JUDGE. Affirmed. 


@ 


John N. Baldwin and Edson Rich, for plaintiff in error. 


T’. J. Mahoney and J. A. C. Kennedy, contra. 


ALBERT, C. 


On the 11th day of August, 1902, John T. Connolly 
was struck and run over by a train, or part of a train, of 
freight cars operated by the Union Pacific Railroad Com- 
pany, while attempting to cross the tracks of said com- 
pany at South Omaha. One foot was entirely cut off in 
the accident, and both legs were so mangled as to necessi- 
tate their amputation about five inches below the knee. 
He brought suit against the railroad company and Elmer 
E. Fair, the engincer of the train which inflicted the in- 
jury, for damages resulting therefrom, charging that such 
injuries were occasioned by the negligent operation of the 
train and the defendant’s road at the place where the 
accident occurred. The plaintiff alleges in his petition 
that he was struck by the train while crossing the tracks 
on a crossing which at the time was, and for many years 
had been, in common use as a public crossing. The negli- 
gence charged against both defendants is that the train in 
question was backed upon and over this crossing without 
any warning of its approach by the ringing of the bell 
or sounding of the whistle. The charges of negligence 
against the defendant company alone are: (1) That the 
train was backed upon and over the crossing without dis- 
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playing any light at the end of the train approaching the 
crossing; (2) that no employee was stationed at the end 
of such car to give warning of the approach of the train; 
(8) that it had no flagman or watchman stationed at the 
crossing. The defendant company filed a petition and 
bond for the removal of the cause to the federal court on 
the ground of diverse citizenship, claiming that Fair had 
been made a party defendant for the sole purpose of evad- 
ing the jurisdiction of that court. The cause was removed 
but upon plaintiff’s motion was remanded to the state 
court. The defendants answered separately, denying the 
charges of negligence, and alleging contributory negli- 
gence. The cause has been tried four times in the district 
court. At the second trial, and after the jury had deliber- 
ated for some time, they were brought into court and 
asked whether they had agreed upon a verdict. Fair’s 
attorney was not present at the time. The foreman 
answered that they had agreed as to the defendant Fair, 
but not as to the defendant company. They were then 
asked as to the possibility of their reaching an agreement 
upon further deliberation. They indicated that there 
was none. Thereupon, the presiding judge remarked: “I 
think I shall have to discharge you.” The attorney for the 
defendant company then called the attention of the court 
to the statement of the foreman that they had agreed 
as to the defendant Fair, but the court expressed a doubt 
as to its right to receive a verdict as to one of the defend- 
ants without a verdict as to both, and asked counsel if 
they had anything to suggest. Receiving no response, the 
court discharged the jury. Afterwards, the foreman of 
the jury delivered a package of papers containing, among 
other things, a forma] verdict in favor of the defendant 
Fair to the bailiff, who in turn delivered it to the court in 
the absence of counsel. They came into court shortly 
afterwards and their attention was called to this verdict. 
Plaintiff objected to receiving it as a verdict on the 
grounds that it had not been presented until after the 
jury had been discharged; that it had not been presented 
20 
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at such time or in such a way as to afford the usual oppor- 
portunities for determining whether it was the verdict of - 
the jury, and that it was not the verdict of the jury. The 
record does not disclose what ruling was made on plain- 
tiff’s objection to receiving this verdict, nor what action 
was taken thereon by the court, but, as Fair was a party 
to the subsequent litigation in the district court, we infer 
that the objection was sustained and that the court re- 
fused to receive the verdict. The defendant company then 
filed a second petition and bond for the removal of the 

' cause to the federal court on the ground of diverse citizen- 
ship. The court overruled this petition and retained the 
cause for trial. At the opening of the last trial the de- 
fendants objected to the jurisdiction of the district court 
on the ground that the cause was one properly removable 
to the federal court, and that the jurisdiction of the state 
court had been ousted by the filing of the second petition 
and bond for removal. This objection was overruled. 
At the close of the testimony adduced by the plaintiff in 
making his case a motion was made by the defendant com- 
pany for a verdict, which was overruled. Testimony on 
behalf of the defendants was then offered and received. 
At the close of the trial the defendant company again 
asked for an instruction directing a verdict in its favor, 
which was denied. The trial resulted in a general ver- 
dict for the defendant Fair, and a verdict and judgment 
against the defendant company for $27,500. The company 
brings error. 

The first three assignments of error are so intimately 
related that they should be considered together. They 
are based on the following rulings: (1) The refusal of the 

*court to receive a verdict as to the defendant Fair at the 
second trial. (2) Overruling the defendant comparty’s 
second petition for removal to the federal court. (3) 
Overruling the objections made to the jurisdiction of the 
court at the last trial. It will be recalled that the cause 
had been once removed to the federal court and by that 
court remanded to the state court for trial. The second 
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petition for removal on its face contains nothing that was 
not presented by the first petition. It is not claimed that 
the defendant company was entitled to a second order of 
removal on the same state of facts which had bean held in- 
sufficient by the federal court when the cause was removed 
on the first petition, but that the defendant Fair was no 
longer a party to the controversy after the so-called ver- 
dict on the second trial, and, consequently, when the second 
’ petition for removal was filed, the controversy was solely 
between the plaintiff, a citizen of Nebraska, and the de 
fendant company, a citizen of the state of Utah. In short, 
the second petition for removal was presented on the 
theory that Fair was eliminated from the controversy by 
the so-called verdict in his favor at the second trial. There 
is more than one reason why this theory cannot be sus- 
tained. In the first place, no verdict was rendered at that 
trial. A verdict is “the unanimous decision made by a 
jury and reported to the court on the matters lawfully 
submitted to them in the course of a trial of a cause.” 
Bouvier, Law Dictionary. Section 291 of the code pro- - 
vides: “The verdict shall be written, signed by the fore- 
man, and read by the clerk to the jury, and the inquiry 
made whether it is their verdict.” Section 290 is as fol- 
lows: “When the jury have agreed upon their verdict, 
they must be conducted into court, their names called by 
the clerk, and the verdict rendered by.the foreman. When 
the verdict is announced, either party may require the 
jury to be polled, which is done by the clerk asking each 
juror if it is his verdict. If anyone answers in the nega- 
tive, the jury must be sent out for further deliberation.” 
At the second trial, when the jury were brought into court 
and asked if they had agreed upon a verdict, the foreman 
merely said they had agreed as to the defendant Fair, but 
not as to the defendant company. No decision as to any 
matter lawfully submitted to them was reported to the 
court at that time; they merely reported that they had 
agreed upon a decision. It does not appear that at that 
time their decision had been reduced to writing or signed 
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by the foreman. Certainly no verdict was announced, nor 
was any opportunity given to test the unanimity of their 
finding, and they were discharged without any one but 
themselves,knowing the nature of their verdict with re- 
spect to Fair. It may be that the trial court at that time 
should have called for the verdict as to Fair, and that if 
it was in due form it should have been received, notwith- 
standing the inability of the jury to agree as to the other 
defendant. But, although the court openly manifested its 
intention not to call for or receive a verdict as to Fair and 
to discharge the jury, no protest or objection was made by 
any party to the record, nor was any exception taken to 
the rulings of the court in that regard. On the contrary, 
when the court asked counsel for suggestions as to the 
course to be pursued in the circumstances, its request met 
with no response, although the attorney for the party now 
complaining was present in court at the time. The error, 
then, if any, is one of which the defendant company cannot 
now be heard to complain. As to the so-called verdict 
subsequently delivered to the bailiff and by him delivered 
to the court, it was delivered to the court after the jury 
had been discharged. It was delivered at a time and under 
such circumstances as made it impossible to apply the 
tests prescribed by sections 290, 291, supra, to determine 
whether it was in fact the unanimous decision of the jury 
on any matter lawfully submitted to them, and the court 
properly ignored it. It might be said, in passing, that we 
find no exception to any ruling of the court in that behalf. 
It would follow, then, that as no verdict in favor of Fair 
had been rendered when the second petition for removal 
was filed and submitted, the theory upon which that peti- 
tion was presented, namely, that Fair had been eliminated 
from the controversy by a verdict in his favor, falls to the 
ground. 
Three other assignments are in effect as follows: (1) 
That the court erred in overruling the motion of the de- 
fendant company for a verdict at the close of the testi- 
mony adduced by the plaintiff in making his case. (2) 
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That the court erred in refusing to direct a verdict for 
the defendant company at the close of the trial. (8) That 
the evidence is insufficient to sustain a verdict in favor of 
the plaintiff and against the defendant company. As to 
the first, the rule is that if the defendant at the close of the 
testimony adduced by the plaintiff in making his case asks 
the direction of a verdict against the plaintiff, and after - 
an adverse ruling on his motion introduces testimony in 
his own behalf, he thereby waives the error, if any, in the 
overruling of such motion. Union P. R. Co. v. Mertes, 35 
Neb. 204, 39 Neb, 448. 

The other two assignments both go to the sufficiency 
of the entire evidence to sustain the verdict and may be 
considered together. That the plaintiff sustained the in- 
juries hereinbefore mentioned by being run over by a 
freight train, or part of a freight train, operated by the 
defendant company on its tracks at South Omaha between 
3 and 4 o’clock in the morning of August 11, 1902, is con- 
clusively established. The accompanying diagram repre- 
sents with a fair, degree of accuracy the locus in quo. The 
lines running diagonally from the northwest to the south- 
east of the diagram represent a system of tracks and 
switches maintained by the defendant company and the 
stock yards company at South Omaha; each track is rep- 
resented by a single line instead of a line for each rail. 
The lines lying to the east belong to the defendant com- 
pany; those to the west, to the stock yards company. 

It is insisted that the place where the injury occurred 
was not a public crossing, and that plaintiff in attempting 
to cross the tracks at that point was a mere trespasser, or 
licensee, to whom the defendant company owed no duty. 
The defendant company’s passenger station, the hotels, 
stores, etc., of the city are on the east side of the tracks. N 
street is the principal retail street, and the passenger 
station is not two blocks north of it. The stock yards, 
packing houses, and the offices and buildings used in con- 
nection therewith, and other places of business are west of 
the tracks. The evidence shows that for many years the 
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route taken by the plaintiff in attempting to cross the 
tracks had been in common use by pedestrians crossing 
and recrossing the tracks at all hours of the day and night, 
and that from 400 to 500 people cross the tracks by this 
route every morning and evening. The use of this crossing 
by the public had been so extensive and long continued 
that it could not have been without the knowledge of the 
defendant company, and as it never objected to such use, 
nor took any steps to prevent it, such use must have been 
with its consent. In short, the evidence shows that the 
defendant company for many years and without objection 
permitted the public to cross.its tracks at this point. That 
being true, it was bound to exercise reasonable care in the 
operation of its trains to guard against injury to those 
using the crossing. Taylor v. Delaware & H. C. Co., 113 
Pa. St. 162; Keller v. Erie R. Co., 90 N. Y. Supp.. 286; 
Clampit v. Chicago, St. P. &d K. C. R. Co., 84 Ta. 71. See 
also the following: JfcCarty v. New York OC. & H. R. R. 
Co., 76 N. Y. Supp. 321; Boggero v. Southern R. Co., 64 
S. Car. 104, 41 S. E. 819; Bullard v. Southern R. Co., 116 
Ga. 644, 43 S. E. 39; Kroeger v. Texas & P. R. Co., 30 Tex. 
Civ. App. 87, 69 S. W. 809; Blankenship v. Chesapeake & 
O. R. Co., 94 Va. 449, 27 8. E. 20; Thomas v. Chicago, M. 
é St. P. R. Co., 103 Ia. 649, 72 N. W. 783; Hooker v. Chi- 
cago, M. & St. P. R. Co., 76 Wis. 542, 44 N. W. 1085; Jones 
v. Charleston & W. O. R. Co., 61 S. Car. 556, 39 S. EB. 758; 
Roth v. Union Depot Co., 18 Wash. 525, 48 Pac. 641; 
Swift v. Staten Island R. 7. R. Co., 123 N. Y. 645; Chi- 
cago, B. & Q. BR. Co. v. Russell, 72 Neb. 114. 

The evidence relied upon to show negligence in the 
operation of the train causing the injury and to sustain 
the charge of contributory negligence covers a large por- 
tion of a bill of exceptions containing over 1,000 pages. 
We cannot undertake to review it at length, but a some 
what extended statement of the facts and evidence can 
hardly be avoided in view of the questions presented. On 
the morning of the accident the plaintiff and some other 
stockmen arrived at South Omaha on a Burlington 
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freight train from the west. One car of stock belonging 
to the plaintiff was attached to the train. This train 
pulled in west of the tracks, shown by the diagram, and 
discharged its passengers two blocks north and about three 
blocks west of N street. The plaintiff and some of his 
companions on leaving the train went east, crossing the 
tracks by what is known as the L street viaduct to Twenty- 
seventh street, thence down that street to N street. It 
was necessary for the plaintiff to go to the chute house, 
located diagonally across the tracks from the corner of 
Twenty-seventh and N streets, in order to make arrange- 
ments for the disposition of his car-load of stock, which ar- 
rived on the train he had just left. He and one of his com- 
panions crossed the tracks and went to the chute house. At 
least one member of the party remained on the other side. 
While the plaintiff and his companions were in the chute 
house, the defendant company’s freight train, which it is 
claimed caused his injuries, arrived from the west, moving 
north, according to the diagram, on what is designated as 
the “east bound main track.” This train consisted of at 
least 35 cars, 16 of which were loaded with stock for the 
South Omaha market. The stock cars were from four to 
six cars behind the engine, and the remainder of the train 
was behind the stock cars. In order to cut out the stock 
cars and shift them from the tracks of the defendant com- 
pany to those of the stock yards company, it was necessary 
for the train to pull north some distance beyond the point 
where the plaintiff was injured, switch over to the west 
bound track, back down that track to some distance south 
of said point, then uncouple the rear stock car from the 
cars following it, and pull north of the point where the 
plaintiff was injured a sufficient distance to enable a 
switch engine to move the stock cars to the stock yards 
tracks. After this was done the engine, with the four or 
six cars attached to it, was backed south on the west bound 
track, and past the point where the plaintiff was injured, 
to take up that portion of the train that had been left 
standing there while the stock cars were being shifted. 
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While the train was being thus shifted about, one of the ~ 
defendant company’s passenger trains passed through 
South Omaha, moving northward through the city on the 
east bound main track. That the plaintiff was struck and 
run over by the freight train, or some portion of it, while 
the passenger train passed over the crossing where the 
accident occurred is, to our minds, conclusively estab- 
ilshed, if not tacitly admitted. The plaintiff’s theory is 
that he was struck by the rear car as the engine backed 
down the west bound main track with the four or six cars 
to take up the remaining cars after the stock cars had 
been set out. The defendant’s theory is that the plaintiff 
was struck by the caboose at the rear of the freight train 
as it backed down the west bound main track the first 
time in order to cut out the stock cars, or that he fell 
under the train at that time while attempting to crawl 
between, over or under the cars while the train was in 
motion. The evidence is conclusive that the caboose was 
well lighted and that the usual signals of warning were 
given as the train backed down and over the crossing the 
first time. So that if the plaintiff was injured at that 
time his injury is no way traceable to any negligence on 
the part of the defendant company. If he fell under the 
train while attempting to crawl] between the cars, or over 
or under the train while it was backing down, it goes 
without saying that the company would not be liable. The 
question, then, is whether the evidence is sufficient to sus- 
tain a finding that he was struck by the rear of the four 
or six cars that were backed down to make up the train 
after the stock cars had been cut out. 

The plaintiff testified that the accident occurred between 
8 and 4 o’clock in the morning; that he and his companion 
left the chute house on the morning of the accident and 
started to cross the tracks to N street for the purpose of 
going to their hotel. They took what the evidence shows 
was the usual route taken by pedestrians crossing the 
tracks from the chute house. On the way they met a man 
who said to them: “Now, boys, look out for the train,” 
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and as he spoke they looked south and saw the passenger 
train, hereinbéfore mentioned, approaching on the east 
bound main track. There was then one or two tracks 
between them and the east bound main track. The follow- 
ing is a portion of his testimony as to what occurred from 
that time forward: “308. Q. As you continued on toward 
the foot of N street, from the time you met Mr. Paxton 
until you reached the point where you got hurt, what, if 
anything, did you do in the way of keeping watch upon 
your surroundings? A. I kept watching up and down the 
tracks both ways, as we walked on. 309. Q. What, if any- 
thing, did you do during that time to observe what, if 
anything, there was to the north of you? A. There were 
cars to the north of us. 310. Q. What did you do as you 
came along there? A. I just kept looking backwards and 
forwards up and down the track. 311. Q. Constantly? 
A. Yes, sir. 312. Q. And, in doing that, state whether or 
not there were any objects to the north of you? A. There 
were. 318. Q. What were there? A. I suppose, cars. 314. 
Q. Were they in motion or standing still? A. They ap- 
peared to be standing still. 315. Q. Were there any 
lights upon any of those cars that you saw to the 
north of you as you came on to the northeast? A. None 
that I saw; no, sir. 316. Q. Were there upon any of those 
cars? A. No, sir. 317. Q. Did you observe any of them 
move at all, while you were coming along in that direction? 
A. I did not. 320. Q. What was the condition of your 
sight? A. I had good eyesight. 321. Q. State whether or. 
not you also watched this train that you spoke of as you 
continued to move on to the northeast. A. This passenger 
train, or this train that was coming? Yes, sir. 322. Q. 
This passenger train? A. Yes, sir. 328. Q. Did you get 
far enough to know whether you could cross in front of 
that train? A. I did. 331. Q. What were you doing up 
to the time that youwere struck, from the time that you 
met Mr. Paxton? A. I had been traveling right along 
up until just that moment. I could not say positively 
whether I had just stopped, or was just in the act of stop- 
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ping, when I got hurt. 332. Q. If you had stopped, what 
was it for? A. To let this train go by. 333. Q. That is 
the train that was coming up from the south? A. Yes, sir. 
334, Q. State whether or not you had kept up your look- 
ing to the right and left as you came along in that way 

until you were struck? A. Thad. 336. Q. Up to the time 
you were so struck had you seen any car or train moving 
to your left or to the north of you? A. I had not. 3837. 
Q. Had you seen any light upon any car to the north of 
you up to that time? A. I did not. 338. Q. Or did you at 
the time you were struck? A. No, sir. 542. Q. I am not 
sure but that I covered this question, but I will ask it 
again. Referring to the time of the injury, state whether 
or not at any time, from the time you started from the 
chute house until you were struck and run down, there 
was any light upon any car, or near any car, to the 
north of you? A. No, sir. 543. Q. And whether there 
was any light shining about you at or immediately 
before you received the injury or were knocked down? 
A. Nothing but the passenger, a light from the pas- 
senger train. 545. Q. None but that? <A. None but 
that; no, sir. 546. Q. Any from the other side? A. No, 
sir. 1090. Q. You have ridden upon trains a good many 
times? A. Yes, sir, 1091. Q. You know they show some 
signals on the rear of all trains both by day and by night? 
A. Yes, sir. 1092. Q. You have noticed them on the rear 
of the caboose, have you? A. I have. 1093. Q. And the 
red lights that they display by night? A. Yes, sir. 1094. 
Q. And on this morning in question, as you started across 
the tracks, did you see something that would indicate to 
you to the north of the course that you were taking, that 
that there was a passenger train standing there, a passen- 
ger coach, or a caboose, by reason of the red lights on the 
rear end? A. I did not. 1095. Q. And as vou continued 
on in that direction after the time you had met Mr. Paxton 
until you were struck, did you see anything of that kind 
to the north of you? A. I did not.” 

The testimony of his companion, covering the same 


268 NEBRASKA REPORTS. [Vou 77 


Union P. R. Co. v. Connolly. 


period, is as follows: “1277. Q. From the time that you 
and Connolly left the chute house until the time he was 
knocked down and run over, had you observed cars stand- 
ing upon any of the tracks cither way from you, as you 
came along? A. Yes, sir. 1278. Q. Which way had you 
observed cars standing? A. They were to our left. 1279. 
Q. To the left up the track? A. Yes, sir. 1280. Q. Did 
any of the cars which stood up to your left at the time 
have any lights on them? A. No, sir. 1288. Q. And was 
there any light or lantern upon any of those cars to ygur 
left as you came across? A. J did not see any. 1289. Q. 
What was the condition of your eyesight? A. My eyesight 
was good. 1295. Q. What sort of a view, if any, did 
you get of the car that knocked Mr. Connolly down? A. 
O, we did not get any view of it. It all occurred, you 
know (snapping his fingers), in an instant. I just saw 
this big black object passing over Connolly. 1296. Q. 
Coming right down on you? A. Yes, sir. 1297. Q. Was 
there any light on that that you could see? A. I saw none. 
1298. Q. Was there any light flashed about you, at or 
immediately before you saw this big black object coming 
down on Connolly? A. No, sir. A. (continued) No, sir, 
there was no light.” 

Their companion who had remained on N street east of 
the tracks testified that he was there waiting for them to 
return when the passenger train came in; that at the same 
time he saw a freight train backing south on one of the 
tracks west of the track on which the passenger train was 
approaching; that he could see only the rear car, and that 
it displayed no lights, nor was there any person on the 
rear or top of the car; that after the passenger train had 
gone by he heard cries in the direction of where the accident 
occurred, and ran over, found the plaintiff lying beside the 
track, injured as before stated, and assisted in carrying 
him to the station-and subsequently to the hospital. An- 
other witness testified that he heard plaintiff’s cries imme- 
diately after the accident, and upon investigation found 
him lying beside the rails of the west bound track. 
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We think it cannot fairly be said that the inference 
that the plaintiff was struck and run over by that portion 
of the freight train, consisting of four or six cars and 
the engine, which backed down and over the crossing after 
the stock cars had been cut out, is not one which might 
reasonably be drawn from the foregoing evidence. Of 
course, that evidence does not stand uncontradicted. It 
is irreconcilable with many facts and circumstances to 
which the witnesses produced by the defendants testified. 
On the other hand, it may be said that the testimony 
adduced by the defendants to rebut plaintiff’s theory as to 
how the accident occurred is not, in every instance, easily 
reconcilable with the undisputed facts. The most that 
can be said on this branch of the case is that the evidence 
is conflicting and that it turns on the credibility of the 
witnesses. The jury were permitted to view the locus in 
quo. To pass upon conflicting evidence and the credibility 
of witnesses is within the peculiar province of the jury. 
On such questions their finding will not be disturbed unless 
clearly wrong. We consider the evidence ample to sustain 
plaintiff’s theory as to how the accident occurred. Conse- 
quently, it stands as one of the questions settled by the 
verdict that the plaintiff was struck by the cars while the 
engine and the four or six cars were backing south on the 
west bound main track. That the rear car of that portion 
of the train displayed no lights, and that no person was 
stationed thereon, or at the crossing, to give warning of its 
approach to the crossing, are facts conclusively established 
by the evidence and practically conceded. The accident oc- 
curred in a populous community and within the limits of a 
considerable city. It occurred in the nighttime, and at a 
crossing in common use at all hours, and where, as we have 
seen, the defendant company was charged with the duty of 
exercising reasonable care to avoid injury to those cross- 
ing its tracks. It is true, it seems to be conceded that the 
bell was rung and the whistle sounded to give warning 
that the train was moving. But the mere fact that the 
statute requiring such warnings was complied with does 
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not of itself show that the defendant had discharged its 
full duty to those using the crossing. It was bound to 
use reasonable care not to endanger those who might be 
lawfully upon its tracks at the crossing, and whether, in 
view of the time, place and circumstances, precautions in 
addition to those prescribed by the statute were required, 
was a question for the jury. Byrne v. New York C. 
é& H. R. R. Co., 104 N. Y. 862; McCarty v. New York C 
¢ H. R. R. Co., 76 N. Y. Supp. 321; Bullard v. Southern 
R. Co., 116 Ga. 644, 48 S. E. 39; Alissourt P. BR. Co. v. 
Geist, 49 Neb. 489. The crossing was in common use day 
and night. It was across tracks in constant use, and in 
a populous and busy community. That due care required 
more than ringing the bell and sounding the whistle to 
give warning of a freight train backing toward and over 
such crossing in the nighttime is certainly not an unreas- 
onable inference in view of all the facts and circumstances. 
Chicago, B. & Q. R. Co, v. Russell, 72 Neb. 114. 

But the defendant company contends that, even though 
its negligence be established, the evidence discloses such 
negligence on the part of the plaintiff contributing to the 
injury as to preclude a recovery. This contention is based 
on certain inferences which counsel draw from the the tes- 
timony of the plaintiff and the man who accompanied 
him across the track, who are the only ones having actual 
knowledge of their acts after meeting the man who warned 
them to lcok out for the train. After reviewing their tes- 
timony at some length, counsel sum up in these words: 
“This testimony in short discloses that Connolly was 
familiar with the tracks at the point where the accident 
occurred, and so thoroughly had in mind the danger of 
crossing the tracks at that point that he mentioned it to 
Moore after leaving the chute house; that he knew the 
trains were liable to pass up and down the tracks at any 
moment; that he knew the noise made by the passenger 
train might drown the noise of signals made by any other 
train, and yet the conclusion, from the manner in which 
he was struck and thrown down, is irresistible that, when 
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the passenger train was a block and a half away, he was 
standing still between the rails of the west bound track, 
watching the headlight of the train approaching from the 
south, and taking no note of any train approaching from 
the north.” It is undisputed that the plaintiff had been 
shipping stock from Wyoming to South Omaha for some 
ten years, was familiar with the tracks where the accident 
occurred, and was fully alive to the fact that for a pedes- 
trian to cross the tracks was attended with more or less 
danger. It may be conceded, too, that the conclusion 
which counsel characterize as irresistible is one that 
might reasonably be drawn from the evidence. But we are 
unable to concur in the view that it is irresistible. We 
have heretofore set out a portion of the testimony of the 
plaintiff and his companion. Detached portions of the 
plaintiff’s testimony might be interpreted to mean that 
“he was standing still between the rails of the west bound 
track, watching the headlight of the approaching train 
from the south and taking no note of any train approach- 
ing from the north,” at the time he was-struck by the 
freight train. But taking his evidence as a whole, it may 
reasonably be inferred therefrom that, after meeting the 
man who warned them to look out for the passenger train, 
they continued their way across the tracks until they 
reached a point from which they could see that they 
could not cross in front of that train; that he was struck 
by the freight train at the instant he stopped, or was 
about to stop, to wait until the passenger train had passed 
the crossing; that from the time he left the chute house 
up to the very instant he was struck he looked constantly 
up and down the tracks, north aud south, to guard against 
danger from approaching trains; that, owing to the noise 
of the passenger train, the darkness, the nature of the 
plaintiff’s surroundings at. the time, and the failure of the 
defendant company to display any lieht on the rear of 
the freight train, or to station any person there, or at the 
crossing, to give warning of its approach, the plaintiff 
failed to discover that it was approaching until he was 
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struck. We do not wish to be understood to say that the 
foregoing facts are conclusively established, nor even that 
they are the most reasonable inferences to be drawn from 
the evidence. The most that we would be understood to 
say in this connection is that such facts are not unrea- 
sonable inferences from the evidence of the plaintiff and 
his companion. The scttled rule in this state is that, 
where different minds might reasonably draw different 
inferences from the same:state of facts, whether such facts 
establish negligence is a question for the jury, and not for 
the court. Chicago, B. & Q. R. Co. v. Landaucr, 36 Neb. 
642, 39 Neb. 803; Mlliott v. Carter White Lead Co., 58 
Neb. 458, and cases there cited. From the vantage ground 
of afterwards, it is easy to see how the plaintiff might 
have avoided the injury. When he saw the incoming pas- 
senger train he might have gone to some place of safety 
and waited for it to pass. He might, possibly, have stood 
between the tracks, or in the triangle formed by one of 
the switches nearby, or on other safe ground. But it must 
be kept in mind that a person having occasion to pass over 
a crossing like the one in question, where trains are con- 
stantly passing and repassing, can seldom wait for the 
tracks to be perfectly clear. He is not always able to tell 
just when he is between the rails of one track or between 
different tracks, nor to determine with accuracy the safest 
course to pursue. He is threatened with danger from 
every point, and cannot give his undivided attention to 
any one source of danger. His attention is distracted by 
unusual sights and sounds, and conditions are not favor- 
able to the exercise of the best judgment. He has a right 
to presume that those operating trains will use due care 
for his safety. The law does not require him to exercise 
unerring judgment nor the highest degree of care, but 
merely that he exercise such care aS a man of ordinary 
prudence would exercise under like circumstances. The 
jury have said by their verdict that the plaintiff exercised 
due care. That is their inference from the evidence. 
Other minds might reasonably reach a different conclusion, 
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but it cannot be said, we think, as a matter of law, that 
negligence on the part of the plaintiff is the only reason- 
able inference to be drawn from the testimony of these 
men. 

The defendants offered the evidence of a witness taken 
at a former trial of the cause. Among other things this 
evidence shows that the witness had a conversation with 
the plaintiff immediately after the accident, in which he 
told how the accident occurred.. One question to the wit- 
ness was: “State to the jury what you heard Mr. Connolly 
(plaintiff ) say.” The answer was: “Well, me and Coul- 
ter walked up to him and says—asked him how this hap- 
pened, and Connolly spoke very low. I am pretty certain 
that he said they tried to get through the cars, and 
crawled through the cars somewhere, and my impression 
was, at the time, they went over the bumpers between the 
cars.” An objection to the answer offered was sustained, 
and the defendant company now complains of this ruling. 
That part of the answer stating the “impression” the wit- 
ness had at tlie time was clearly incompetent. As to. the 
rest, substantially the same matter was subsequently re- 
ceived as a part of the testimony of the witness. The 
ruling therefore deprived the defendant company of noth- 
ing it was entitled to. 

The defendant company called the plaintifi’s attorney 
as a witness, and after showing by him that on the former 
trials of the cause he had made the opening statement to 
the jury, in which he had stated that it was a freight train 
that run over the plaintiff, offered to show that he had 
never stated that it was four, six or eight cars that had 
run over him, previous to the last preceding trial. The offer 
was rejected, and the defendant company now claims it was 
entitled to show this fact, in view of its theory that it 
was the entire train, and not the portion attached to the’ 
engine after the stock cars were cut out, that inflicted the 
injury. We do not pretend to say how far a client may 
be bound, if at all, by an opening statement made by coun- 


sel at a former trial. But he certainly could not be preju- 
21 _ 
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diced by the fact that his attorney failed to distinguish 
clearly between a train and part of a train, or to state the 
number of cars constituting what he designated as a train. 

We think the evidence was properly excluded. 

, Several assignments of error are based on rulings of the 
court permitting the plaintiff to introduce the testimony 
of the conductor of the freight train taken on a former 
trial. This testimony was offered on rebuttal, and was in 
reference to the length of the train, the movements of the 
cars that remained with the engine when the train was 
divided at South Omaha to cut out the stock cars, the 
length of time required for the train to run from South 
Omaha to Council Bluffs, and the time it registered at 
Council Bluffs that morning. The objection urged against 
this testimony is that it was not proper rebuttal. We 
think it was. The defendants produced a larger amount 
of testimony tending to support the theory that the plain- 
tiff had been injured either by being struck by the rear 
car while the whole train of some 36 cars was backing 
over the crossing, or by crawling between, over, or under 
the cars of that train. Had either of those theories been 
established, the plaintiff, as we have seen, would have 
been convicted of contributory negligence. The conduc- 
tor’s evidence offered in rebuttal tended to negative those 
theories and was properly received. 

The defenda nt. company complains of an instruction 
given by the court in these words: “The burden of proof 
is upon the plaintiff to establish by a preponderance of 
the evidence: (1) That the place where the plaintiff was 
injured was a crossing over defendant’s railroad track 
which had been commonly used by pedestrians for such a 
length of time that defendant knew of its said common 
use, or by the exercise of reasonable care should have 
known it; (2) that the plaintiff was injured substantially 
as alleged; (3) that said injury was caused by the negli- 
gence of the defendants, the railroad company and Fair, 
or by defendant railroad company in some one or more 
of the ways charged in the plaintiff’s petition; and (4) 
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the amount of damages occasioned thereby to the plaintiff, 
the defendants, and each of them, having alleged that, if 
the plaintiff received the injuries as alleged, the injuries 
were the result of the negligence of the plaintiff which 
contributed thereto; and the burden of proof of negligence 
on the part of the plaintiff is upon the defendants to 
establish by a preponderance of the evidence, unless you 
find that the evidence introduced by the plaintiff dis- 
closes negligence on his part which in any way caused or 
contributed to his injury, then it devolves upon the plain- 
tiff, before he can recover, to prove by a preponderance of 
the evidence, not only that the negligence of the defend- 
ants, or either of them, caused his injury, but also that 
he himself was free from any negligence on his part that 
contributed to his injury, and, in this case, you are in- 
structed that, as a matter of law, the negligence of the 
defendant Fair, if you find from a preponderance of the 
evidence that he was negligent, would be the negligence 
of the railroad company.” The first criticism of this in- 
struction is that while the only joint charge of negligence 
against the defendants avas the failure to ring the bell or 
sound the whistle on the train causing the injury, all the 
others being against the company alone, this instruction 
permitted a recovery against the defendant company alone, 
not only on the charges exclusively against it, but on the 
charge made against the defendants jointly. The criti- 
cism seems to be unfounded. The office of this instruc- 
tion was to inform the jury as to the burden of proof. By 
subsequent instructions the jury were positively directed 
that on the matter of negligence in failing to ring the bell 
and sound the whistle, if they found such negligence, both 
defendants would be liable, but if there was no negligence 
in that particular, or if there was negligence in that par- 
ticular, but it was not a proximate cause of the injury, 
neither defendant would be liable on the joint charge, 
and that plaintiff could not recover except on some other 
charge of negligence. 

Another criticism on this instruction is that the rule 
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stated in the fourth paragraph as to the burden of proof 
on the question of contributory negligence is at variance 
with that announced by this court in Rapp v. Sarpy 
County, T1 Neb. 885, and City of Beatrice v. Forbes, 74 
Neb. 125, where the doctrine that the burden of proof on 
the question of contributory negligence, under certain 
circumstances, may shift to the plaintiff was repudiated. 
In so far as the rule stated by the district court is at va- 
riance with the rule announced in those cases, it is more 
favorable to the defendants than it should have been, and 
they cannot be heard to complain of it on that ground. 
Still another criticism of this instruction is that it “is 
upon the burden of proof and not upon the effect, as be- 
* tween the parties, of contributory negligence on the part 
of the plaintiff below that may be disclosed by the evi- 
dence, the instruction saying, in effect, that if the evidence 
introduced by the plaintiff does disclose contributory 
negligence, then the burden of proof is upon him to show 
that in fact he was not guilty of contributory negligence.” 
While this part of the instruction is not framed in the 
clearest language, we do not think the jury were misled 
by it to the defendant company’s prejudice. Negligence 
“which in any way caused or contributed to his (plain- 
tiff’s) injury” would not necessarily .be contributory 
negligence. An act or omission, to constitute contribu- 
tory negligence, must be something more than a remote 
cause in the chain of circumstances (Lowrimore v. Pal- 
mer Mfg. Co., 60 S. Car. 153, 38 S. E. 430), but must be 
such as operates as the proximate cause, or one of the 
proximate causes, and not merely as a condition. Smith- 
wick v. Hall & Upson Co., 59 Conn. 261, 12 L. R. A. 279, 
21 Am. St. Rep. 104. See, also, 2 Words and Phrases 
Judicially Defined, 1544. This part of the instruction, 
then, reasonably admits of the construction that, if the 
plaintiff’s testimony disclosed that the injury was in any 
way related to any negligent act or omission of his, the 
burden of proof was upon him to show that such act or 
omission was not the proximate cause, or one of the prox- 
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imate causes, operating to produce the injury. This was at 
least as favorable as the defendants had a right to ask. 

The court instructed the jury that it was the duty of the 
plaintiff to look and listen for the approach of trains, and 
the defendant company complains because the jury were 
not specifically instructed as to the directions in which 
he was required to look. If a more explicit instruction 
was desired on this point the party desiring it should 
have tendered one covering the ground. Neither of the 
defendants did so, and the instruction as it stands is not 
erroneous. 

On the question of damages, the court instructed the 
jury as follows: “If you find for the plaintiff under the 
evidence and these instructions, in determining the amount 
of his recovery, you should take into consideration the 
nature and extent of his injuries, the fact that certain 
injuries are permanent, plaintifi’s natural expectancy of 
life, any mental or physical pain which you find from the 
evidence he has suffered resulting from the injury, any 
expense necessarily incurred on account of the injury for 
surgical and medical care and hospital fees as shown by 
the evidence, his loss of earnings in the carrying on of 
his business since the injury which the evidence shows to 
have been caused by the injury, together with such future 
loss of earnings due to the injury as you find from the 
evidence to a reasonable certainty will be caused by the 
injury, and return a verdict for the plaintiff in such an 
amount as you so find under the evidence and these in- 
structions will be a fair and reasonable compensation for 
such expense, loss of earnings in the past, and such loss 
of earnings in the future as you find to a reasonable cer- 
tainty will result from his injuries, together with fair 
and reasonable coupensation for such pain and suffering 
as you find to be established by the evidence. If you find 
for the defendants, or either of them, you will so state ir 
your verdict.” The objections lodged against this in- 
struction are that it does not give any rule by which to 
estimate damages in cases of this kind, nor by which the 
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present value of future earnings may be determined. In- 
structions on the question of damages in cases of this 
character must of necessity be more or less indcfinite. 
The instruction given is at least as definite and certain 
and as favorable to the defendants as that approved by 
this court in City of South Omaha v. Sutliffe, T2 Neb. 746. 
No instruction was tendered by any of the parties cover- 
ing the same subject, and the complaint now made against 
it should be overruled. 

Complaint is made of certain acts of the trial judge 
committed, not while the trial was actually in progress, 
but during intermissions and adjournments. The com- 
plaint is that during such times he unduly manifested a 
friendly fecling, or interest, in the plaintiff in the presence 
of the jurors. This complaint was included in the motion 
for a new trial, and was supported by affidavits, which 
were met by counter affidavits. While these affidavits 
show that the learned judge treated the plaintiff with 
more familiarity and consideration than is generally 
shown a litigant by the trial judge, yet it does not appear 
that his treatment of the plaintiff differed substantially 
from that accorded by him to all others with whom he 
came in contact during the trial. While the record falls 
far short of convicting the trial judge of misconduct, or 
of showing that the defendant company was prejudiced 
by his conduct toward the plaintiff, it shows the advis- 
ability of a trial judge maintaining a proper distance be- 
tween himself and the litigants before him in order to 
guard against the appearance of evil liable to arise from 
a failure to do so. 

The attorneys for the plaintiff were also charged with 
misconduct in the motion for a new trial. That matter 
was submitted to the trial court on conflicting evidence, 
and its finding thereon cannot be disturbed. — 

It is also claimed that the court erred in overruling 
challenges for cause to certain jurors. Their examination 
on voir dire is set out at length in the record. This opinion 
is already too long, and it must suffice to say that the ex- 
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amination of these jurors, taken as a whole, shows that it 
was not error to overrule the challenges. 

It is strenuously contended that the verdict of $27,500 
is excessive. As we have seen, as a result of the accident 
both plaintiff’s legs were amputated a few inches below the 
knee. At the time of the injury plaintiff was 31 years of 
age, in robust health. He had a life expectancy according 
to the Carlisle table of over 383 years. He had been 
raised on a cattle ranch in Wyoming and was engaged 
in raising stock in that state. He owned 160 acres of 
land and held two sections under a lease. He had a herd 
of some 75 horses and 100 cattle which grazed upon his 
own land and miles of uninclosed land in that vicinity. 
His evidence shows that the returns of his business netted 
him, annually, from $400 to $600 over and above what 
was required for the support of himself and family, and 
over and above the increase of his herds. He earned 
considerable breaking horses for cavalry use; his injury 
cut off that source of income. Many of the things he 
could do for himself in the conduct of his business he must 
now hire done. That he will sustain a direct pecuniary 
loss of at least $1,000, annually, as a result of the accident 
is a reasonable inference from the evidence. At his age 
an annuity of $1,000, payable quarterly, would cost 
$18,876. In addition to this, he has paid out considerable 
sums and suffered other losses in consequence of the 
accident. Although the accident occurred some years ago, 
as a result he still suffers considerable bodily pain, which, 
according to his testimony, keeps him awake until he is 
worn out toward morning. The bodily pain he suffered, 
and still suffers, from the injury is a proper element. of 
damage. There is no hard and fast rule for estimating 
the amount to be allowed for that element. The most that 
can be said is that the jury must be governed by reason 
and common sense. In Swift & Co. v. Holoubek, 62 Neb. 31, 
a boy between 14 and 15 years old recovered a judgment 
for $11,500 for the loss of three fingers and part of a hand, 
leaving the thumb and index finger capable of some use. 
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This court reduced the judgment to $7,500. In Chicago, 
B.& Q.. Co. v. Krayenbuhl, 70 Neb. 766, an infant four 
years old recovered a judgment for the loss of a foot. 
This court, after ordering a remittitur, fixed his recovery 
at $9,000. In New Omaha T.-H. H. L. Co. v. Rombold, 68 
Neb. 54, this court held that a verdict of $15,000 was not 
excessive for the loss of a foot in the case of a man earning 
$65 a month, whose earning capacity was not thereby 
entirely destroyed. In the case of Texas & N. O. R. Co. v. 
Kelly, 30 Tex. Civ. App. 21, 80 S. W. 1073, a man 54 
years of age, or 23 years older than Connolly, earning 
from $1,200 to $1,500 a year, was so injured that both his 
legs were paralyzed, and it was held that a recovery of 
$30,000 was not excessive. In Hhrman v. Brooklyn City 
R. Co., 14 N. Y. Supp. 336, a child 3} years old suffered 
injury causing the amputation of one leg above the knee. 
It was held that a verdict for $25,000 was not excessive. 
In Illinois C. R. Co. v. Souders, 79 Ill. App. 41, a woman 
54 years old, who kept a boarding house, received a per- 
manent injury to her arm and her lungs, but she did not 
lose either hand or foot. It was held that a recovery of 
$20,000 was not excessive. 

In Kalfur v. Broadway F. & M. A. R. Co., 54 N. Y. Supp. 
5038, a child 18 months old lost one leg above the knee. It 
was held that a recovery of $15,941.25, was not excessive. 
In Chicago City R. Co. v. Wilcox, 33 Ill. App. 450, a boy 
six years old lost one leg. It was held that a recovery of 
$15,000 was not excessive. In Roth v. Union Depot Co., 
13 Wash. 525, a child nine years old lost one leg. Held, 
That a recovery of $15,000 was not excessive. In Western 
Umion T. Co. v. Engler, 75 Fed. 102, plaintiff suffered a 
compound fracture of his leg, causing the bone to pro- 
trude and denuding the periosteum. Many pieces of bone 
were taken out, and pieces continied to work out for 20 
months afterwards. There was no amputation and ampu- 
tation was not necessary, but it appeared that the plaintiff 
would probably be permanently lame. It was held that 
a recovery of $15,000 was not excessive. In Chicago, B. 
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é& Q. R. Co. v. Dunn, 106 Tl. App. 194, it was held that 
$15,000 was not excessive for the loss of one leg. In 
Howe v. Minneapolis, St. P. & S. 8. UM. R. Co., 62 Minn. 
71, it was held that a verdict for $14,590 was not excessive 
in the case of a young man permanently disabled, but who 
lost neither hand nor foot. In Smith v. Metropolitan Street 
R. Co., 86 N. Y. Supp. 1087, it appeared that the plaintiff 
was injured in a collision between a street car and a 
vehicle. He was in the hospital about two months, but 
was unable to return to his-regular business until about 
10 months after the injury. It appeared that he would 
not likely fully recover from his injuries, but that he was 
not pcrinanently disabled. It was held that a recovery of 
$20,000 was proper. In Alberti v. New York, L. H. & W. 
R. Co., 43 Hun (N. Y.), 421, a man 30 years of age was 
injured so that his legs were permanently crippled, but 
not lost. It was held that a verdict of $25,000 was not 
excessive. In Williamson v. Brooklyn Heights R. Co., 65 
N. Y. Supp. 1054, it was held that a verdict of $22,500 was 
not excessive in the case of a boy 11 years old who lost 
one leg. In Stewart v. Long Island R. Co., 66 N. Y. Supp. 
436, it was held that $18,000 was not excessive in the case 
of a young man whose arm was permanently disabled and 
who suffered some nervous injury. In view of the actual 
pecuniary loss that must necessarily follow an injury 
of this kind to a man of plaintiff’s age, business and 
situation in life, the physical pain and manifold in- 
conveniences he has suffered and must continue to suffer, 
the recoveries upheld by this and other courts in similar 
cases, we cannot say that the damages awarded are ex- 
cessive. 

After a careful examination of the record, we are sat- 
isfied that it contains no reversible error, and recommend 
that the judgment of the district court be affirmed. 


DUFFIE and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


DENNIS A. DRISCOLL, APPELLEE, V. MODERN BROTHERHOOD 
OF AMERICA, APPELLANT, 
Firep Octronrr 4, 1906. No. 14,409. 


1. Waiver. A waiver of a condition will not be implied from an act 
not inconsistent with an intention to insist upon performance. 


2. 


The acts relied upon as constituting a waiver must be 
those of the person whose rights are affected by it, or of some 
one duly authorized to act for him. 


8. Beneficial Association: CrrtiricaTe, DErIveRY oF.. Where the con- 
stitution of a beneficial association requires the initiation of a 
member as a condition precedent to the delivery to him of a bene- 
fit certificate, the unauthorized delivery of such certificate to 
him by a subordinate officer before initiation will not operate as 
a waiver of such condition. 


4. : MEMBERSHIP: EstorpeL. A secretary of a subordinate lodge 


by virtue of his authority to receive payment from members of 
their dues and assessments has no authority to receive such pay- 
ments from nonmembers, and in case he does, and without the 
knowledge or consent of the association, or if his acts in that 
behalf are repudiated by it, it is not thereby estopped to deny 
that the persons thus making payment are members. 


5. An agent cannot ratify his own unauthorized acts. 


APPEAL from the district court for Lincoln county: 
HANSON M. GRIMES, JUDGE. Reversed. 


H. M. Sinclair, for appellant. ; 
Thomas C. Patterson, contra. 


ALBERT, C. 


The plaintiff (appellee) brought this action against 
the defendant on a beneficiary certificate which purports to 
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have been issued to him by the defendant on the 30th day 
of April, 1904. The certificate on its face is, in effect, a 
life and accident insurance policy insuring the plaintiff’s 
life in the sum of $3,000, and indemnifying him in one- 
fourth that sum against certain bodily injuries resulting 
from accidental causes, the loss of an eye being included 
among such injuries. The defendant is a fraternal-bene- 
ficiary association organized and carried on for the sole 
benefit of its members and their beneficiaries, having a 
lodge system, with ritualistic work and a representative 
form of government, and, according to the stipulation of 
the parties, at the date of the certificate was doing business 
- in this state under the provisions of section 91, ch. 48, 
Comp. St. 1905, relating to associations of that character. 
The constitution requires applications for membership to 
be accompanied by certain fees and to be voted upon by the 
subordinate lodge. If the vote be favorable to the appli- 
cant he shall then be examined by the local physician, 
and if recommended by him the application shall be for- 
warded to the head physician of the association. If the 
application be accepted by the head physician he shall 
forward it to the supreme secretary of the order, who 
shall forthwith issue a benefit certificate in such amount as 
the head physician shall authorize, not above a given 
amount, for the applicant, and transmit the same to the 
subordinate lodge through which the application was made. 
The constitution also provides that upon receipt of the 
certificate by the subordinate lodge the president thereof 
shall notify the applicant and he shall be initiated 
at a regular or special meeting, but that at any time 
before initiation the lodge may refuse to initiate him, 
in ‘which case the certificate shall be returned to the 
supreme secretary with a certificate of the action of 
the subordinate lodge, and the initiation fee re 
turned to the applicant. If the applicant fails to 
report for initiation within 60 days after his certificate 
has issued he forfeits his membership fee, and if he still 
desires to become a member must make another applica- 
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‘tion, in which case the fees paid on his first application 
are credited on the second. As soon as admitted to mem- 
bership each member is required to deposit with the sec- 
retary of the subordinate lodge the amount of one benefit 
assessment, monthly per capita tax, the local ducs for one 
month, and certain dues to the reserve fund. Thereafter 
he is required to pay certain assessments, monthly dues, 
and a per capita tax. The assessments, the per capita tax 
and a portion of the membership fee are to be remitted by 
the secretary of the subordinate lodge to the secretary of 
the supreme lodge. The constitutional requirements with 
respect to the terms and conditions upon which members 
may be received into the order, the initiation of candi- 
dates for membership, and the payments required upon 
admission to membership, are followed by these provis- 
ions: 

“Sec. G. The liability of this fraternity for the payment 
of benefits upon the death or injury of a member shall not 
begin until all the acts, qualifications, and requirements 
prescribed for the applicant in the above division, and in 
all the laws, rules and regulations and ritual of the fra- 
ternity. shall have been fully complied with by him, and 
until all acts therein prescribed for the lodge shall have 
been fully complied with by it, and until his application 
shall have been approved by the lodge and head phy- 
sician, and a benefit certificate issued as provided in 
section C. of this division and delivered to applicant while 
in good health. And no officer of this fraternity is author- 
ized or permitted to waive any of the provisions of this 
division or of these laws, or any other of the laws of this 
fraternity which shall relate to the contract of insurance 
between the members and the fraternity.” 

The plaintiff’s application for membership was favor- 
ably acted upon by the subordinate lodge in this state 
and approved by the local physician, as well as by the 
head physician of the association, and his beneficiary cer- 
tificate, bearing date of April 30, 1904, and duly signed by 
the proper officers, was forwarded by the supreme secre- 
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tary to the secretary of the subordinate lodge. The plain- 
tiff had paid all membership fcves required by him up to that 
time. On the morning of the 19th day of May, 1904, 
at plaintif{’s solicitation the certificate was delivered 
to him by the secretary to whom he paid, at the 
same time, the initiation fee. A few days afterwards 
he paid the secretary the advance assessment and 
monthly dues which the constitution requires a mem- 
ber to pay upon his initiation. He subsequently paid 
the secretary the assessments and dues for June and 
July of the same year as they became due according 
to the laws of the association. He was not initiated 
as a member until July 17, 1904. The initiation 
fees were remitted to the supreme secretary August 27, 
1904, who at once returned them to the local secretary 
with a letter denying that plaintiff had ever been a mem- 
ber and directing that the money be returned to him. On 
the evening of May 19, 1904, and after he had received his 
certificate, the plaintiff met with an accident which re- 
sulted in the loss of one of his eyes. His claim for indem- 
nity was rejected by the association on the ground that 
liability on the certificate had not attached when the 
accident occurred. The defense interposed to the suit 
brought on the certificate was based on the same ground. 
A trial to the court without a jury resulted in a finding 
and judgment for the plaintiff. The defendant associa- 
tion appeals. 

The constitution of the association, as well as the stat- 
ute under which it is conceded it does business, restricts 
the benefits of the association to its members and their 
beneficiaries. It is a secret order and it is a matter of com- 
mon knowledge that initiation is a condition precedent to 
membership in an order of that character. To speak of 
of an uninitiated member of a secret order would involve a 
contradiction of terms. The plaintiff appears to concede 
that membership in the order is a condition precedent 
to a recovery on his certificate and that the con- 
stitution contemplates that initiation shall precede mem- 
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bership, but insists that it was competent for the assp- 
ciation to waive the requirement as to initiation, and that 
by the delivery of the certificate, the acceptance and reten- 
tion of the fees, dues and assessments paid by him, it did 
waive such requirement and is now estopped to deny that 
he was a member in good standing when the accident 
occurred. So far as the membership fee paid by the plain- 
tiff is concerned, the constitution, as we have seen, ex- 
pressly provides that in case an applicant shall fail to 
report for initiation within 60 days after his certificate is 
issued he shall forfeit the membership fee, subject, how- 
ever, to his right to have it credited on the membership 
fee for a second application. Consequently, the retention 
of this particular fee by the association is not inconsistent 
with an intention on its part to insist upon initiation as a 
condition precedent to liability on the certificate. A 
waiver of a condition will not be implied from an act not 
inconsistent with an intention to insist upon its perform- 
ance. Kilpatrick v. Kansvs City & B. R. Co., 38 Neb. 629. 
Besides this money was not retained by the home office, 
but was returned, as we have seen, to the local secretary. 

It remains, then, to inquire whether the delivery of the 
certificate to the plaintiff by the secretary of the subordi- 
nate lodge and the retention of the payment subsequently 
made by the plaintiff to such secretary amount to a waiver 
of the provision requiring initiation. One of the essential 
elements of a waiver is that the acts relied upon as con- 
stituting a waiver be those of the persons whose rights are 
to be affected by it, or of some one duly anthorized to act 
for him. The association is a corporation and, conse- 
quently, can act only through its officers or agents. Such 
officers or agents may bind it while acting within the scope 
of their authority, but not beyond. The authority of each 
is defined and limited by the constitution of the associa- 
tion which is a part of the contract upon which the 
plaintiff seeks to recover. He is therefore chargeable with 
notice of such limitations and no question of ostensible 
authority arises, That the constitution of the association 
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contemplates that the certificate shall remain in the cus- 
tody of the subordinate lodge, and not be delivered to the 
person upon whose application it was issued, clearly 
appears from the provision which authorizes such lodge 
to reject the applicant when he offers himself for initiation 
and requires it, in such case, to return the certificate to 
the supreme secretary. The duties of the secretary of a 
subordinate lodge as defined by the constitution are to 
receive payment of dues, assessments, etc., from members 
of his lodge, keep the records and perform such other 
-acts as usually pertain to the office of secretary. He is not 
a general agent with authority to bind the association gen- 
erally, but a special agent with authority to bind his 
principal while acting within the scope of his authority as 
defined by the constitution which, as before stated, is a 
part of plaintiff’s contract. He has no authority to admit 
members to the order nor to waive any of the requirements 
for membership. He was a mere custodian of the certifi- 
cate without anthority to deliver it pending plaintiff’s initi- 
ation. Plaintiff received the certificate with full knowl- 
edge of the secretary’s lack of authority to deliver it at that 
time. The delivery of the certificate was not the act of 
the association or of any one authorized to act for it in 
that behalf, and therefore lacks an essential element of a 
waiver. 

We come now to the acceptance and retention by the sec- 
retary of the subordinate lodge of the dues and assess- 
ments paid by plaintiff subsequent to the date of the de 
livery to him of the certificate.. The record does not shdw 
that any of these payments were brought to the knowledge 
of the supreme lodge. It does show that two of them were 
brought to the notice of the supreme secretary who at 
once repudiated them on the ground that the plaintiff 
was not a member of the association. The reception of 
these payments stand, then, merely as the acts of the secre- 
tary of the subordinate lodge. He had authority to receive 
such payments from members of the association, and while 
acting within the scope of such authority could bind his 
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principal. But, having no authority to admit members 
into the association directly, there is nothing in the nature 
of his authority to receive payments from actual members. 
from which authority to confer membership by indirection, 
or to waive any of the constitutional requirements with 
respect thereto can be implied. The question of ratifica- 
tion does not arise, because the acts relied upon as a ratifi- 
cation, aS well as those claimed to have become binding 
by such ratification, were the unauthorized acts of the 
same agent, and it is elementary that an agent cannot 
‘atify his own unauthorized act. A different question 
might arise, were it shown that these payments had been 
accepted or retained with the knowledge or consent of the 
association. But such is not the case. The plaintiff’s posi- 
tion, as disclosed by the record, is that of one who has 
knowingly dealt with an agent acting beyond the scope 
of his authority, and whose acts were repudiated by the 
principal as soon as they became known to hin. Neither 
waiver nor estoppel against the principal can be predi- 
cated on that state of facts. The decision might be put on 
the ground that no waiver or estoppel is pleaded by the 
plaintiff, but, as the case must go back for a new trial, 
we thought best to discuss what appeared to us the more 
important features of the case. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


DuUFFIn and Jackson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 
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BELLE 8. B. HARVEY, APPELLANT, V. CORDELIA J. GODDING 
ET AL., APPELLEES. 


Fitep OctToper 4, 1906. No. 14,420. 


1, Judgment Lien: Aprrat. An appeal by a judgment defendant to 
this court does not in the absence of a supersedeas, operate to 
prolong the life of the judgment lien. 


: Remanvd. The provision of section 509 of the code, 
relative to a judgment lien dating from the filing of a special 
mandate from this court in the lower court, has exclusive refer- 
ence to the special mandate required by section 594 thereof, in 
case this court, upon reversal of a judgment in whole or in 
part, renders such judgment as the lower court should have 
rendered, .instead of remanding the cause with directions to the 
lower court to render such judgment. 


3. Execution Sale: Dormant JUDGMENT. A Sale of real estate under 
an execution issued on a dormant judgment is void as to one 
who acquired title to the property from the judgment debtor 
during the life of the judgment lien. Gillespie v. Switzer, 43 
Neb. 772, and Link v. Connell, 48 Neb. 574, modified. 


4, Attachment Lien: Dormant JupGMENT. In an action aided by at- 
tachment, upon the entry of judgment the attachment lien is 
merged in that of the judgment, and thereafter the lien is a 
mere incident to the judgment and ceases to exist when the judg- 
ment becomes dormant. 


5. Fraudulent Conveyance: HuspanD aNnD Wirk. A gift from a hus- 
band to his wife executed when the former was solvent, and not 
made in contemplation of insolvency or of engaging in some 
hazardous enterprise, will be upheld, if not excessive, consider- 
ing the husband’s circumstances at the time the gift was made. 


6, Evidence examined, and held to establish the bona fides of a con- 
veyance from a husband to his wife. 


APPEAL from the district court for Otoe county: PAUL 
JESSEN, JUDGE. Reversed with directions. 


E. F. Warren, for appellant. 


_W. F. Moran and W. A. Corson, contra. 
22 
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ALBERT, C. 

The plaintiff, Belle 8S. B. Harvey, brought this suit to 
quiet the title to certain real estate in Otoe county. The 
controversy is between her and the defendant Cordelia J. 
Godding and we shall refer to them hereafter as plaintiff 
and defendant, respectively. The defendant Asa Godding 
is the husband of Cordelia J. Godding, and claims some 
interest by virtue of such relationship, but not otherwise. 
The defendant Mohrman is in possession of the property 
claiming as tenant of Mrs. Godding. Plaintiff’s husband 
is the common source of title. The plaintiff claims under 
a deed executed and delivered to her by her husband on 
the first day of June, 1895, which was filed for record 
and recorded on the 17th day of December, 1897. The 
defendant bases her claim of title to the property upon 
the following state of facts: On the 14th day of Decem- 
ber, 1892, the First National Bank of Omaha commenced 
an action aided by attachment against the plaintiff’s 
husband. The writ was levied upon the property in ques- 
tion on the 19th day of December of the same year. On 
the 25th day of March, 1895, a judgment was rendered 
against the plaintiff’s husband for a certain amount and 
an order entered directing a sale of the attached property. 
The judgment defendant prosecuted error to this court, 
without a supersedeas, where the judgment of the district 
court was affirmed on the 20th day of October, 1898. 
For some reason a mandate did not issue until the 5th 
day of January, 1900, when one issued commanding the 
district court “to cause execution to issue carrying into 
effect your (its) said judgment,” and which was filed in 
the district court on the 2d day of April, 1900. The first 
writ issued to enforce the judgment was an order of 
sale issued on the 7th day of September, 1901, whereunder 
the property was sold. The sale was confirmed and a 
sheriff’s deed executed to the purchaser on the 9th day of 
November of the same year. The purchaser at the sheriff’s 
sale subsequently conveyed to the defendant. The district 
court dismissed the bill, and the plaintiff appeals, 
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The plaintiff contends that, because more than five 
years had intervened between the date of the judgment 
against her husband and the issuance of the order of sale 
thereon, the judgment was dormant and not a lien against 
the property when the order of sale issued, and, conse- 
quently, that the sale of the property under such order of 
sale was ineffective to divest her title. On the other hand, 
the defendant contends: (1) That the period during 
which a judgment remains alive and continues to be a 
lien upon the real estate of the judgment debtor is to be 
computed in this case from the second day of April, 1900, 
the date upon which the mandate from this court was filed 
in the district court commanding the district court to 
enforce the judgment against the plaintiff’s husband, and, 
consequently, that the judgment was alive and a lien upon 
the property when the order of sale issued and the sale 
was made thereunder. (2) That, even if the judgment 
had become dormant, and had ceased to be a lien against 
the property at the time the order of sale issued, the sale 
and subsequent proceedings under said judgment are not 
void, but merely voidable, and cannot be assailed in a 
collateral proceeding. 

The defendant’s first contention is based on one of the 
provisions of section 509 of the code. That section, so far 
as is material at present, is as follows: “No judgment 
heretofore rendered, or which hereafter may be rendered, 
on which execution shall not have been taken out and 
levied before the expiration of five years next after its 
rendition, shall operate as a lien upon the estate of any 
debtor, to the preference of any other bona fide judgment 
creditor (or purchaser) ; but in all cases where judgment 
has been or may be rendered in the supreme court, and 
any special mandate awarded to the district court to carry 
the same into execution, the lien of the judgment credi- 
tor shall continue for five years after the first day of the 
next term of the district court to which mandate may be 
directed.” The defendant insists that the mandate from 
this court on the judgment against plaintiff’s husband 
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was a special mandate within the meaning of the fore- 
going section. Dictum may be found sustaining this posi- 
tion, but we do not think it is tenable. We think the 
special mandate referred to in that section is the special 
mandate required in section 594 of the code. That section 
is as follows: “When a judgment or final order shall be 
reversed either in whole or in part, in the supreme court, 
the court reversing the same shall proceed to render such 
judgment as the court below should have rendered, or 
remand the cause to the court below for such judgment; 
and the court reversing such judgment or final order shall 
not issue execution in causes that are removed before them 
on error, on which they pronounced judgment as afore- 
said, but shall send a special mandate to the court below, 
as the case may require, to award execution thereupon; 
and it shall be the duty of the judges of the supreme court 
to prepare and file their opinion in every case as brouglit 
before them, within sixty days after the decision of the 
same, and no mandate shall be sent to the court below 
until the opinion provided for by this section has been 
filed. The court to which such special mandate is sent, 
shall proceed in such case in the same manner as if such 
judgment or final order bad been rendered therein, and 
on motion and gvod cause shown, it may suspend any 
execution made returnable before it by order of the 
supreme court, in the same manner as if such execution 
had been issued from its own court, but such power shall 
not extend further than to stay proceedings until the 
matter can be further heard by the supreme court.” The 
foregoing section deals with cases wherein this court has 
rendered a judgment of reversal. In such cases it is 
optional with this court either to proceed to rendcr such 
judgment as the court below should have rendered or to 
remand the cause to the court below for such judgment. 
It provides that in case the former course is pursued and 
the proper judgment rendered in this court, this court 
may not issue execution on such judgment, but shall issue 
a special mandate to the court below to award execution 
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“thereupon.” By the provision of section 509, therefore, 
in case this court should render “such judgment as the 
court below should have rendered,” instead of remanding 
the cause for such judgment, the judgment rendered by this 
court would continue to be a lien on the property of the 
judgment defendant for five years from the date of filing 
the special mandate in the district court. The two sec- 
tions should be read together, the one providing a means 
whereby judgments rendered in this court may become 
-a lien upon the real estate of the debtor in the county from 
which the proceedings in error were prosecuted, the other 
as fixing the period during which the lien shall continue. 
3oth sections refer to a “special mandate.” The latter 
shows the sense in which the makers of the code used 
the term. There is nothing in the code to indicate that 
they used it in any other sense. It is clear to us that 
the special mandate referred to in section 509 is the 
special mandate required by section 594 to be issued to the 
lower court commanding it to execute a judgment ren- 
dered by this court upon the reversal of a judgment of 
such lower court in whole or in part, and has no applica- 
tion to a case like that of the plaintiff’s husband, where 
the only judgment of this court was one affirming the 
judgment of the lower court and which called for no 
special mandate. As execution on the judgment against 
the plaintiff’s husband was not stayed pending his appeal 
to this court, it would follow that the judgment became 
dormant and ceased to be a lien upon his property at 
the end of five years after its rendition and before the 
order of sale in question issued. 

The defendant’s second contention involves this ques- 
tion: Is a sale of real estate under an execution issued 
on a dormant judgment void, or merely voidable, as 
to a grantee of the judgment debtor who took title 
from the judgment debtor while the judgment was 
alive and a lien on the property? Three cases de- 
cided by this court are relied on as sustaining the 
proposition that a sale thus made is not void, but merely 
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voidable. The first is Gerecke v. Campbell, 24 Neb. 306. 
That case, however, is not in point. There an execution 
had issued on a dormant judgment and had been levied 
on a crop of growing corn. The judgment debtor there 
upon paid the judgment, and the levy was released. He 
afterwards brought suit against the justice who issued the 
execution, claiming that he had paid the judgment under 
duress. The question finally presented was whether the 
execution was void, or merely voidable, and this court 


held that it was voidable, but not void. It will be observed. 


that there the execution was assailed by the judgment 
debtor himself. Here a sale of real estate under an execu- 
tion issued on a dormant judgment is assailed by the 
plaintiff, who held title to the property as grantee of 
the judgment debtor when the execution issued and the 
sale thereunder was made. The distinction between the two 
cases is obvious. The second case relied on is Gillespie v. 
Switzer, 43 Neb. 772, and the third is Link v. Connell, 48 
Neb. 574. In these cases the sales. sought to be avoided 
were each made under a decree of foreclosure of a mort- 
gage. In each case the sale was attacked by one claiming 
title by conveyance, mediate or immediate, from the mort- 
gagor subsequent to the mortgage, and on the ground 
that more than five years had intervened between 
the date of the decree and the date of the issuance of 
the order for the sale of the property. Both cases might 
have been disposed of on the ground that the provisions 
of the code with respect to the time when a judgment 
becomes dormant and ceases to be a lien on the real 
estate of the judgment debtor have no application to a 
decree in equity for the sale of specific real estate, as 
was held in Herbage v Ferree, 65 Neb. 451. But the 
court put both decisions on substantially the same ground, 
namely, that a sale of real estate to satisfy a judgment 
which has become dormant under the provisions of section 
482 of the code is voidable only, and cannot be assailed 
in a collateral proceeding. There is ample authority 


for the foregoing rule, if limited to the judgment debtor. 


ue 
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But outside of the two cases cited we have been unable to 
find a single case where it has been applied to the judg- 
ment debtor’s grantce who held title when the execution 
issued and the sale thereunder was made. The rule as thus 


extended is utterly irreconcilable with the doctrine that, | 


when a judgment becomes dormant, its lien is lost as 


against a mortgage executed by the debtor and recorded ~ 


during the life of the judgment lien (Flagg v. Flagg, 39 
Neb. 229), and that, when a dormant judgment is revived, 
it is not a lien on real estate conveyed by the judgment 
debtor after the rendition of the judgment and before it 
had become dormant (Halmes v. Dovey, 64 Neb. 122). 
Even where execution issues during the life of the judg- 
ment lien, but the sale made thereunder takes place after 
the time fixed by statute for the termination of such lien, 
except in the state of Missouri, it has been uniformly 
held, both in this country and England, that the title 
acquired by such sale is precisely the same as though the 
judgment had never been regarded as a lien, and that 
such sale does not operate to divest a title acquired from 
the debtor during the life of the judgment lien. 2 Free- 
man, Executions (3d ed.), sec. 205; 2 Freeman, Judg- 
ments (4th ed.), sec. 394a. In Tucker v. Shade, 25 Ohio 
St. 355, the court said: “It is well settled that the title of 
a purchaser from the judgment debtor is, on the judgment 
becoming dormant, discharged from the lien, and that the 
subsequent revivor of the judgment will not affect such 
title.’ We are satisfied that the rule announced and 
applied in Gillespie v. Switzer, and in Link v. Connell, 
supra, is too broad, and that it should be modified and 
restricted so as not to apply to those whose rights in 


the property have been acquired from the debtor during - 


the life of the judgment lien. 

The fact that the action in which judgment was taken 
against plaintiff’s husband was aided by attachment, and 
that the judgment contains an order for the sale of the 
attached property, would not continue the lien beyond the 
period fixed by statute nor bring the case within the 
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rule announced in Herbage v. Ferree, supra. In that 
case the court was dealing with a decree in equity entered 
in a suit where the relief sought and obtained was the fore- 
closure of a mortgage lien. Here we are dealing with a 
judgment rendered in an action at law. When the judg- 
ment was rendered the attachment lien was merged in 
that of the judgment, differing from an ordinary judg- 
ment lien only in that it related back to the levy of the 
attachment. A judgment lien is a mere incident and can- 
not exist independently of the judgment. When the judg- 
ment becomes dormant the lien ceases to exist. 

Another defense urged to the plaintiff’s suit is that the 
conveyance of the property in question to her was made 
without consideration and in fraud of her husband’s cred- 
itors, including the judgment creditor hereinbefore men- 
tioned, and, for that reason, she cannot be heard to assail 
the validity of a sale made under an execution issued in 
favor of such judgment creditor. That the plaintiff’s hus- 
band was insolvent when this conveyance was made is 
conclusively established. Consequently, the burden is 
upon the plaintiff to show that the conveyance was made 
in good faith. National Bank of Commerce v. Chapivian, 50 
Neb. 484. The evidence is uncontradicted that in 1882 
the plaintiffs husband was worth more than $2,000,000 
over and above his debts. His business was prosperous 
and not attended by unusual hazards. At that time he 
made a gift to his wife, the plaintiff in this suit, of a’ 
large tract of land in this state. It is not claimed that 
this gift was made in contemplation of insolvency nor 
that it was excessive in view of the husband’s financial 
condition and that a part of his wealth had come to him 
through her. The plaintiff held title to this tract of 
land until the spring of 1891. At that time her husband 
and one of the corporations with which he was connected 
had become involved in debt, and it was arranged between 
him and the plaintiff that she should sell the land and 
allow him to use the proceeds temporarily to discharge 
some of his indebtedness. The sale was made and the 
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money loaned by the plaintiff to her husband. Her hus- 
band’s affairs became more and more involved until 1898, 
when he was forced to mortgage his holdings to raise 
money and to satisfy his creditors. As he says in his testi- 
mony, the properties were put in groups, each covered by 
a mortgage. The property in suit then belonged to him, 
and, intending to execute a mortgage thereon to secure 
a note of $1,200 to be turned over to the plaintiff to secure 
a part of his indebtedness, he executed a mortgage, describ- 
ing the property as “lots 1 and 2 of block 15, in the town 
of Syracuse,” etc., instead of lots 1 and 2 of block 15, 
Gray’s Second Trustee’s addition to the town of Syracuse, 
the true description.- This note and mortgage were turned 
over to the plaintiff for the purpose stated. Her husband, 
unable to meet his obligations, conveyed the fee title to 
this property to the plaintiff by its true description on 
the 1st day of June, 1895, which is the conveyance under 
which she now claims. The evidence adduced by the plain- 
tiff explanatory of the conveyance of the property to her 
- is uncontradicted, and, while some discrepancies are 
shown, the explanation in the main appears reasonable 
and straightforward, and sufficient to overcome the pre- 
sumption arising from the fact that the transaction was 
between husband and wife. That the money loaned by 
the plaintiff was derived from a sale of property which 
She had received as a gift from her husband is immaterial, 
because the gift was made when he was solvent and not 
contemplating insolvency, and was not excessive in view 
of his circumstances at the time. Morse v. Raben, 27 Neb. 
145; Jones v. Clifton, 101 U. S. 225; Seaton v. Wheaton, 
8 Wheat. (U. S.) 227. The plaintiff was one of her hus- 
band’s creditors and he had a right to make a preference in 
her favor. Clarke Drug Co. v. Boardman, 50 Neb. 687; 
National Bank of Commerce v. Chapman, 50 Neb. 484. 

In view of the evidence and the law governing this 
case, as we understand it, the plaintiff is entitled to the 
relief prayed. It is therefore recommended that the de- 
cree of the district court be reversed and the cause 
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remanded, with directions to enter a decree in favor of the 
plaintiff. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded, with directions to enter a decree in 
fu.vor of the plaintiff. 

JUDGMENT ACCORDINGLY. 


CHARLES §. FRYER, APPELLEE, V. WILLIAM J. FRyYeER, AP- 
PELLEE; COLUMBIA NATIONAL BANK ET AL., APPEL- 
LANTS. 

Fitep Ocroper 4, 1906. No. 14,684. 


1. Deeds: Vatmrry. Where a grantor places his deed on record for 
the purpose and with the intent of passing title to his grantee 
pursuant to a valid agreement between them, actual manual 
delivery and formal acceptance are not essential to the validity 
of the conveyance. Following Issitt v. Dewey, 47 Neb. 196. 


2. Evidence examined, and held to bring the case within the fore- 
going rule and to sustain the findings of the trial court. 


APPEAL from the district court for Lancaster county: 
LINcoLn Frost, Jupen. Affirmed. 


Wilson & Brown, A. J. Sawyer and N. Z. Snell, for 
appellants. 


George A. Adams, contra. 


ALBERT, C. ° 


This is an appeal from a decree of foreclosure whereby 
the lien of plaintiff’s mortgage is given priority over the 
respective judgment liens of the two banks, defendants 
herein. The mortgage is in the form of an absolute con- 
veyance to the plaintiff by the defendant, William I. 
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Fryer, and his wife of certain real estate in the city of 
Lincoln, was signed and acknowledged by the grantors 
on the 22d day of April, 1901, and was filed for record on 
the 28th day of April, 1902, by William I. Fryer, who 
had retained it in his possession after it was signed and 
acknowledged, and after it was recorded, was forwarded to 
him at Denver, Colorado, where he had taken up his abode. 
Plaintiff resides in the state of Iowa. On the 18th day of 
December, 1902, each of the defendant banks brought an 
action against William I. Fryer, who was the fee owner, 
and caused a writ of attachment to issue which was levied 
on the premises covered by the mortgage. In each of 
these cases judgment was given in favor of the plaintiff 
therein and an order entered for the sale of the premises 
for the satisfaction of the judgment. In the present suit 
the contest is between the plaintiff and the two banks as 
to the priority of their respective liens, and is now nar- 
rowed down to the single question whether there had been 
a delivery of the mortgage to the plaintiff before the levy 
of attachments on the property. The two banks join in an 
appeal, and contend that, while the evidence shows the 
mortgage was signed, acknowledged and recorded some 
time before their attachments were levied, it is insufficient 
to sustain a finding that it was delivered to the plaintiff 
before that date. 

Appellants’ contention seems to be based on the fact 
that the plaintiff never saw the mortgage nor had actual 
manual possession of it until after this suit had been 
pending for some time, and long after the levy of the 
attachments. But the authorities are uniform that actual 
manual delivery is not essential to give effect to a deed. 
In Issitt v. Dewey, 47 Neb. 196, it was held that, where 
the grantor places his deed on record for the purpose and ~ 
with the intent of passing title to the grantee, actual 
manual delivery and formal] acceptance are not essential 
to the validity of the conveyance. In the case at bar the 
evidence is conclusive that at the date of the mortgage 
deed the mortgagor, William I. Fryer, was indebted to the 
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plaintiff on two notes, aggregating $5,000, for borrowed 
money, and that at the time such indebtedness was con- 
tracted it was agreed between the parties that William I. 
Fryer should convey the property in suit to the plaintiff 
as security for the debt, and file the conveyance for 
record. William I. Fryer testified on behalf of the plain- 
tiff, and, while portions of his testimony would indicate 
that he had no clear recollection of what he did with the 
instrnment after it was forwarded to him at Denver, 
toward the close of his testimony he testified positively 
that it had been forwarded to the plaintiff before the 
date of a certain payment made by him, which was made 
Septeniber 21, 1902, and almost three months before the 
attachments were levied. It was after learning of this 
testimony that plaintiff made search and found the instru- 
ment among his papers. Lis statement, received in evi- 
dence as a part of his testimony, accounting for his fail- 
ure to discover it earlier, is to the effect that it must have 
been received by another member of his household and 
placed among his papers during his absence from home. 
The record further shows that at least two months before 
the attachments were levied William I. Fryer had impor- 
tuned the plaintiff to reconvey a portion of the mortgaged 
premises to the latter’s wife, and that plaintiff had refused 
to do so. The evidence, we think, is amply sufficient to 
show that the instrument was placed on record by Wil- 
liam I. Fryer with the intent and for the purpose of 
passing the title to the plaintiff, and to render evidence 
of an actual manual delivery and formal acceptance un- 
necessary, under the rule announced in /ssitt v. Dewey, 
supra. 

The appellants further contend that, even if it be found 
that the mortgage deed had become effective previous to 
to the levy of their attachments, still they should have 
priority with respect to one of the lots included therein 
because of an alleged agrecment between the plaintiff 
and William I. Fryer, whereby the former agreed, in 
consideration of the payment of a substantial portion of 
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the mortgage debt, to reconvey such lot and release it 
from the lien of the mortgage. There is no evidence tend- 
ing, even remotely, to show such an agreement, save a bare 
claim to that effect put forward in a letter written by 
William I. Fryer to the plaintiff. And, even were such 
claim given the force of evidence tending to establish the 
agreement, there is an utter want of evidence to show that 
William I. Fryer had complied with the conditions upon 
which the reconveyance was made contingent, according 
to his own letter in which his claim thereto was put forth 
for the first and only time. 

The decree of the district court seems amply sustained 
by the evidence, and we recommend its affirmance. 


Durrig and Jackson, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
: AFFIRMED. 


THOMAS F. KECKLER, APPELLANT, V. MODERN BROTHER- 
HOOD OF AMERICA, APPELLEE. 


Fitep Ocroper 4, 1906. No. 14,440. 


Directing Verdict. Where there is an entire failure of proof to sus- 
tain a material allegation of the plaintiff’s petition put in issue 
by the answer, the action of the district court in directing a ver- 
dict for the defendant will be sustained. 


APPEAL from the district court for Cass county: PAUL 
JESSEN, JUDGE. Affirmed. 


A, N. Sullivan, for appellant. 
Byron Clark, contra. 


JACKSON, C. 


The defendant is a fraternal-beneficial association organ- 
ized under the laws of Iowa with authority to transact 
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business in Nebraska. It issues certificates providing for 
indemnity in case of death, benefits for total disability 
occasioned by old age, and accident insurance. It is, by 
its charter, exempted from liability for accident to those 
of its members who, when received into the order, have 
a defective hand, arm, foot, leg or éye. On March 
15, 1901, the plaintiff applied for membership through a 
local lodge in Cass county. The medical examination dis- 
closed that his right eye was injured when he was an 
infant six years of age, causing a loss of sight in that 
eye. On April 8, following the application and examina- 
tion, the supreme lodge issued its certificate containing 
provisions for payment of death loss and permanent dis- 
ability benefits. Through that portion of the certificate 
providing for accident insurance had been drawn diago- 
nally ten red ink lines. The certificate in this condition 
was delivered to the plaintiff, who on September 14, 1903, 
sustained an injury resulting in a broken leg. He claimed 
liability on the part of the association, which was denied; 
hence this action. 

The petition, omitting the formal parts, is as follows: 
(1) “The plaintiff complains of the defendant, for that 
at the time hereinafter mentioned defendant was and 
now is a corporation duly organized with lawful authority 
to issue policies of life and accident insurance. (2) On or 
about the 8th day of April, 1901, said defendant, in con- 

. Sideration of the sum of $15, made and delivered to plain- 
tiff its policy of insurance in writing on the life of 
plaintiff and against accident, in the sum of $100, if plain- 
tiff should by accident receive a broken leg. (3) On or 
about the —— day of September, 1903, and while said 
policy was in full force, said plaintiff received a personal 
injury, accidently resulting in a broken leg, being an 
accident insured against by said policy of insurance. (4) 
The plaintiff duly performed all the conditions of said 
policy on his part to be performed. (5) Plaintiff has 
made due proof of said accident in conformity with the 
requirements of said policy. Said policy is hereto at- 
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tached, marked Ex. A, and made a part of this petition. 
(6) No part of said insurance has been paid, and there 
is now due from defendant to plaintiff thereon the sum of 
$100, together with interest thereon at 7 per cent. from 
October 1, 1903, on which sum plaintiff prays judgment, 
with costs of suit.” 

The answer put in issue the liability for accidents. At 
the close of the evidence the court directed a verdict for 
the defendant and entered judgment thereon. The plain- 
tiff appeals. 

As we view the case, the court took the only course 
justified by the evidence. It seems to be the contention of 
the plaintiff that the red lines in the contract are for 
ornamental purposes. This is hardly consistent with the 
fact. The purpose of these lines on the face of the certifi- 
cate was clearly to eliminate the feature of accident insur- 
ance as provided by the fundamental law of the order. 
It is an ordinary method of reforming printed blanks to 
conform to actual contracts. The action being to recover 
on an express contract, the written instrument failed to 
sustain the plaintiff’s cause of action, and we recommend 
that the judgment appealed from be affirmed. ‘ 


DUFFIE and ALBERT, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is 
AFFIRMED, 


First NATIONAL BANK OF PLATISMOUTH, APPELLEE, V. 
ESTATE OF FREDERICK D. LEHNHOFF, APPELLANT.* 


Firzp Ocroser 4, 1906. No. 14,444. 


Contract: CoNSIDERATION. The doing of that which the creditor of a 
corporation is required by law to do before he could maintain an 
action against the stockholders of the corporation is not a suf- 
ficient consideration to support a promise. 


* Rehearing allowed. See opinion, p. 307, post. 
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APPEAL from the district court for Cass county: PAUL 
JESSEN, JUDGE. Reversed. 


A. L. Tidd and Matthew Gering, for appellant. 


Byron Clark, contra. 


JACKSON, C. 


The Plattsmouth Brick and Terra Cotta Manufactur- 
ing Company, a corporation doing business in Cass 
county, was insolvent. It was indebted to the First 
National Bank of Plattsmouth and the Bank of Cass 
County. The First National Bank contemplated an 
action against the stockholders of the manufacturing 
company for the purpose of recovering the amount 
of indebtedness of that company to the bank. Cer- 
tain of the stockholders of the manufacturing company 
submitted to the creditor banks the following written 
proposition: “Plattsmouth, Neb., May 11, 1903. We, the 
undersigned stockholders, do each agree with each other 
and the First National Bank of Plattsmouth and the Bank 
of Cass County of Plattsmouth, or either of them accepting 
in writing hereon this proposition, that if they will refrain 
from suing us as stockholders of the Plattsmouth Brick 
& Terra Cotta Manufacturing Company until the assets’ 
of said corporation are exhausted in suits by each of them 
to be maintained upon their respective notes against the 
corporation, when the deficiency is ascertained, we will 
prorate among ourselves, based upon our holdings of stock 
in said corporation, such deficiency and pay it. J. G. 
Richey, W. J. White, F. D. Lehnhoff, A. Baxter Smith, D. 
Hawksworth, Fred Goos per Henry, T. H. Pollock, H. B. 
Burgess.” The First National Bank accepted the propo- 
sition, and proceeded in an action at law in the district 
court for Cass county to recover judgment against the 
manufacturing company, upon which execution was issued 
and all of the assets of the company sold. In the mean- 
time F. D. Lehnhoff, one of the stockholders whose name 
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appeared on the agreement with the bank, died, and his 
estate was in process of administration. The First 
National Bank filed its claim against Lehnhoff’s estate for 
the proportionate share due the bank under the terms of 
the written agreement. Fvom an order allowing the claim 
an appeal was taken to the district court, where a jury 
trial resulted in a verdict and judgment favorable to the 
bank. The executrix appeals. 

It appears from the evidence that Lehnhoff’s subscrip- 
tion to the capital stock of the manufacturing company was 
fully paid up, and that his name on the written agreement 
was in fact signed by his son, George Lehnhoff. It is urged 
on appeal that the written agreement was without consid- 
eration and for that reason unenforceable, and that 
George Lehnhoff was without authority to sign the written 
agreement on his father’s behalf. The claim of want of 
consideration for the written agreement arises out of an 
application of section 4, art. XIb of the constitution. 
The provisions of that section are: “Tn all cases of claims 
against corporations and joint stock associations, the 
exact amount justly due shall be first ascertained, and 
after the corporate property shall have been exhausted 
the original subscribers thereof shalk be individually liable 
to the extent of their unpaid subscription, and the liability 
for the unpaid subscription shall follow the stock.” It is 
said that the agreement to defer action against the stock- 
holders until the remedy against the corporation had been 
exhausted is a contract to observe the mandatory pro- 
visions of the constitution; that no action on behalf of the 
bank could be maintained in any event against the stock- 
holders until judgment had first been obtained against the 
corporation and the corporate property exhausted. The 
constitutional provision invoked on behalf of the estate 
has been several times construed by this court. In Globe 
Publishing Co. v. State Bank, 41 Neb. 175, an action 
against the stockholders of a corporation direct for a debt 
due from the corporation, where it was claimed the liabil- 
ity of the stockholders arose by reason of a failure to 

23 
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publish the annual notice prouaed by statute of its exist- 
ing debts, it was held that the creditor had no right of 
action against the stockholders until it had reduced its 
claim against the corporation to judgment and until ex- 
ecution issued upon such judgment had been returned 
wholly or in part unsatisfied. In Farmers Loan & Trust 
Co. v. Funk, 49 Neb. 353, an action to enforce the special 
liability of a stockholder in a banking corporation under 
the provisions of section 7, art. XIb of the constitution, it 
was held that before the special liability could be enforced 
against individual stockholders the assets of the corpora- 
tion must first be exhausted under the provisions of sec- 
tion 4 here being considered; while in State v. German 
Savings Bank, 50 Neb. 734, it was held that before the 
receiver of a banking corporation could enforce the liabil- 
ity for unpaid subscription of the capital stock the in- 
debtedness of the bank must first be ascertained in a 
proper proceeding for that purpose. 

It does not appear with any degree of certainty upon 
what theory the banks originally claimed liability of the 
stockholders of the manufacturing company for the debts 
of the company, but the inference is that they supposed 
the stockholders to be liable generally for the debts of the 
insolvent corporation and that they might maintain an 
action against the stockholders direct because of that 
liability. It does not seem to be important, however, in 
the determination of this case. Our decision, to be in 
harmony with the former holdings of this court, must be 
that the bank on its own behalf could not maintain an 
action against the stockholders without first exhausting 
its remedy against the corporation itself. The agreement 
on the part of the bank to do that which by law it was re- 
quired to do before it could maintain an action against 
the stockholders was not a sufficient consideration to sup- 
port the promise in its behalf. Hsterly Harvesting Ma- 
chine Co. v. Pringle, 41 Neb. 265. 

It is urged by the appellee, however, that the contract is 
enforceable independently of the consideration already 


Vou. 77] SEPTEMBER TERM, 1906. 307 


First Nat. Bank of Plattsmouth v. Estate of Lehnhoff, 


discussed, because of its being a mutual promise between 
the stockholders with each other for the benefit of the 
bank. The rule thus invoked is applicable to subscription 
lists where a common object is to be obtained for the 
benefit of all. The case of Armann v. Bucl, 40 Neb. 803, 
does not support the contention of appellee. There the 
purpose of the subscription was to procure for a railroad 
corporation a tract of land for the erection thereon of a 
depot and switch grounds. The agreement was with the 
owner of the land, who conveyed the title to the railroad 
company, and the improvements contemplated were made. 
It is said in the body of the opinion: “A valuable consid- 
eration is one that is either a benefit to the party prom- 
ising, or some trouble or prejudice to the party to whom 
the promise is made. Any damage, or suspension, or for- 
bearance of a right, will be sufficient to sustain the prom- 
ise.” None of these elements are found in the contract in 
suit. 

Again, it is urged that the contract provided for an ex- 
tension of the time of payment of the debt of the company 
and that such extension affords a sufficient consideration, 
but that fact does not appear. On the contrary, the agree- 
ment clearly contemplated immediate action against the 
corporation. 

We recommend that the judgment of the district court 
be reversed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED, 


The following opinion on rehearing was filed June 7, 
1907. Judgment of reversal adhered to: 
1. Contract: CoNnsiIpERaTiIon. An agreement without benefit, advan- 


tage or detriment to either party is without consideration and 
not enforceable. 
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2. Mutual promises, not for a common object or purpose and not 
mutually advantageous or detrimental, are without consideration 
and not enforceable. 


AMES, C. 


This case has been submitted upon reargument from a 
former decision pursuant to an opinion by Mr. Com- 
missioner JACKSON, ante, p. 303. No new or addition. 
propositions of law are urged, and the recital of facts con- 
tained in the former opinion is accepted by couns¢l as 
sufficiently complete and accurate, so that a restatement 
of them is at present uncalled for. The principal conten- 
tion is that this court erred in holding that the agreement 
copied in a former opinion lacks a consideration requisite 
to render it obligatory as a contract. Counsel urges that 
an adequate consideration is furnished by an obligation 
assumed by the plaintiff to exhaust by suits the corporate 
assets of the brick company for the satisfaction of the claim 
of the former. But we do not find a promise, expressed or 
implied, to that effect in the agreement. The promise. 
although by its terms requiring acceptance by the plaintiff 
and, in fact, expressly accepted by it, is, notwithstanding. 
wholly unilateral by the subscribing stockholders. The 
document would not have been changed in legal effect if 
it had been made to read: “Although the First National 
Bank and the Cass County Bank, which are creditors of 
the Plattsmouth Brick and Terra Cotta Manufacturing 
Company, have and can acquire, by reason of that fact, no 
legal claim against us or any of us, who are stockholders 
of that company, yet, if said banks, or either of them, 
shall see fit to pursue their or its legal remedies against 
the company to the exhaustion of i{s assets, we will con- 
tribute proportionally to our holdings of stock to the pay- 
ment of so much of such indebtedness as shall not be sat- 
isfied by the means aforesaid.” 

It is obvious that, tested by the rule announced by this 
court in wtrmann rv. Buel, 40 Neb. 803, a promise in that 
form, or substantially to that effect, can have no legal 
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force. It is left, as it was, before the agreement was made, 
a matter of choice to the creditor whether it will pursue 
the course suggested, and a matter of indifference, as 
respects stockholders’ liability, whether it does so or not. 
The creditor promises no suspension or forbearance of 
any legal right or remedy which it has, or is capable of 
acquiring, against either the corporation or its stock- 
holders, or any of them, and as a corollary the subscribers 
to the agreement obtained no benefit or advantage by their 
promise. 

The second proposition urged by counsel, and also dis- 
cussed and decided in the former opinion, that the agree- 
ment is enforceable as expressing mutual promises by the 
subscribers to contribute toward the attainment of a com- 
mon object, seems to us to be ill founded, for the reason 
that it is apparent, as well from the nature of the trans- 
action as from the language of the instrument, that the 
object that the subscribers had in view was to make pro- 
vision for the satisfaction of supposed legal obligations 
against them severally which, in fact, did not exist. The 
object was not to accomplish a mutual and common pur- 
pose, but to be discharged from supposed separate and 
several personal liabilities of each.. If such liabilities 
had existed; the stockholders’ obligation as such would 
have continued unaffected, and could have been enforced, 
and could have been satisfied, in exactly the same way 
and for precisely the same amount in the presence as in the 
absence of the agreement, and against such lability the 
agreement would have provided no indemnity, so that the 
essential clement of mutuality is wholly lacking. 

We recommend, therefore, that the former decision of 
this court be adhered to. 


JACKSON and CALKINS, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former decision of this court is adhered to. 


REVERSED. 
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Mary A, TOPPING, APPELLANT, V. JACOB COHN, APPELLEE. 
Fitep Ocroper 4, 1906. No. 14,549. 


Second Appeal: Law or Casz. Points necessarily determined by this 
court upon appeal become the law of the case and will not 
ordinarily be departed from in the further course of litigation. 
Chicago, B. &€ Q. R. Co. v. Yost, 61 Neb. 530. 


APPEAL from the district court for Otoe county: PavL 
JESSEN, JUDGE. Affirmed. 


John C. Watson, for appellant. 
_ W. F. Moran and A. P. Moran, contra. 


JACKSON, C. 

A judgment favorable to the plaintiff was reversed by 
a former opinion of this court, in which the case is fully 
stated. Topping v. Cohn, 71 Neb. 559. Amended plead- 
ings were filed in the district court presenting substan- 
tially the same issues, excepting a plea of former adju- 
dication in the answer. A _ second trial resulted in a 
judgment for the defendant, and the plaintiff appeals. 

The evidence taken at the former trial, with additional 
evidence affecting only the question of adverse possession, 
is the basis of the present judgment. We are asked to 
review our former opinion, but find no satisfactory reason 
for doing so. No facts were adduced from the additional 
testimony tending to strengthen the plaintiff’s case or 
change the conclusions formerly reached, and adhering 
to the established rule that points necessarily determined 
by this court upon appeal become the law of the case and 
will not ordinarily be departed from in the further course 
of litigation, we recommend that the judgment be affirmed. 


DtFFig, C., concurs. 
ALBERT, C., not sitting. 


By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is 
AFFIRMED. 
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CENTRAL GRANARIES COMPANY, APPELLANT, V. LANCASTER 
COUNTY, APPELLEE.* 


FILED October 18, 1906. No. 14,314. 


1. Taxation: ASSESSMENT. Section 66, ch. 73, laws 1903, provides that 
grain brokers shall be assessed on the average amount of capital 
invested in the business for the preceding year, instead of on 
the amount of grain on hand on the first day of April. 


2. Double Taxation. Taxing a grain company on its real estate and 
other tangible property, on the amount of its average capital, 
and also on the grain contained in its elevators on the first day 
of April, is, to the extent of the grain so assessed, double taxa- 
tion, from which, in a proper proceeding, the courts will grant 
relief. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. teversed. 


Hall, Woods & Pound, for appellant. 
F. M. Tyrrell, J. L. Caldwell and C. EH. Matson, contra. 


BARNES, J. 


The appellant is a corporation organized and existing 
under the laws of this state. Its main office is in Lincoln, 
Lancaster county, Nebraska. It owns and operates about 
50 elevators, mostly in this state, and its business is that 
of buying, cleaning, selling and shipping grain to the 
various markets of the world. It owns and operates ele- 
vators at some 40 different towns, situated in several 
different counties throughout the state. It also owns 
elevators at Lincoln, Rulo and Holdrege, called cleaning 
elevators. The manner of conducting its business is such 
that in handling, disposing of and shipping its grain to 
market it all passes through the cleaning elevators at Lin- 
coln, Rulo or Holdrege. It buys no grain at its Lincoln 
cleaning elevator, and the grain that goes through this 
elevator comes from some of its outside elevators, situated 

See opinions on rehearing, pp. 319, 327, post. 
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in other counties in different parts of the state, where it 
is originally purchased. In 1904 appellant made its re- 
turn under oath to the assessor of Lancaster county of its 
property subject. to taxation in that county, which return 
was in substance as follows: 


Capital stock 2.0.0... ccc ccc eee eee $350,000 
Surplus and profits ...............08. 70,000 
Total valuation of stock........ $420,000 
, Property assessable in Lancaster county 
(itemized) ........ cee eee eee eee $83,265 
Property outside of Lancaster county 
otherwise assessed.............0000. 336,735 
Total valuation of stock........ $420,000 


The assessor of Lancaster county raised the amount of 
the property scheduled as assessable in that county 
$10,000 to cover the grain in appellant’s elevator in the 
city of Lincoln. Objections thereto were filed with the 
board of equalization. A hearing was had, the objections 
were overruled, and the case was appealed to the district 
court, where a trial resulted in the dismissal of the appeal, 
an affirmance of the order of the board of equalization, 
and an appeal therefrom was taken to this court. 

The bill of exceptions establishes the following uncontro- 
verted facts: First. The appellant’s capital stock and 
surplus was $420,000, which represented all of its prop- 
erty. $83,265 worth of that property was situated and 
taxable in Lancaster county. The remainder of it, to wit, 
$336,735 worth, was not used in Lancaster county, but was 
located and used in other counties. Second. The appel- 
lant’s Lincoln elevator is a transfer and cleaning house, 
and no grain goes into that elevator except grain in transit, 
on its way from the company’s elevators situated in other 
counties. Third. That the item in controversy, to wit, 
$10,000 worth of grain in appellant’s Lincoln elevator, 
was grain in transit. It is claimed by appellant that this 
grain in transit was purchased by, or represented a part of, 
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the $336,735 of capital located and used in counties other 
than Lancaster, and had theretofore been assessed in said 
counties. It is contended by the.appellee that the testi- 
mony does not sustain the foregoing claim. 

We find that F. D. Levering, appellant’s assistant treas- 
urer, testified in substance that the capital stock and sur- 
plus of the company in 1904 was $420,000; that his 
company owned and was then operating from 45 to 52 
elevators in Nebraska and Kansas, 8 or 9 in Kansas and 
the remainder in Nebraska; that the only elevator the com- 
pany had in Lancaster county, outside of Lincoln, was 
at Waverly; that the only place the company buys grain 
in Lancaster county is Waverly; that it was not using 
any of its capital in buying grain in Lincoln; that the 
company bought no grain in Lincoln; that all of the cap: 
ital of the company other than the amount invested in 
permanent improvements was used in buying grain at 
points outside of the city of Lincoln; that all of its cap- 
ital, except the listed items reported and assessed in Lan- 
caster county, to wit, $336,735, was invested in grain 
elevators and grain outside of Lancaster county; that all 
of this portion of the company’s capital was located and 
was being used by the company in other counties than 
Lancaster; that it was invested in elevators, cribs, scales, 
gas engines and grain. 

“E. J. Herring, who was in the employ of the appellant 
company, and who has especial charge of the assessment 
of its property in this state and Kansas, testified as fol- 
lows: “Q. At the company’s outlying elevators in other 
counties than Lancaster county, do you know what 
method the assessors of the various counties adopted in 
arriving at the amount of capital stock the Central Gran- 
aries Company was using at these elevators located in 
these various counties? A. Yes, sir. Q. State to the 
court whether or not the assessors where these various 
elevators were located arrived at the amount of capital 
that you had invested at that particular point by taking 
into consideration the whole year’s business, or volume 
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of business for the year, in getting at the amount, the 
average amount of capital invested to the first day of 
April? A. Yes, sir. Q. And for those computations do 
you furnish the books to the assessors at these various 
places? A. Yes, sir; we did. Q. And did they take into 
consideration, in arriving at the amount of capital that 
you had invested there, all of the grain purchased during 
the year, from April 1, 1903, to April 1, 1904? A. Yes, 
sir.” 

On cross-examination the witness further stated: “A. 
They took the average capital, the corn cribs, the elevator, 
the gas engine, and the bank account, and the horse 
power, and any other tangible property we had. Q. And 
added it to the average capital or subtracted it? A. 
Added it to the average capital. Q. Did they add the real 
estate? A. We have no real estate. Elevators are per- 
sonal property. Q. They added the personal property to 
the average capital? A. Yes, sir. Q. And the cash on 
hand? A. Yes, sir. Q. And the grain on hand? A. No, 
sir; I did not say that. Q. That is a part of your tangible 
property, is it not? A. No, sir; that is figured in this 
average capital.” 

The only evidence introduced by the appellee was the 
testimony of the county assessor, the instructions of the 
State board to county assessors, and the intructions. of 
the Lancaster county assessor to his deputies. None of 
this testimony in any way controverts the evidence above 
quoted. From the foregoing, we are of opinion that the 
evidence is sufficient to show, prima facie, that appellant 
was assessed in the various counties where it was en- 
gaged in business (outside of Lancaster county) to the 
amount of $336,375 as average capital employed in its 
business in said counties. 

The appellant contends that the action of the taxing 
officers of Lancaster county in adding $10,000 to its 
schedule for grain in its Lincoln elevator subjects it to 
double taxation to that extent, and the district court 
erred in refusing to grant it the relief prayed for by its 
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petition. If its property in other counties had thereto- 
fore been assessed for taxation in the manner provided 
by law, then its contention is well founded. 

That appellant is a grain broker, within the meaning 
of section 66, ch. 73, Laws. 1903, commonly called the 
“New Revenue Law,” and should be assessed in. the man- 
ner therein pointed out, is beyond question. That section 
reads as follows: “Every person, company or corpora- 
tion engaged in- the business of buying and selling grain 
for profit, shall be held to be a grain broker, and shall, 
at the time required by this act, determine under oath 
the average amount of capital invested in such business, 
exclusive of real estate or other tangible property, 
assessed separately, for the preceding year, and taxes 
shall be charged upon such average capital the same as 
on other property. For the purpose of determining the 
average capital of such grain broker the county assessor 
or deputy assessor shall have the right to inspect all 
books of account and the checkbooks of such grain 
broker and shall determine and fix the amount of such 
capital by such inspection.” As we have already seen, 
the appellant, before it returned its schedule to the 
assessor of Lancaster county, listed $336,375 of its aver- 
age capital in other counties. And this brings us to the 
consideration of what is meant by, or included in, the 
words “average capital” as used in the section of the 
revenue law above quoted. It would seem that the legis- 
lature recognized the difficulty which would arise in 
attempting to assess grain brokers on the amount of 
grain on hand on the first day of April. If that method 
of assessment should be adopted, then it is safe to say 
that grain dealers would have no grain on hand at that 
time. If the plan of assessing the capital stock of cor- 
porations dealing in grain, wherever such company or 
corporation is located, should be adopted, we might find 
all of such capital was invested in grain, stored in 
various elevators throughout the state, which would have 
to be assessed where located and this would result in 
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double taxation. So, in order to adopt a method which 
should be fair to the broker, and at the same time tax 
the whole of his property, the legislature, by the section 
in question, provided for taxing the average capital used 
in the business for the previous year, wherever such 
business was conducted. In order to properly carry out 
that plan, it further provided that the broker shoukl 
furnish his checkhooks and all his books of account to 
the assessor, who is required to determine “by inspec- 
tion” the amount of such average capital. The law docs 
“not, in terms, provide for the taxation of both the aver- 
age capital used by the broker in his grain business and 
the grain purchased therewith, and such could not have 
heen the intention of the legislature. The average cap- 
ital used in the business evidently means the money used 
in buying grain, and all of the money so used. By tax- 
ing this average capital, it makes no difference what 
amount of grain is on hand on the first day of April of each 
year. On that day it may have all been sold, and yet, by 
taxing the average capital in the place of the grain, the 
broker would be required to contribute his just propor- 
tion to the public revenue. The average capital today 
may be represented by money, while tomorrow it may 
be invested in grain purchased and on hand. Again, 
on the next day the grain may be sold, and the proceéds 
thereof will then constitute a part, or perhaps the 
whole, of the broker’s average capital. Again, it would 
“seem that the legislature has made a clear distinction 
between that part of the broker’s capital used in the 
business, that is to say, in buying, selling, shipping and 
handling grain, and that part of it invested in other tan- 
gible property convenient and necessary for the purpose 
,of conducting such business. We take it that by the 
words “average capital” is meant so much of the whole 
capital of the grain broker as is used in handling grain, 
and not that portion which is inyested in tangible prop- 
erty for the purpose of successfully conducting the grain 
business. In construing a statute the court should, if 
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possible, give a reasonable meaning to all of its words and 
phrases. All tangible property must be taxed as such, 
‘ unless otherwise provided by law. The law in question 
clearly implies that all of the tangible property of the 
grain broker, except grain purchased and sold, must be 
taxed as such. And to hold that the grain which he may 
. happen to have on hand must be taxed, in addition to the 
average capital used in its purchase, would render the 
words “other tangible property assessed separately” 
meaningless. That grain is tangible property no one 
will dispute. But it seems clear that it was intended by 
the legislature that it should not be embraced in the 
words above quoted. So, we are of opinion that the 
average capital required to be listed by the grain broker 
was intended by the legislature to cover and stand in the 
place of all grain purchased and sold by him. To assess 
such grain, in addition to the assessment of his average 
capital, as above defined, amounts in fact to double tax- 
ation, which no one will contend is permissible. 

It is contended by the appellee that the rule that a 
taxpayer who appeals to the district court from the 
action of the board of equalization in matters of assess- 
ment has the burden to show that the decision of the 
board is erroneous, requires us to affirm the judgment 
of the district court. It is a sufficient answer to this con- 
tention to say that the evidence contained in the record 
establishes prima facie, dt least, the contention of the 
appellant; and where there is no dispute as to the facts, 
and the record shows forth the action of the board, 
together with the evidence on which such action is based, 
the matter then becomes a question of law to be deter- 
mined by the reviewing court, and not one of fact. In 
such a case the presumption invoked has no application. 
It appears from the record that the reason given by the 
assessor for adding the $10,000 in question to the appel- 
lant’s schedule was that he was not satisfied that the 
appellant’s average capital had been properly assessed 
in other counties throughout the state. Neither the 
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assessor nor the board of equalization of Lancaster 
county has any power or jurisdiction to review the action 
of the assessors and boards of equalization in other 
counties, and when it was shown by the appellant’s evi- 
dence that it had listed its average capital in such out- 
side counties, and it was there assessed, that fact raised 
the presumption that the taxing officers of such counties 
had correctly performed their duty. 

Lastly it is contended by. the appellee that the tax on 
the average capital of grain brokers, provided for by the 
section in question, is a tax on the business, or, in other 
words, a business tax, and is not a property tax within 
the meaning of the constitution; that, in addition to 
such business tax, it was proper, and it had the right, 
to tax the grain in question. That the legislature has 
the power to provide for taxing the business of grain 
brokers is beyond question. But that it has not done 
so seems clear. A business tax is defined to be a tax on 
the privilege of carrying on a business or employment, 
and is commonly imposed in the form of an excise tax 
on the license to pursue the employment. It is usually a 
specific sum, or a sum whose amount is regulated by the 
business done, or the income or profits earned. Such, 
for instance, as 2 per cent. on the gross premiums of an 
insurance company, or any given per cent. on the volume 
of the particular business conducted. The statute in 
question, however, makes no such provision. On the 
contrary, it states in plain terms that “taxes shall be 
charged upon such average capital the same as on other 
property.” The average capital is thus treated as prop- 
erty, and the amount of the tax levied thereon depends 
upon the rate of taxation for all state, county and munic- 
ipal purposes, the same as though levied on real estate, 
or other tangible property. 

We are therefore of opinion that the district court 
erred in dismissing the appeal herein, and that the appel- 
lant is entitled to the relief sought. 

For the foregoing reasons, the judgment of the district 
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court is reversed and the cause is remanded for further 
proceedings according to law. 


. 


REVERSED. 
LeTTon, J., dissents. 


The following opinion on rehearing was filed July 12, 
1907. Former judgment of reversal vacated and judg- 
ment of district court affirmed: 


1, Taxation: CLASSIFICATION: CoNSTITUTIONAL Law. The classification 
(laws 1903, ch. 73, sec. 66) of “every person, company or corpora- 
tion engaged in the business of buying and selling grain for 
profit” as a “grain broker,” for purposes of assessment, and pro- 
viding for the assessment of the average capital of grain brokers, 
is not unconstitutional. 


2,- : : ASSESSMENT. The amount of capital invested in a _ busi- 
ness ordinarily is the whole amount of money invested and used 
in carrying on that business. The average capital of a grain 
dealer is defined by section 66 of the revenue law to be the aver- 
age amount which the total investment in the business of the 
grain dealer exceeds the tangible property which can be separately 
assessed at the time of assessment. The assessor, from the ex- 
amination pointed out in the statute, must find what capital of 
the business there was, if any, from time to time during the tax 
year, not including in the computation the tangible property on 
hand and capable of assessment at the time of assessing, and the 
average or mean of the capital so found is to be assessed as 
property in addition to the tangible property. 


SEDGWICK, C. J. 


The facts in this case, so far as the essential questions 
of law involved are concerned, may be found in the former 
opinion, ante, p. 311. A rehearing was granted, new 
briefs have been filed, and oral argument heard thereon. 
The plaintiff is a corporation engaged in buying and 
selling grain. It operates a large number of grain eleva- 
tors located in different counties of the state. Among 
them it operates an elevator in Lancaster county for the 
transfer and cleaning of grain in transit to eastern mar- 
kets. It returned to the assessor of Lancaster county 
for taxation a statement of its capital stock, its surplus 
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and profits, and an itemized statement of its tangible 
property assessable in Lancaster county. In this state- 
ment was not included $10,000 worth of grain in its Lin- 
coln elevator. The assessor added this property to the 
schedule, and whether he erred in so doing is the ques- 
tion to be decided. Section 66, ch. 73, laws 1993, is 
quoted in the former opinion. Several of the provisions 
of this section have been debated in this case. 

1. The section of the statute under consideration pro- 
vides that “every person, company or corporation en- 
gaged in the business of buying and selling grain for 
profit, shall be held to be a grain broker,’ and it is 
largely from this provision that attorneys for defendant 
draw their argument that the taxation imposed by this 
section on average capital is an occupation tax. Section 
1, art. JX of the constitution, authorizes the legislature 
to tax peddlers, auctioneers, brokers, and others named, 
“in such manner as the legislature shall direct.” It is, 
however, not to be supposed that the purpose of the 
legislature in providing that a dealer in grain “shall be 
held to be a grain broker” was to enable it to levy an 
occupation tax upon grain dealers, and so evade the 
above provision of the constitution. To determine what 
class of persons may be included in the term broker for the 
purpose of levying an occupation tax, it would be neces- 
sary to ascertain the true definition of the word broker 
as that term was generally understood at the time of 
the adoption of the constitution. The legislature could 
not enlarge its power to levy an occupation tax by ex- 
tending the meaning of the words emploved in the con- 
stitution beyond their reasonable and generally ac- 
cepted significance when adopted. <A different purpose 
is apparent in adopting a specified term to be applied to 
dealers in grain. The fact that the words “grain broker” 
are used instead of some other words is of no significance. 
By this section the legislature provides a manner to 
ascertain the value of the property of “persons, com- 
panies or corporations engaged in the buying and selling 
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of grain for profit,” in some respects different from that 
employed in general. They are classed as grain brokers 
and are to be assessed upon their average capital. If the 
legislature has power to “require the assessment of 
average capital” instead of the assessment of the prop- 
erty owned at some specified time, and if there is a 
special and sufficient reason for using this method in 
assessing those engaged in buying and selling grain for 
profit, a reason that does not apply to assessment in gen- 
eral, then there can be no doubt of the power of the legis- 
lature to so classify such interests for assessment. Ros- 
enbloom v. State, 64 Neb. 342. Some reasons are stated 
in the former opinion for assessing average capital in- 
vested in dealing in grain. In addition to what is there 
said, we quote the following very apt suggestions from 
the plaintiff’s brief: “But the capital invested in the 
business is continually changing form from money to 
grain and then back to money. Hence, if taxed as grain, 
at a time when the grain on hand had all or for the most 
part been sold, but a fraction would be reached; if taxed 
as money, when a large amount of grain was on hand, 
but a fraction would be reached; if assessed both as 
grain and as money, the one being a mere form of the 
other, the same capital would be taxed twice; if assessed 
by taking the sum of the grain and the money on hand 
April 1, the danger would be that money is easily juggled 
and concealed. If an arbitrary date were taken, there 
would be a likelihood that grain brokers would have very 
little grain on hand and very little money on deposit on 
that day.” It is, however, contended in the defendant’s 
brief that the assessment of average capital is not the 
assessment of property within the meaning of the con- 
stitution, and therefore it is beyond the power of the 
legislature to provide for assessment in that manner, ex- 
cept as an occupation tax. This argument is not con- 
vincing. It will be conceded that the legislature might 
require the property owned by the taxpayer on the Ist 
day of May, or on any other specified day of the year, to 
24 
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be valued for taxation, as well as to select the Ist day of 
April for that purpose. The requirement of the con- 
stitution is that the value of the taxpayer’s property 
for assessment shall be “ascertained in such manner as 
the legislature shall direct.” Property necessarily fluc- 
tuates in value, and ownership is changed from one per- 
son to another, so that if the average value during the 
year could be accurately ascertained it would furnish the 
true basis for taxation. Taking the value of each indi- 
vidual on some given day of the year is supposed to be, 
in ordinary cases, the most practicable method of reach- 
ing a just equalization of property for assessment. 

2. A very important question in this case, and one that 
has been very much debated, is what is meant by average - 
capital as used in the statute referred to. In our former 
opinion it was said: “Average capital used in the busi- 
ness evidently means the money used in buying grain, 
and all of the money so used.” It is also considered in that 
opinion that grain in elevators is a part of the average 
capital of the business, and, being assessed as a part 
of such average capital, it cannot be separately specific- 
ally assessed. This led us to the conclusion that the 
assessor erred in placing the grain in plaintiff’s elevator 
in Lincoln upon the schedule for assessment. The 
average capital of the business is generally understood 
to mean all of the money invested in the business and 
would include all property used in the business. 

There is in New York a general statute which provides 
that nonresidents of the state doing business therein shall 
be taxed on the capital invested in such business as per- 
sonal property. It was held that by the words “capital 
invested in such business” was meant the money which 
was put into the business with the intention that it shall 
be used in the transaction of the business. People v. 
Feitner, 67 N. Y. Supp. 893. This is the ordinary use 
of the word capital. Does the use of these words in this 
section of the statute and the connection in which they 
are used require us to infer a different meaning? It is 
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said that the words “other tangible property” used in con- 
nection with the words “real estate” in specifying what 
shall not be included in the average capital must be con- 
strued to mean other like tangible property, that is, other 
tangible property of the character of real estate. It is 
suggested that the connection in which these words are 
used and the subject matter of the section indicate this 
intention of the legislature. The constitution requires 
that all property of every nature be in some manner 
valued for taxation, and be required to bear its share of 
the public burden. The construction thus contended for 
does not seem to be more usual and natural than to 
consider the words used as equivalent to “all tangible 
property including real estate.” If, in ascertaining the 
average capital for assessment as such, we include all 
tangible property that is capable of being assessed sep- 
arately, including real estate, and deduct the value of all 
property already separately assessed, the object of the 
legislature would seem to be reached. This is analogous 
to the manner prescribed for assessing banks. The value 
of the capital stock of a bank for assessment is ascer- 
tained by taking the sum of its liabilities from the sum 
of its assets, and from this valuation of the stock, when 
so ascertained, is deducted for assessment the value of 
the tangible property that is otherwise assessed which 
enters into the valuation placed upon the assets. This, 
of course, gives the same valuation of capital stock for 
assessment as would be obtained by excluding all tangible 
property otherwise assessed in computing the assets of 
the bank, and we see no reason for giving any other 
construction to the section of the statute under consid- 
eration. This construction of the statute requires that 
the tangible property of a grain broker, including real 
estate, be. assessed in precisely the same manner as the 
property employed in other ways is assessed. 

A similar idea is found in the statutes of the state of 
Louisiana, Their revenue act contains the following dec- 
laration; “In assessing mercantile firms the true intent 
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and purpose of this act shall be held to mean, the placing 
of such value upon the stock in trade, all cash, whether 
borrowed or not, money at interest, open accounts, 
credits, ete., as will represent in their aggregate a fair 
average on the capital, both cash and credit, employed in 
the business of the party or parties to be assessed.” The 
supreme court of that state had occasion to construe that 
statute in Swift & Co. v. Board of Assessors, 115 La. 322, 
38 So. 1006. The court also discussed the meaning of 
the words “a fair average on the capital employed in 
the business.” A definition of average is quoted from 
the Standard Dictionary: Average is “obtained by cal- 
culating the mean of several amounts, numbers, or quan- 
tities.” The plaintiff in that case was engaged “in buy- 
ing and selling of fresh meat shipped to the city of New 
Orleans in carload lots.” The question involved was us 
to the proper method of ascertaining the fair average 
capital employed in the business. In the statement of 
the case by the court the following language occurs: 
“In assessing the merchandise or stock in trade, the 
taxing authorities took the total amount of meat received 
during the previous year, and divided the same by 12, 
thus reaching what is called the ‘average’ value of stock 
on hand during the previous year.’ In regard to this 
method of obtaining the average value, the court said: 
“The assessors’ contention is that the monthly receipts 
of merchandise during the year should be added together, 
and their sum total divided by 12. This method neces- 
sarily counts merchandise sold during the month as a 
part of the stock on hand at the end of each month, and 
is an assessment of the amount of purchases, rather than 
of stock on hand. As the money or credits received from 
sales are also taxable, this method would lead to double 
taxation, in contravention of the express provisions of 
section 7, which declares that no property shall be taxed 
twice in the same year.’ Under the assessors’ rule, a mer- 
chant whose entire capital is $5,000 might be taxed on 
$10,000 on stock in trade, if he each month sold $5,000 
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of merchandise, and reinvested the proceeds in other mer- 
chandise. On the same theory a butcher or other vendor 
of perishable commodities, who buys and sells from day 
to day $100 worth of stock, might be taxed on $3,000 of 
capital. The circumstance that the merchant or dealer 
turns over his capital every six months, or every month, 
or every day does not affect the question. His capital, 
plus profits or minus loss, remains the same; and it is 
this average capital, represented by merchandise, money,. 
rights, credits, which the statute intends to reach.” 

The court said that their statute does not provide 
“that the capital eo nomine shall be assessed, but that 
all the elements which enter therein shall be so valued as 
to represent a fair average of the capital employed.” The 
Same nay be said of our statute, if we look to its inten- 
tion and results. While our statute names “average cap- 
ital,’ and declares that “taxes shall be charged” thereon, 
and so, when taken literaHy, requires average capital to 
be assessed in that name as an element ‘of property, 
still the result and the manifest intention of the statute 
is to enable the assessing authorities to ascertain the 
proper assessable value of all the property used in the 
business. We may then say with the Louisiana court: 
“The meaning of the proviso, therefore, is that the aver- 
age amount of stock, money, rights, credits, etc. (includ- 
ing real estate), which may vary through the year, shall 
be taken as the basis of assessment.” That is, all prop- 
erty, real and personal, used in the business is to be 
assessed, and if. the assessor, from the examination of the 
books, etc., which the statute requires him to make, finds 
that the property so assessed is less than the property 
(including money on hand or in bank, and real estate) 
in use in the business at other times during the preceding 
tax year, he ascertains from the books of account and 
checkbooks of the grain broker how much more property 
has been in use in the business at other times during the 
year than is so used at the time of the assessment. For 
instance, if he finds no grain, or but a small quantity, on 
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hand at the time of the assessment, and that at other 
times during the year there have been large quantities of 
grain on hand, and that all other elements of the net 
assets of the business have remained substantially con- 
stant, he should ascertain from the accounts, etec., how 
much this excess of grain on hand has been froin time to 
time, and the average or mean of this excess (in the 
statute denominated “average capital invested”) should 
be added to the assessment of the visible and tangible 
property. The true average capital would be the average 
sum invested in the business from time to time. The 
statute, however, points out the way to find what part 
of the true average capital has not been reached by the 
assessment of the tangible property found at the time of 
assessment, and requires the assessment to be corrected 
by adding this excess. If this is the true interpretation 
of the statute, then the assessor should value for taxa- 
tion all of the property of the person, company or corpo- 
ration engaged in the buying and selling of grain for 
profit, including real estate and grain on hand, and 
should then ascertain, in the manner that the statute 
points out, whether the average capital invested in the 
business during the preceding tax year was greater than 
the capital which he has so assessed, and, if he finds that 
it was greater, then he should add to his assessment such 
excess of the average capital invested. In this case the 
plaintiff omitted from its statement of property for tax- 
ation the amount of its grain on hand, and the assessor 
properly added this amount to the assessment. By its 
judgment the district court approved of this action on the 
part of the assessor and was right in so doing. 

The judgment heretofore entered in this case is vacated 
and the judgment of the district court affirmed. 


JUDGMENT ACCORDINGLY. 
BARNES, d. 


For the reasons given in our former opinion, I dissent 
from the foregoing conclusions. 
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The following opinion on motion for rehearing was 
filed October 16, 1907. Rehearing denicd: 


1. Taxation: AVERAGE CapiraL. The average capital of grain dealers, 
mentioned in section 66 of the revenue law (laws 1903, ch. 73), 
is not the average of the total capital used in the business, but 
is the excess of such capital over the rea] estate and other tan- 
gible property which can be viewed: by the assessor and “as- 
sessed separately.” 


2. Average capital is not average purchases, nor average sales, and 
cannot be found by adding together the amount of purchases or 
the amount of sales during the year, and dividing the sum by an 
arbitrary divisor. 


3. Average capital is the average of the amount of cash and all other 
property of every Kind used in carrying on the business; and, if 
there is an excess of this average of capital over the amount of 
real estate and other tangible property that can be viewed by the 
assessor, then such excess is to be added for assessment. 


SEDGWICK, C. J. 


The appellant has filed in this case a brief in support 
of a motion for a rehearing. From this brief it appears 
that the opinion herein is not at all understood by coun- 
sel for appellant. Speaking of the opinion the brief says: 
“It is vague, hazy, indefinite, and muddy as it can be, 
and I speak respectfully. It furnishes no definite rule 
or guide that can be followed either by the assessor or 
the grain broker.” The case is one of very much impor- 
tance. The opinion is supposed to be a guide for assess- 
ors in all parts of the state in assessing grain dealers. 
If the court has failed to so state its views as to enable 
the learned and able counsel for appellant to understand 
them, it would seem to be desirable to attempt to make 
the opinion clearer, so that assessors, who are not sup- 
posed always to possess the legal acumen of appellant’s 
counsel may be able to .understand the construction 
_which the court attempts to give to this statute. 
Counsel understand that the average capital of a grain 
dealer is to be found by adding together all the purchases 
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of grain during the year and dividing the total amount 
by some indefinite number selected at random. An ex- 
tended illustration of this proposition advanced by coun- 
sel is given in the brief, and we will quote it in full as 
a basis of our explanation of the views of the court. It 
is as follows: “let me give a practical concrete illustra- 
tion of this proposition, for the purpose of testing its 
accuracy, and of showing that the above statemeut is 
correct. Let it be admitted that the volume of business 
at Friend, Nebraska; for the year 1905, was $65,000, that 
is, that there was purchased at that point by the appellant 
during the year 1905, altogether, $65,000 worth of grain. 
This was made up of a great number of items that were 
purchased during the year and is the aggregate of all of 
the different purchases made by that company at that 
point during the year. Now, if we use 20 as the divisor 
for the purpose of getting the average capital on any 
given day (I take 20 as the divisor because that is the 
number used in this county and many others), I shall 
get the average capital, which will be $3,250. Now, sup- 
pose one of the items that goes to make up the $65,000 
is a $5,000 purchase of grain which is still in the eleva- 
tor at the date of assessment. Should this grain be 
assessed separately as tangible property? If so, then the 
assessment would stand thus: 
Average capital .............. eee ees $3,250 
Amount on hand as tangible property.... 5,000 


Total assessment ........... 0.2 eee eee $8,250 

Can it be successfully contended by anyone that in this 
method or process you have not assessed the $5,000 of 
grain twice, once as average capital and once as tangible 
property?” This proposition of counsel shows two impor- 
tant particulars in which the court has been misunder- 
stood : 

First. We do not consider that average capital can 
be found by adding the total of purchases during the 
year and dividing that amount by any number whatever, 
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much less by an indefinite number selected at random. 
If the grain dealer should purchase $10,000 worth of 
grain each day during the year, or on each one of 300 
days during the year, and shou: sell the grain so pur- 
chased on each succeeding day, the total amount of pur- 
chases would be $3,000,000, and if we select the divisor 
at random, say 20, “because that is the number used in 
this county and mauy others,” we would have an average 
capital of $150,000, whereas the capital needed for such 
transactions during the year would be only $20,000. The 
amount received for the second day’s sale could be used 
for the third day’s purchase. It is very plain that the 
average of the purchases would not be the average of 
the capital invested, and this fundamental error runs 
through the entire brief. The average capital could not 
in any event be ascertained by using an arbitrary divisor. 
In the above demonstration taken from the appellant’s 
brief the divisor 20 is used “because that is the number 
used in this county.” Manifestly counsel would have as 
readily accepted any other number as a divisor. If he 
had happened to have selected 25 as a divisor the 
average capital would have been $2,600 instead of $3,250. * 
If he had taken 12, the number of months in the year, as 
a divisor, as was done in the Louisiana tase cited in the 
opinion, the average capital would have been $5,416.66%; 
and, again, if he had selected 52 as a divisor, the number 
. of weeks in the year, the average capital would have been 
$1,250. Manifestly the average capital used in a given 
business cannot be ascertained by such methods. 

Second. Counsel understands the opinion to mean 
that the average capital used in the business is to be 
ascertained by some method and is to be assessed at all 
events, and, in addition to this average capital, the real 
estate and all tangible property is to be assessed also, 
whereas the view of the court is that all tangible property 
of a grain dealer is to be assessed in precisely the same 
manner as the property of other persons and corporations" 
is assessed. In addition to this, the assessor is to ascer- 
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tain whether this result is a fair assessment of the grain 
dealer’s property used in the business. If he finds no 
grain or cash on hand, and all other elements of the 
property used in the business remain substantially con- 
stant during the year, it would be manifest that by assess- 
ing the tangible property found by the assessor he would 
not have reached all of the property used in the business. 
It is only in such case that he is required to assess average 
capital, and it is not the total average capital that he is 
to assess, but it is the average amount of capital invested 
in the business, exclusive of real estate and other tan- 
gible property assessed separately. If the real estate 
and other tangible property which is assessed is not equal 
to the money and property used in the business on an 
average during the year, then he is to add to the value of 
the real estate and tangible property an’ assessment of 
the average amount of capital in excess of the real estate 
and tangible property. This average amount of capital 
in excess of the real estate and tangible property he is to 
deterniine from the books of account and checkbooks, as 
pointed out in the statute. In determining this excess 
of capital above the amount which he finds as tangible 
property, he is not confined to the purchases of grain nor 
to the sales of grain, nor is he to use arbitrary divisors. 
If the grain dealer is to be assessed only upon the prop- 
erty in sight on any given day, and we suppose that he 
is dishonest enough to seek to avoid taxation, his cash. 
and grain can be so manipulated by him as to bring about 
that result. If, on the other hand, we suppose (which 
would, of course, generally be the case) that he is honest 
and does not resort to manipulation, then he might be in 
some cases unjustly taxed. But the law does not assume 
that he will accumulate grain on the first day of April 
for the purpose of swelling his assessment. There are, 
of course, manifest difficulties in the way of accurately 
determining in all cases the average amount of capital 
_ used during the year in excess of the real estate and other 
tangible property which the assessor can view on the first 
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day of April. The legislature evidently supposed that 
this difficulty in determining the excess of the capital 
used is not so great as to make it necessary to allow grain- 
dealers to escape a fair assessment by placing their 
grain and cash beyond the view of the assessor on the 
first day of April. No scheme of assessment is perfect. 
If it comes as near an exact equality of assessment as the 
circumstances of the case will admit, and no manifest 
injustice is done, it is all that is required. 

We think that the statute in question meets this re- 
quirement, and that the construction which we have given 
it is the correct one. 

The motion for rehearing is 

OVERRULED. 


HERMAN STEINKUHLERB VY. STATP OF NERRASKA, 
FILep Octoser 18, 1906. No. 14,648. 


1. Criminal Law: Jroparpy. To constitute a former jeopardy, it 
must appear that the defendant was put upon trial before a 
court having jurisdiction, upon an indictment or an information 
sufficient in form and substance to sustain a conviction, and that 
the jury were impaneled and sworn, and thus charged with his 
deliverance. 


2. Intoxicating Liquors: JLLEGAL SALE: EVIDENCE: INSTRUCTIONS. In 
a prosecution under section 20, ch. 50, Comp. St., for keeping in- 
toxicating liquors for sale in violation of law, the possession of 
such liquors by the accused is presumptive evidence of guilt in 
the district court, as well as before the examining magistrate, 
unless the accused shall satisfactorily account for and explain 
the possession thereof, and that they were not kept for an un- 
lawful purpose, and it i8 not error for the district court to so 
instruct the jury. 


3. Criminal Law: INsrrucTions. Where, in a criminal prosecution, 
the court has instructed the Jury that the state must prove all of 
the material averments of the information, naming them, beyond 
a reasonable doubt, it is not error to afterwards instruct that the 
burden of proof to establish one of such material averments is 
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on the state, without again qualifying such statement by the 
words “beyond a reasonable doubt.” 


It is not error for the court to refuse to give an 
instruction relating to the matter of a crime for which the de- 
fendant is not on trial. 


5. Evidence examined, and found sufficient to sustain the verdict. 


Error to the district court for Otoe county: PAUL 
JESSEN, JUDGE. Affirmed. 


W. F. Moran and A. P. Moran, for plaintiff in error. 


Norris Brown, Attorney General, W. T. Thompson and 
A. A. Bischof, contra. 


BARNES, J. 


It appears from the record in this case that on the 7th 
day of November, 1904, a complaint was filed before the 
county judge of Otoe county, charging the plaintiff, Her- 
man Steinkuhler, hereafter called the defendant, with a 
violation of section 7170, Ann. St., by unlawfully keeping 
intoxicating liquors for sale. He was arrested, brought be- 
fore the court, and in due time a preliminary examination 
was had, which resulted in his being bound over to appear 
at the next regular term of the district court to answer to 
said charge. On Iebruary 6, 1905, the county attorney of 
Otoe county filed an information in said court, charging 
him with a violation of said section; and on the 14th of 
that month a jury was regularly impaneled to try the 
cause. After the state had introduced all of its evidence 
and rested its case, the defendant moved the court to dis- 
miss the information, and discharge him, for the reason 
that the complaint did not state a cause of action. The 
court overruled the motion; the defendant rested his case 
without the introduction of any evidence, and thereupon 
the county attorney asked leave to file an amended infor- 
mation, which was granted. A juror was withdrawn, and 
the case was continued until the next regular term of 
court. Thereafter the county attorney filed an amended 
information, to which the defendant interposed a plea in 
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bar, which set out the former information in full, and 
alleged that the defendant had been theretofore placed in 
jeopardy by reason of the former proceedings. The state 
demurred to this plea; the demurrer was sustained, and 
the defendant excepted. Thereafter a jury was impaneled, 
and the cause tried, over the defendant’s objections. The 
trial resulted in a conviction; the defendant was sen- 
tenced to pay a fine of $100 and costs of the prosecution, 
and, to reverse said judgment, he has brought the case 
here by petition in error. 

1. Defendant first contends that the court erred in sus- 
taining the state’s demurrer to his plea in bar. Jt appears 
from the record that the original information charged the 
defendant with a violation of the section of the statute 
above mentioned, upon information and belief only. The 
charging part thereof was as follows: “Be it remembered 
that A. A. Bischof, county attorney in and for Otoe 
county, and in the second judicial district of the state of 
Nebraska, who prosecutes in the name and by the author- 
ity of the state of Nebraska, comes here in person into 
court, at this, the February term, A. D. 1905, thereof, and, 
for the state of Nebraska, gives the court to understand 
and be informed that he has reason to believe, and does 
believe, that intoxicating liquors, to wit, beer, whiskey and 
alcohol were unlawfully and wilfully kept by one Her- 
man Steinkuhler, in a certain one story frame building 
(describing it) in the village of Burr, in said county, 
* * * and that said liquors above described were in- 
tended to be, and were, then and there being, by and 
under the direction of said Herman Steinkhuler, unlaw- 
fully and wilfully sold.” It will be observed that the in- 
formation above mentioned, in form and substance, was 
the same as the one in Sothman v. State, 66 Neb. 302, 
where it was said: 

“An information upon which the party charged is to be 
put on trial, which, instead of charging an offense in 
positive terms, merely charges that the county attorney 
‘has reason to believe and does believe’ that the acts con- 
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stituting the offense have been committed by the accused, 
is vulnerable to a demurrer.” 

So, it seems clear, that the original information in this 
case was insufficient to charge the defendant with the 
commission of any offense against the laws of this state. 
The rule is fundamental that a prosecution had upon an 
information which does not charge a person with a crime 
is no bar to a subsequent prosecution upon a valid infor- 
mation. Maxwell, Criminal Procedure, p. 566. To show 
a former jeopardy it must appear that the party was put 
upon trial before a court having jurisdiction, upon an 
indictment or an information sufficient in form and sub- 
stance to sustain a conviction, and that the jury was im- 
paneled and sworn, and thus charged with his deliveranée. 
17 Am. & Eng. Ency. Law (2d ed.), p. 584; Dulin v. 
Inllard, 91 Va. 718. So, we are of opinion that the trial 
court did not err in overruling the defendant’s plea. 

2. As a second cause for reversal, defendant claims that 
the trial court erred in giving instruction No. 5, on his 
own motion, which is as follows: “It is admitted by the de- 
fendant on the stand that certain whiskey was found ia 
his possession on the 7th day of November, -1904, and, so 
far as the allegation in this information charges the de 
fendant with having whiskey in his possession for the 
purpose of selling the same on said day, you are in- 
structed that, after the state has shown that the defendant 
was in the possession of whiskey in his place of business 
on the 7th day of November, 1904, the law presumes that 
such liquors were kept in violation of law, and unless the 
defendant has satisfactorily accounted for, and explained 
the possession of such liquors, then you would be justified 
in believing that said whiskey was kept for the purpose 
of sale. But if, after weighing all the testimony on this 
point, you believe that the defendant has satisfactorily 
accounted for the possession of said whiskey, and believe 
it was not kept by him for the purpose of sale, then you 
should return a verdict of not guilty, so far as keepin. 
whiskey is concerned.” 
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It is argued by the defendant that the jury should have’ 
been instructed, in substance, that, after weighing all of 
the evidence, if the jury believed that the possession of the 
whiskey by the defendant had not been satisfactorily 
accounted for, and that the jury still believed, beyond a 
reasonable doubt, that the whiskey was kept for the pur- 
pose of sale, then the defendant should be found guilty. 
This is all the argument nade in support of the second 
assignment of error, and we are left somewhat in doubt 
as to the defendant’s reason for urging it. It may be 
said, however, that this question scems to have been set- 
tled by O’Neill v. State, 76 Neb. 44, and Peterson v. State, 
64 Neb. 875, where it was held that, “in a prosecution 
under section 20, ch. 50, Comp. St., for keeping intoxicat- 
ing liquors for sale in violation of law, the possession of 
such liquors by the accused is presumptive evidence of guilt 
in the district court, as well as before the examining magis- 
trate, unless the accused ‘shall satisfactorily account for 
and explain the possession thereof, and that they were not 
kept for an unlawful purpose.’ ” 

Again, the record discloses that the court gave the 
usual charge as to the presumption of innocence, and a 
further instruction that the jury must be convinced of the 
truth of all of the material averments of the information 
(setting out and describing them) beyond a reasonable 
doubt. So, reading all of the instructions together, we 
are unable to see how the defendant could have been 
prejudiced by the instruction complained of. 

3. Defendant’s third complaint is that the court erred 
in giving instruction No. 7, on his own motion. By that 
instruction the jury were told that beer and whiskey were 
both intoxicating liquors, as that term is used in the stat- 
utes But whether or not the liquids introduced in 
evidence, known as “Ino,” “Hop Ale,” and “Nerve Tonic,” 
are intoxicating liquors was a question of fact to be deter- 
mined from all of the evidence in the case, and the burden 
of proof was on the state to establish the fact that such 
liquids were intoxicating liquors, and that said liquors 
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contained sufficient alcohol to produce intoxication when 
drunk by an individual. The objection urged against this 
instruction is, in substance, that the jury shoula have 
been told that the state must prove that the liquids therein 
described were intoxicating beyond a reasonable doubt. 
It is a sufficient answer to this objection to say that by 
the instruction complained of the court did not attempt 
to inform the jury that the fact in question could be 
establisked by a preponderance of the evidence. The 
jury were told that the burden of proof was on the state 
to establish this fact, and by paragraph No. 3 of the 
instructions the court had already stated that this fact 
must be established by the state beyond a reasonable doubt. 
So, it seems clear that the jury could not have been misled 
by this instruction. 

4. The fourth assignment of error urged is that the 
court erred in not giving instruction No. 3, requested by 
the defendant, which is as follows: “You are instructed 
that, before you can convict the defendant for selling in- 
toxicating liquors without a license, the state must estab- 
lish, beyond a reasonable doubt, that the liquors intro- 
duced in evidence, except the whiskey, contained alcohol 
in sufficient quantities to produce intoxication of a human 
being.” This assignment cannot be sustained, because 
the prosecution in this case was not one for selling 
intoxicating liquors without a license, but was for the 
crime of keeping such liquors for sale, as defined by 
section 7170, Ann. St. The instruction treats alone of 
the crime of selling intoxicating liquors without a license, 
and has no application to the charge on which the defend- 
ant was being tried, and the evidence adduced in support 
of it. Therefore it seems clear that the court was justified 
in refusing to give this instruction. 

5. Lastly, it is contended that the evidence is inguffi- 
cient to sustain the verdict. It would serve no useful 
purpose to quote the evidence contained in the record 
in order to show that it was sufficient to sustain the con- 
viction. It is enough to saj that at the time the warrant 
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was issued the officer who served it seized, and took 
charge of, a large quantity of whiskey, consisting of some 
30 or more quart bottles; some liquid contained in 
ordinary beer bottles, labeled “Ino”; a considerable num- 
ber of such bottles, labeled “Hop Ale,” and a liquid 
called “Nerve Tonic.” Now, while some of the defend- 
ant’s witnesses testified that these liquids were not intox- 
icating, yet others testified that they had purchased them 
of the defendant frequently, at his place of business; that 
they looked like beer and tasted like it, although they did 
not think they were intoxicating. The bill of exceptions 
also contains the testimony of the state chemist, who 
analyzed samples of these liquors and found that all of 
them contained more or less alcohol, some of them con- 
taining about the same proportion thereof as was found 
by him in “lager beer.” It should be stated, at this point, 
that the defendant alleges error in the introduction of 
this evidence, but as no reasons are given to support this 
assignment we are constrained to disregard it, and hold 
the evidence to be competent. It was further shown that 
the bottles of liquids in question were procured by the 
defendant of the “Storz Brewing Company” of Omaha, 
Nebraska, and that he receipted at the express office for, 
and took into his possession the whiskey which was found 
in his place of business. It is true that the defendant’s 
brother and another witness testified that the whiskey 
belonged to them, yet, notwithstanding this testimony, 
the jury were justified in disbelieving these witnesses, 
and in finding that the liquors belong to, and were kept 
by, the defendant with the intent and for the purpose of 
unlawfully setling them. 

From an examination of the whole record, we are sat- 
isfied that the defendant had a fair trial; that the evi- 
dence was sufficient to sustain the verdict; that the 
record contains no reversible error, and therefore the 
judgment of the district court is 

. AFFIRMED. 


25 
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WILLIAM H. THOMPSON, APPELLEE, V. LYDIA E. Pops, Ex- 
ECUTRIX, APPELLANT. 


Fitep Ocronen 18, 1906. No. 14,566. 


1. Executors: AppeaL: Bonp. An executor and residuary legatee who 
has given a -ond to pay the dekts and legacies of the testator 
under section 5030, Ann. St., may appeal from a judgment of the 
county court allowing a claim against the estate without giving 
an appeal bond. 


2. Cases Disfinguished. Buel v. Dickey, 9 Neb. 285, and Herdlitchka 
uv. Foss, 2 Neb. (Unof.) 428, distinguished. 


APPEAL from the district court for Merrick county: 
CONRAD FIOLLENBECK, JUDGE. Reversed. 


Patterson & Patterson, F. Dolezal and J. J. Sullivan, 
for appellant. 


C. G. Ryan and Martin & Ayres, contra. 


LETTON, J. 


James H. Pope died in 1904 in Merrick county, Ne- 
braska, leaving a last will and testament which was duly 
probated in that county. In the will, his wife, Lydia E. 
Pope, was named as executrix and also as the residuary 
legatee of the estate. Upon the probate of the will she 
gave a bond as executrix and residuary legatee to pay the 
debts and legacies of the estate under the provisions of 
section 5030, Ann. St., which bond was duly approved. 
A number of claims were filed against the estate, one 
being that of William H. Thompson, the appellee, for 
legal services rendered the estate. The claim was 
objected to by the executrix, she alleging that such serv- 
ices had been rendered by the claimant for her person- 
ally and were not proper matters of charge against the 
estate of James H. Pope. After a hearing the county 
court found for the claimant and allowed the claim for 
the sum of $1,047.99 against the estate. From this judg- 
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ment the executrix appealed to the district court, but 
did not file any bond upon such appeal, relying upon 
the provisions of sections 4825 and 5190, Ann. St. Sec- 
tion 4825 provides generally for appeals from a probate 
court in all matters of probate jurisdiction, and further 
provides that an executor, administrator, guardian or 
‘guardian ad litem shall not be required to enter into 
bond in order to enable him to appeal. Section 5190 pro- 
vides as follows: “Every executor or administrator who 
may have given bond in this state with surety agreeable 
to law, shall be authorized in all cases of appeal from one 
court to another, by him made, to prosecute the same 
without filing an appeal bond. Such appeal to be prose- 
cuted to the district court as appeals are now taken from 
courts of justices of the peace.” The question to deter- 
mine is whether a residuary legatee who has given the 
bond prescribed by section 5030 to pay the debts and 
legacies, instead of the bond provided for in section 5029 
—which applies to executors generally, and is condi- 
tioned in substance that they shall return an inventory 
of the estate, shall administer the same according to law 
and out of the same pay the debts and legacies, render 
an account within one year, and perform all orders and 
decrees of the probate court—may appeal from the allow- 
ance of a claim against the estate by the county court 
without executing and filing an appeal bond. 

The general rule with reference to giving of appeal 
bonds by executors and administrators is that wherever 
the judgment which is appealed from affects only the 
assets of the decedent in his hands for administration, 
no appeal bond is required, for the giving of a bond 
might render the executor personally liable to an amount 
greater than the assets of the estate in his possession; but 
that where an executor or administrator is in a position 
in which a personal judgment or decree can be rendered 
against him and in which he may or ought to be respon- 
sible out of his own funds, then he should be required to 
give an appeal bond the same as other persons. Wade 
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v. American Colonization Society, 4 S. & M. (Miss.) 
670; Pugh’s Ears. v. Jones, 6 Leigh (Va.), 299; Hrskine 
v. Henry, 6 Leigh (Va.), 378; Pugh v. Ottenkirk, 3- 
Watts & Serg. (Pa.) 170. In this case the court say: 
“It is the character of the suit that determines this right 
(to appeal without bond), and that does not depend on 
the mere naming the party ag executor or administrator 
in the process or declaration, but upon the cause 
of action as developed in the pleadings, and whether 
the recovery is sought in a representative or individual 
capacity.” In Rhea v. Brown, 4 Neb. (Unof.) 461, it is 
said: “It may well be said that section 44, ch. 20, and 
section 234, ch. 23, Comp. St., rightly construed mean 
only that executors, administrators and guardians are 
not required to give bond when they appeal in their rep- 
resentative capacities, and that when they appeal in their 
personal capacities, from judgments rendered against 
them personally, they should give bond the same as other 
litigants.” It is contended by the appellee that an execu- 
tor and residuary legatee who has given a bond to pay 
the debts and legacies becomes vested with a perfect 
title to the entire estate of the deceased, free from any 
claim, lien or charge of creditors and legatees; that the 
estate of the deceased becomes virtually administered 
upon by the giving of the bond, and that the executor 
becomes personally liable for all the debts. It is argued | 
that this being so the claim is in effect against him per- 
sonally, and that he is no more entitled to an appeal. 
without bond than any other litigant. On the other 
hand, it is contended that the representative character 
of the executor does not cease with the giving of a bond 
to pay the debts and legacies as residuary legatee; that 
the estate is not thereby administered, but that the only 
effect of the bond is to relieve the executor from the filing 
of an inventory or accounting for the estate, and that the 
ordinary course of administration, so far as the filing 
and allowance of claims is concerned and the closing of 
the estate, proceeds as in other cases, 
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In this connection it is important to consider the stat- 
utory provisions with reference to the rights of creditors 
in the estate of a deceased person. Section 4988, Ann. 
St., provides: .“Every person of full age and sound mind, 
being seized in his own rieht ef any lands, or any right 
thereto, or entitled to any interest therein descendable to 
his heirs, may devise and dispcse of the same by his last 
will and testament in writing; all such estates not dis- 
posed of by will shall desvend as the estate of an intes- 
tate, being chargeable in both cases with the payment, of 
all debts.” Section 5017 is as follows: “AJI the estate 
of the testator, real and psiv-onal, shall be liable to be 
disposed of for the payment of his debts and the expenses 
of administering his estate.” Dy succeeding sections it 
is provided in substance that the estate given by the will 
to any devisees or legatees shall be held liable to the pay- 
nent of the debts and expenses, in proportion to the 
amount of the devise or bequest; that devisees or legatces 
who shall, with the consent of the executor, have taken 
possession of the estate before such liability is settled, 
shall hold the same subject thereto and shall be held to 
contribute for the payment of debts and expenses. The 
statute further provides that if the personal estate not 
disposed of by last will shall amount to more than $500, 
and more than certain allowances to the widow and chil- 
dren of the deceased, the same shall be applied to the 
payment of debts, funeral expenses and expenses of admin- 
istration, and that the residue, if any, shall be distributed 
among the heirs. It will be seen, therefore, that as to both 
the real estate and the personal property of the deceased, 
the statute especially provides that the estate is charged 
with and subject to the claims of creditors. 

The view has been taken that the giving of a bond to 
pay the debts and legacies by an executor and residuary 
legatce administers the estate; that the bond is substi- 
tuted for the assets, and that creditors and legatees there- 
after cannot follow the estate, but are confined to a 
remedy upon the bond. It is said by the appellee that 


342 NEBRASKA REPORTS. LVou. 47 


Thompson y. Pope. 


this question has already been determined in this state 
in the cases of Buel v. Dickey, 9 Neb. 285, and Herd- 
hitchka v. Foss, 2 Neb. (Unof.) 428. Buel v. Dickey was 
an action upon the bond of a residuary legatee, and it 
was claimed by him that unless assets were shown to have 
come into his hands he was not liable upon the bond, but 
it was held that the bond was conclusive evidence of 
assets with which to mect the debts and legacies of the 
testator, citing Jones v. Richardson, 5 Met. (Mass.) 
247, and Colwell v. Alger, 5 Gray (Mass.), 67. It is 
true it is said in the opinion that by giving this bond he 
“deprived the court of all control over his management 
of the property, which, whether much or little, prac- 
tically became his own to dispose of as he saw fit. The 
probate court, it is true, could fix a time within which the 
payment of debts and legacies should be made, and order 
it done; but beyond this the court could not go, except 
upon proper application to authorize forcible collection 
by suit on the bond,” but this was unnecessary to the 
decision and is mere dictum. In Herdlitchka t. Foss, 2 
Neb. (Unof.) 428, two points were decided: First, that 
the legacies in controversy were made a charge upon 
the land of the deceased; and, second, that the bond 
which was given did not comply with the provisions of 
the statute with reference to the giving of bonds by an 
executor and residuary legatee under section 5030, Ann. 
St. There was an obiter remark that when a bond under 
this section is given the bond takes the place of the 
property, so far as creditors and other legatees are con- 
cerned, citing Buel v. Dickey, supra, but the point was 
not in issue in this case and was not decided. The ques- 
tion, then, is of first impression in this state. 

In order to a proper determination of the question in- 
volved, a consideration of the history of the statutory pro- 
visions is necessary. Our statutes with reference to the 
collection and administration of the estates of deceased 
persons derive their origin in the first place from Massa- 
chusetts. It has been said that they have come to us by 
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way of New Hampshire, Michigan and Wisconsin, but, 
whether this be so or not, the fact is that, while modifica- 
tions and changes have been made in matters of pro- 
cedure, a number of the most important provisions are 
_identical with laws of Massachusetts which date back 
for many years. The first statute with reference to wills 
in the colony of Massachusetts Bay was passed in 1649. 
This act provided penalties for neglect upon the part of 
executors to make probate of wills in the county court or 
to file a true inventory of the deceased’s estate, and 
against any one alienating or embezzling any lands or 
goods of the deceased, and provided for the administra- 
tion of intestate estates. In 1685, as an addition to this 
act, it was provided that the court might summon any 
executor who had offered a will for probate, requiring 
him to give bond with sufficient sureties for paying 
all debts or legacies, or to make and exhibit unto the 
court upon oath a just and true inventory of the estate 
of the deceased, and provided penalties for refusal or 
neglect. Ancient Charters and Laws of Massachuseits 
Bay, p. 204. A later statute, 2 Anne (1703), Ancient 
Charters and Laws, supra, p. 3877, reenacted the forego- 
ing provisions and prescribed other matters of procedure 
in case of defaulting: executors, and a still later law im- 
posed penalties for the failure to file inventory. 12 Geo. 
II (1738), Ancient Charters and Laws, supra, p. 518. 
The first Massachusetts case which has any bearing upon 
the question is Gore v. Brazier, 3 Mass. *523, *542, de 
cided in 1807. A Massachusetts statute of 1783 provided 
that the real estate of any deceased person shall be liable 
to be taken by execution upon judgments recovered © 
against executors or administrators for debts of the 
deceased, the same as in other cases. Another provision 
enacted that the real estate of which any person should 
die seized should be chargeable with all the debts of the 
deceased, and that an executor who is residuary legatee 
might give bond to pay the debts and legacies. The ex- 
ecutor and residuary legatee of the estate of one Gill, who 
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had given bond to pay the debts and legacies, sold certain 
real estate belonging to the estate. Afterwards a creditor 
of the deceased recovered judgment against the estate and 
caused an execution to be levied on the real estate. The 
action was for a breach of the covenants in the deed made 
to the purchaser by the residuary legatee. It is said by 
Chief Justice Parsons: “The last objection that remains 
to be considered, is grounded on the probate bond given 
in this case for the payment of debts and legacies. And 
if the giving of this bond is in law a discharge of the 
testator’s lands from a lien imposed upon them by the 
statute, the defendant must recover. But we are all of 
opinion that this bond is no discharge of the lien. Before 
the provincial statute of 1 and 2 Anne, ch. 5, all executors 
were bound to inventory and account for the testator’s 
estate. This was necessary to furnish the creditors and 
legatees with evidence to charge them with waste, if any 
assets were embezzled or unaccounted for. When the leg- 
acies are specific, or to be ascertained without inventory 
or account, and the executor be the residuary legatee, if 
the legatees and creditors can be secured, there can be 
no occasion for an inventory or account. In this case 
that statute relieves the executor from this duty, on his 
giving bond with sureties to the judge of probate for the 
payment of the debts and legacies. * * * This lien 
remains in full force, and the benefit to be derived by a 
creditor or legatee from the bond is merely cumulative.” 

In 1819 Thompson v. Brown, 16 Mass. *172, was decided. 
The court held that a license to an executor and resid- 
uary legatee who had given bond to pay debts and 
legacies was void; that such an executor ought not to 
have a license to sell the real estate and discharge his 
obligations; that a license was unnecessary since he could 
convey a perfect title without it. It was said by Parker, 
C. J., speaking of the bond given by the residuary lega- 
tee: “The bond so given is the security intended by the 
statute for the creditors and legatees. * * * We think 
it clear that no executor, who is residuary devisee, and 
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has acquired a perfect title to the estate, by giving the 
bond required by law, for the payment of the debts and 
legacies, ought to. have license to sell the real estate, to 
discharge his obligations. Nor is such license in any 
degree necessary; as an executor, so circumstanced, may 
sell] witheut such license.” The statement that the ex- 
ecutor “acquired a perfect title to the estate,” while in 
one sense true, was unnecessary to a decision of the case 
and has been the source of much confusion in later de- 
cisions. 

Again, in 1827, in the case of Clarke v. Tufts, 5 Pick. 
(Mass.) 337, following the case of Thompson v. Brown, 
supra, the same judge writing the opinion said: ‘The 
legislature has made such bond a substitute for the estate 
of the deceased, so that there is no longer any lien upon 
the real or personal estate of the testator by his creditors, 
after the executors shall have conveyed the same to bone 
fide purchasers. Whether such creditors, having obtained 
judgment and execution against an executor who has 
given such bond, can levy upon the estate devised, before 
any conveyance of it, may be matter of inquiry in some 
future action.” The doctrine of these cases, so far as 
they hold that the bond is substituted for the estate and 
the lien discharged, is apparently inconsistent with Gore 
v. Brazier, supra, and neither opinion cites that case. Yet, 
in view of the above query in Clurke v. Tufts, supra, it 
may be questioned whether Judge Parker intended his 
language to convey the meaning which has been ascribed 
to it. , 

In 18384 a commission which had been appointed to 
revise the statutes of Massachusetts reported to the legis- 
lature, and in this report embodied a statutory provision 
that the giving of a bond to pay the debts and legacies by 
the residuary legatee should not discharge the lien upon 
’ the real estate of the testator for the payment of his debts, 
except where sold to a bona fide purchaser. With refer- 
ence to this new section the commissioners say in their 
report: “This section is new in terms; but it is in con- 
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firmation of the construction given by the supreme court 
to the corresponding provision in the statute of 1788, ch. 
24, See 3 Mass, *523, *542. The exception as to Jand 
conveyed by the executor is not noticed in that case but 
it may be necessary in order to enable the executor to pay 
the debts and legacies according to the condition of his 
bond. * * * When an administrator has sold a piece 
of land belonging to the intestate for the payment of his 
debts, that piece is forever discharged from the lien, al- 
though the proceeds of the sale should be wasted, and 
never applied to the payment of the debts. The creditors 
in such a case have the remedy against the administra- 
tor and his sureties. So in the case under consideration, 
the land having been once lawfully appropriated for the 
payment of the debts, ought to be forever discharged; and 
the creditors should look for their remedy to the executor 
and his sureties.” The recommendation of the commis- 
sion was embodied in the revised statutes of 1836 as sec- 
tion 4, of ch. 63, so that since that time in Massachusetts 
the statutory provision has been declaratory of the law 
as announced in Gore v. Brazier, supra. The first case 
arising after the passage of this act was Jones v. Richard- 
son, 5 Met. (Mass.) 247, decided in 1842, wherein it is 
said by Chief Justice Shaw: “Perhaps it may be said, 
that by the express condition of the bond, the executor 
and his sureties are bound to pay the debts and legacies; 
that creditors or legatees have a remedy, in the name of 
the judge of probate, on the bond; and that such is their 
only remedy. But this is opposed, both by the statute 
and by a long course of decisions.” Later Massachusetts 
cases, Holden v. Fletcher, 6 Cush. (Mass.) 235; Alger v. 
Colwell, 2 Gray (Mass.), 404; Colwell v. Alger, 5 Gray 
(Mass.), 67; National Bank of Troy v. Stanton, 116 
Mass. 435; Thayer v. Winchester, 1383 Mass. 447; Jenkins 
v. Wood, 134 Mass. 115; Jenkins v. Wood, 140 Mass. 66; 
Collins v. Collins, 140 Mass, 502, are in harmony with 
Gore v. Brazier, supra. In Collins v.:Collins, 140 Mass. 
502, decided in 1885, Collins had made a will by which 
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he gave his wife, who was residuary legatee and executrix, 
a legacy of $500 in trust for his granddaughter, an infant. 
The executrix gave the statutory bond to pay the debts 
and legacies. She died without having paid the legacy, 
and the defendant was appointed administrator de bonis 
non with the will annexed, and gave the usual bond. . The 
legacy not having been paid, the granddaughter sued the 
administrator de bonis non for its payment. The first 
defense relied on was that by the giving of the statutory 
bond the wife made the estate her own, and that it could 
not be followed into the defendant’s hands by a legatee 
having no specific charge upon it. The court held that 
this defense could not be maintained, saying: “It is true 
that the bond made the executrix personally liable upon 
it to the extent of its penalty, but that is not sufficient to 
exonerate the estate unless the statutes provide that it 
shall have that effect. We find no such provision. On 
the contrary, it is expressly provided in the Pub. St. ch. 
129, sec. 7, that the lien of creditors on the real estate 
shall be preserved, except on such part as shall be sold to 
a bona fide purchaser for value.” It will be seen there- 
fore that the supreme court of Massachusetts has finally 
returned to the sound basis of Gore v. Brazier, supra, and 
has apparently ignored the language in Thompson v. 
Brown and Clarke v. Tufts, supra. 

In the state of Michigan, one of the first cases in 
which the proper construction of the statutory provisions 
under consideration was involved was Hatheway v. Weeks, 
34 Mich. 237. This case was decided in 1876, and held, 
citing Colwell v. Alger, supra, that the giving of a bond 
as residuary legatee and executor to pay the debts and 
legacies conclusively admits assets, and that such execu- 
tor by the giving of the bond became the absolute owner 
of the property of deceased. This case was followed in a 
series of cases arising out of the settlement of the estate 
of Gilbert Hatheway. See McHiroy v. Hatheway, 34 
Mich. 399; Wheeler v. Hatheway, 54 Mich. 547. These 
cases held in substance that by the giving of such a bond 
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the residuary legatee becomes the owner of the estate of 
the deceased, that the property is discharged from any 
liability for the debts of the deceased, and that the credi- 
tors and legatees cannot look to the estate of the deceased 
undisposed of in his hands, but must rely exclusively upon 
him and his bondsmen for the payment of their claims. 
In 1889, however, the question was reexamined in the case 
of Lafferty v. People’s Savings Bank, 76 Mich. 35, and 
it was held by the court, two of the five judges of the 
court dissenting, that the title of 4 residuary legatee is 
not absolute, but is held subject to the payment of the 
testator’s debts; that upon his removal the title to the 
property of the testator remaining undisposed of in his 
hands reverts to the estate and becomes vested in the ad- 
ministrator de bonis non; that he cannot be sued per- 
sonally for a debt due from the testator, but only officially 
as executor; that his authority to sell real estate belonging 
to the estate is as executor, and not personally, and 
that an estate is not regarded as administered until 
the assets have been collected and applied as required by 
law or the will of the testator, and that until fully ad- 
niinistered the probate court has jurisdiction in the mat- 
ter of the proceedings. The opinion is lengthy and elab- 
orate. It cites and examined the course of legislation 
and litigation in Massachusetts upon the points involved. 
In the dissenting opinion the argument is made that the 
laws of Michigan are not identical with those of Massa- 
chusetts, and that it is violating all the rules of decision 
to override what has been considered the law of Michigan 
and follow the decisions of another state, and that to 
overrule the prior cases would be to throw the laws as 
‘declared into confusion. The dissenting opinion further 
points out differences in the method of probate adminis- 
tration in Michigan from those prevailing in the state of 
Massachusetts. From this resume it appears that the 
courts of Massachusetts and Michigan now take the same 
view of the effect of these statutes. In Wisconsin, how- 
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ever, the doctrine of Thompson v. Brown, supra, is still 
adhered to. Cole’s Will, 52 Wis. 591. 

To give the law the effect contended for by the appellee 
would nullify the sections which make the estate of the 
decezsed liable to the claims of creditors, and would sub- 
stitute in many cases the uncertainty and vexation of an 
action upon a bond for the certainty of a recourse to the 
estate of the deceased remaining undisposed of in the 
hands of the executor. Such construction, to our mind, 
would be unfair to creditors. In many, and, perhaps, in 
most instances credit is extended upon the faith of the 
estate of the debtor, and with the expectation and reliance 
upon the part of the creditor that in case of death the 
property of the deceased will be subject to the payment 
of his just demands. The idea that the giving of such 
a bond removes the liability of the assets of the estate 
to be subjected to the payment of the debts of the testator, 
and substitutes therefor the personal responsibility of the 
executor and his sureties to the amount of the penalty in 
the bond, finds no support in any statute, but seems, so 
far as the writer can ascertain, to have taken its origin in 
the opinion of Parker, C. J., in the case of Thompson v. 
Brown, supra, and this doctrine was promptly repudiated 
by the people of the state of Massachusetts upon the rec- 
ommendation of the commissioners to revise the laws. We 
are convinced that the reasoning of the later cases, Na- 
tional Bank of Troy v. Stanton, supra, and Collins v. 
Collins, supra, and Lafferty v. Peoples Savings Bank, 
supra, is much to be preferred to that of Chief Justice 
Parker or to the implications in the earlier, Michigan 
cases. The giving of a bond to pay the debts and legacies 
by an executor and residuary legatee, therefore, is merely 
cumulative and adds the security of the bond to the pro- 
visions already made for the preservation of the rights of 
creditors. It is true, as was said in Buel v. Dickey, supra, 
that by the giving of this bond the executor relieved him- 
self of the duty of returning an inventory of the estate 
and that the property practically became his own to dis- 
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pose of as he saw fit, but this does not close the adminis- 
tration. The condition is similar to one of ordinary ad- 
ministration wherein the executor has been ordered by 
the probate court to sell sufficient of the personal prop- 
erty to pay the debts. The property that he disposes of 
for that purpose carries with it a perfect title, but that 
which remains in his hands is still subject to be sold for 
the debts of the estate. And so with an executor who 
has given bond to pay the debts and legacies. If he fail 
to do so and there remain in his hands, undisposed of, ' 
assets of the estate, the creditor may have the same reme- 
dies against him as in other cases by citation and removal 
and the appointment of an administrator de bonis non, 
and may have the remaining assets applied in satisfaction 
of his debt. Hence, when such an executor appeals from 
the allowance of a claim he appeals in his representative 
capacity as executor, even though he has a direct personal 
interest in reducing the amount of the claims against the 
estate in order that the mass of his residuary estate may 
be larger. In taking an ordinary executor’s bond, the 
county court should look to the assets and fix the penalty 
at an amount sufficient to guarantee a faithful adminis- 
tration of the trust and to account for the proceeds of the 
estate, but, in case of the bond of an executor and residuary 
legatee, the interests of the creditors and legatees are to 
be looked to and the bond should be ample to cover all 
probable claims against the estate. It is true the bond is 
an admission of assets, but it may be questioned whether 
it is an admission of assets to a greater amount than the 
penalty in the bond. 

Upon the whole case, we are of opinion that an executor 
and residuary legatee who has given bond under the pro- 
visions of section 5030, Ann. St., is absolved from the 
necessity of giving an appeal bond in cases which involve 
a contest upon claims against the estate. The judgment 
of the district court dismissing the appeal is therefore 
erroneous, and it is reversed and the cause remanded for 
further proceedings, 

REVERSED, 
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1. County Court: APPEAL: JUDGMENT. Upon cn appeal from a judg- 
ment of a county court rendered in a cause prosecuted before the 
county judge in his capacity as a justice of the peace, a recovery 
cannot be had in excess of his jurisdiction in that capacity. 


2. Trespass: Jornt Liaprmiry, Several owners of animals who have 
constituted of them a common or joint herd are jointly Hable for 
trespasses committed by such herd. : 


AppPeAL from the district court for Cherry county: 
JAMES J. HARRINGTON, JUDG. Affirmed on condition. 


John M. Tucker, H. D. Clarke and Robert G. Easley, 
for a~pellants. 


Walcott & Morrissey, contra. 


Ags, C. ‘ 


This is an appeal from a judgment rendered in the dis- 
trict court on an appeal from a judgment of a county 
court in an action to recover damages for a trespass. It 
sufficiently appears from the transcript returned by the 
county judge that the suit was begun before him in his 
capacity as a justice of the peace. A copy of the summons 
is not included therein, but it appears that a bill of par- 
ticulars praying judgment for $200 was filed on the 28th 
day of April, and that the process was issued on that day 
and made returnable on the 7th day of May following, 
and was duly served and returned within that time. The 
defendants appeared at the time named in the writ and 
proceeded to trial without pleadings on their part, and 
suffered a recovery for the amount demanded, from which 
they prosecuted an appeal to the district court. In the 
latter court the judge permitted a petition to be filed 
claiming damages in the sum of $246, for which amount 
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the plaintiff recovered a verdict and judgment, from which 
this appeal is prosecuted. 

Due objection and exception was taken in a motion for 
a new trial to the order of the court permitting an amend- 
ment of the petition increasing the claim of damages be- 
yond $200 and to the amount of the recovery in excess of 
that sum. We think the court erred in overruling the 
objection. The case falls clearly within the principle of 
Union P. R. Co. v. Ogilvy, 18 Neb. 638, and the cases 
there cited. It is evident that the county court upon the 
record before it was without jurisdiction to render a judg- 
ment in excess of $200, and this limitation of power ad- 
hered to the case in the district court, and has been held 
to be, as to the excess, a want of jurisdiction over the 
subject matter. 

The plaintiff, as administratrix of her deceased hus- 
band, was in possession of a tract of land upon which 
she was cultivating a forty-acre field of corn. The de 
fendants were in the joint, or at least common, occupa- 
tion of an adjoining cattle range, and each of them 
owned animals going to make up a herd that pastured the 
range, and that committed the trespass and inflicted the 
dumage complained of and for which the recovery was 
had. There is practically no dispute as to these facts, but 
it is objected in this court for the first time that there is 
a misjoinder of parties defendant, or, in other words, that 
the trespasses were several because of the several owner- 
ship of the animals, and that a recovery cannot be had 
against all the defendants in one action. We will not 
inquire whether the objection, if it had been valid, would 
have been waived by failure to make it in the lower courts 
or either of them. It is clear to us that it would 
not have been valid if it had been so made. The de- 
fendants jointly created the herd, and jointly per- 
mitted it to depasture the range and to trespass upon 
the plaintiff’s land. It is manifestly impossible to ascer- 
tain in what degree the animals of each contributed to 
the resulting injury. Jack v. Hudnall, 25 Ohio St. 255. 
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We recommend that the plaintiff be required to remit, 
as of the date of the rendition of the judgment in the 
district court, all in excess of $200 and interest thereon 
from the date of judgment in the justice’s court, and that 
upon her failure so to do within 30 days from this date 
the judgment stand reversed and a new trial granted, but 
that upon her having filed with the clerk of this court 
within the time aforesaid a remittitur to that amount 
the judgment stand affirnied. 


OLDHAM and EPrPrrson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the plaintiff be required to 
remit, as of the date of the rendition of the judgment in 
the district court, all in excess of $200 and interest thereon 
from the date of judgment in the justice’s court, and that 
upon her failure so to do within 30 days from this date the 
judgment stand reversed and a new trial granted, but 
that upon her having filed with the clerk of this court 
within the time aforesaid a remittitur to that amount the 


judgment stand affirmed. 
JUDGMENT ACCORDINGLY. 


LEWIS C. MARQUIS, APPELLANT, V. TRI-STATE LAND COM- 
PANY ET AL., APPELLEES. 


Fitep OcToBer 18, 1906. No. 14,358. 


1. Sales: Fraup: Rescission. Relief or redress will not be granted, 
either by way of rescission or by way of damages, at law or in 
equity, if it clearly appears that the party complaining has not 
sustained any pecuniary damages, nor been otherwise put in any 
worse position than he would have occupied if there had been no 
fraud. 

9. Petitlon examined, and held obnoxious to a demurrer ore tenus. 


26 
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APPEAL from the district court for Scott’s Bluff 
county. Hanson M. Grimes, JUDGE. Affirmed. 


Gardner & White, for appellant. 


Wright & Wright, W. A. Dilworth and J. H. Kelby, 
contra. 


OLDHAM, C. 


This was an action for the rescission of a contract of 
sale of six shares of stock in the Winters Creck Irrigation 
Company, a corporation doing business in Scott’s Bluff 
county, Nebraska, coupled with an application for an 
injunction to restrain the transfer of the stock on the 
books of the company. The material allegations of the 
petition, for which equitable relief is praved, are that, at 
and before the sale of the shares of stock to the defend- 
ants, plaintiff was the owner of a large tract of land in 
Scott’s Bluff county, on which he resided, and which 
was irrigated from the waters of the Winters Creek Lr- 
rigation Company’s ditches; that the shares of stock 
owned by him were of the par value of $100 a share; that - 
by reason of plaintiff being a stockholder in the irriga- 
tion company, he was enabled to assist in fixing rates for 
water rent to be charged by the company, and by having 
such rates made very low and reasonable the price of the 
lands owned by plaintiff and irrigated from the ditches 
was considerably enl.anced; that for this reason his six 
shares of stock were of a peculiar value to him. much in 
excess of their par value; that the defendants Leavitt and 
Frank, as agents and managing officers of the Tri-State 
Land Company, for the purpose of cheating and defrand- 
ing plaintiff in the purchase of his shares of stock, falsely 
represented to him that they had purchased, and owned 
and controlled, a majority of the shares of the capital 
stock of the irrigating company, and for this reason could 
and would control and fix the water rent to be charged by 
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the company, but that, notwithstanding this fact, they 
would pay plaintiff $700 for his six shares of stock; that 
the defendant Tri-State Land Company owned but a small 
tract of land under the ditches, and that its interest in 
the company would be to advance the water rent on Jands 
irrigated under it; that if in fact the defendants had con- 
trolled a majority of the stock, plaintiff’s six shares would 
have been of but little value and not worth to exceed 
$700; that plaintiff, believing and relying on the above 
representations, sold and assigned the stock in contro- 
versy to the Tri-State Land Company for the sum of 
$750, receiving in payment thereof a check on the Ne- 
braska National Bank of Omaha; that it was specially 
agreed at the time of the sale that, if the defendants did 
not control a majority of the stock, they would redeliver 
the six shares of stock to the plaintiff for the amount paid 
for the same; that, as a maiter of fact, the defendants did 
not own and control a majority of the shares of capital 
stock of the corporation; and that, when plaintiff learned 
such fact, he tendered back the amount of the purchase 
price received and demanded a redelivery of the stock. 
The prayer of the petition was for a rescission of the con- 
tract, and an injunction restraining the transfer of the 
stock on the books of the company from the plaintiff to 
the Tri-State Land Company. The court below sustained 
an objection to any testimony under the pleadings and 
dismissed the action. To reverse this judgment plaintiff 
appeals to this court. 

The sole question involved is, does the petition, liber- 
ally construed, state a cause which entitles plaintiff to a 
recission of his contract? The theory on which plaintiff 
alleges a peculiar value to him in his six shares of stock 
in the irrigating company is that he owns a very large 
tract of land which is under the ditches of the company, 
and that his being a stockholder in the company gave him 
a voice in keeping down the price of water for irrigating 
purposes, that is, that it enabled him to enhance the value 
of his land at the expense of the ditch company. 
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The next proposition alleged is that the defendants own 
little land under’ the ditches; and that, if they control the 
management of the company, they will raise the price of 
rents for the purpose of enhancing the value of the stock 
of the irrigating company; and that, if defendants con- 
trol the ditch, plaintiff’s shares of stock would not be 
worth to exceed $700. There is no allegation in the peti- 
tion as to how many shares of stock defendants did own, 
or how many shares of stock were issued by the irrigation 
company, but the mere conclusion that defendants did 
not own a majority of the stock is set forth in the peti- 
tion, as well as the allegation that defendants promised 
that plaintiff might rescind if they did not get a majority 
of all the stock. There is no allegation that plaintiff did 
not have access to the books of the company to ascertain 
the number of shares of stock owned by the defendants 
when he sold his own shares, and there is no allegation 
that plaintiff was unable to purchase other shares of stock 
for the same price that he received for his own. 

The only theory on which plaintiff’s stock was of spe- 
cial value to him was for the purpose of preventing de- 
fendants from controlling the affairs of the company and 
increasing the rent charged for water on the lands under 
the ditch. And if, as alleged in the petition, the defend- 
ants do not contro] a majority of the stock, then none other 
than a mere theoretical injury resulted to plaintiff from 
the sale of his shares of stock to the defendants. 

In the recent case of Jakway v. Proudfit, 7 Neb. 62, 
we had occasion to examine into the nature and character 
of false representations which would authorize a rescis- 
sion of a contract and we there quoted with approval the 
rule announced in 14 Am. & Eng. Ency. Law (2d ed.), 
p. 140, in which it is said: “Relief or redress will not be 
granted, either by way of rescission or by way of dam- 
ages, at law or in equity, if it clearly appears that the 
party complaining has not sustained any pecuniary dam- 
ages, nor been otherwise put in any worse position than 
he would have occupied if there had been no fraud.” 
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We therefore conclude that the learned trial court was 
fully justified in holding plaintiff’s petition obnoxious to 
a demurrer ore ienus, and we recommend that the judg- 
ment be affirmed. 


AMES and HppERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


PorT HURON MACHINERY COMPANY, APPELLANT, VY. OSCAR 
BRAGG, APPELLEE. 


Firep OcToBer 18, 1906. No, 14,432. 


1. Evidence examined, and held sufficient to sustain the judgment of 
the trial court. 


2. Sales: BREACH OF WARRANTY: REVIEW. Action of the trial court in 
the admission of evidence examined, and held not prejudicial. 


APPRAL from the district court for Phelps county: 
Lesiiz G. Hurp, Juper. Affirmed. 


A. J. Sawyer and A. J. Shafer, for appellant. 
James I. Rhea, contra. 


OLpHaAM, C. 


This was an action in replevin, The facts underlying 
the controversy are that in the spring of 1903 defendant 
Bragg purchased from the plaintiff a threshing engine, 
and made a payment on his contract of purchase by turn- 
ing over to the company an old engine which he owned, 
and secured the remainder of the agreed price by execut- 
ing notes in the gross sum of $1,400, payable at various 
times, and secured by a chattel mortgage on the engine 
and also on certain live stock owned by the defendant, 
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Default being made in the payment of the notes, the, com- 
pany took into its possession the engine, and demanded 
possession of the horses and cattle described in the chattel 
mortgage, which was denied, and it thereupon instituted 
the case at bar. Defendant answered plaintiff’s petition 
with a general denial, and also pleaded specifically 
breaches of the warranty contained in the written con- 
tract of purchase, and alleged a rescission of the contract 
because of such breaches. On issues thus joined there 
was a trial to the court and jury, and a verdict and judg- 
ment for the defendant. To reverse this judgment plain- 
tiff has appealed to this court. 

The written warranty, the breach of which was alleged 
and relied on by defendant as a ground for rescission of 
the contract, contained the following condition: “If 
operated by competent persons,” and the contest of fact 
raged around the question as to whether the machine 
failed to operate successfully because of defects in the 
alignment and construction of the engine, or because of 
the want of skill in its management by defendant Bragg. 
On this question there was a sharp conflict in the testi-. 
mony. The evidence offered by defendant, however, 
tended to show that he had worked around steam thresh- 
ing engines and machines for 14 years, and that he had 
owned and operated a J. I. Case engine for six years be- 
fore the purchase of the engine in dispute; that plain- 
tiff’s agent had conversed with him as to his experience 
in managing threshing engines before the purchase, and 
knew, not only from defendant himself, but also from 
general inquiry, as to the extent of defendant’s experience ° 
and his success in handling threshing engines before the 
contract was made. Under this state of the record we 
cannot, as urged by appellant, say that, as a matter of 
law, there is not sufficient evidence in the record to show 
that the engine was operated by competent persons. The 
evidence offered by the defendant tended to show that the 
engine did not.work well from the start; that it wore 
heavily on the gearing and made a jarring noise, as if it 
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were not in correct alignment, and that on passing over 
soft and muddy ground the gearing broke under the 
strain. The evidence also shows that he made timely 
complaint, in substantial compliance with the terms of 
the warranty, of the failure of the engine to work prop- 
erly, and that plaintiff’s agent responded to the complaint, 
and attempted to adjust the alignment of the engine and 
put it in proper working order, but that, on a subsequent 
trial, it failed to work satisfactorily, and plaintiff’s agent 
responded to a second complaint and again attempted to, 
or, as claimed by the plaintiff, did put the engine in 
proper working order. This claim, however, is denied 
by the defendant. It also shows that on a third notice, 
contained in two registered letters directed to the com- 
pany at Lincoln, Nebraska, the plaintiff refused to make 
further repairs on the engine, and that, on the receipt of 
such refusal, defendant notified plaintiff that he had 
rescinded the contract and that the engine was at its 
disposal. Plaintiff objected to the evidence of the noti- 
fication by registered letter directed to Lincoin, Nebraska, 
because the contract required notice to be given by reg- 
istered letter to the general office of the company at Des 
Moines, Iowa. We think this objection is untenable, in 
view of the fact that plaintiff actually received the notices 
and answered them, and in its answer refused to further 
repair the engine, for the alleged reason that the engine 
was in proper condition and that the only fault was iu 
its nianagement by. defendant. Objection is also urged 
against the action of the trial court in permitting the 
defendant to express his opinion on the merits of 
the engine because, it is alleged, there is no evidence 
tending to show that he had expert knowledge of the 
operation of an engine. We think the evidence already 
set out, as to defendant’s experience in managing a thresh- 
ing engine, was sufficient to qualify him to give his opin- 
ion, for whatever it was worth, on the alignment of the 
engine. 

The six instructions given by the court on its own mo- 
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tion are objected to in a group, without any words tending 
to separate them. Consequently, under the well estab- 
lished rule of this court, we need only examine the first 
one, which properly stated plaintiff’s cause of action, to 
overrule this objection. The only real question in issue 
here is as to the sufficiency of the evidence to support the 
verdict. We have examined the record carefully, and are 
satisfied that it contains competent testimony tending to 
establish defendant’s claim. 

We therefore recommend that the judgment of the trial 
court be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOSEPH RUSHO, APPELLANT, V. CHARLES U. RICHARDSON 
ET AL., APPELLEES. 
Frrep Octoser 18, 1906. No. 14,458. 


1. Pleading: AMENDMENT. Action of the trial court in permitting 
amendment of the pleadings during the progress of the trial 
examined, and held not prejudical. 


2. Bvidence examined, and held sufficient to sustain the judgment of 
the trial court. 


APPEAL from the district court for Custer county: 
Bruno O. HOSTETLER, JUDGE. Affirmed. 


A. 8. Moon, A. R. Humphrey and EH. J. Clements, for 
appellant. 


Beall & Shinn and H. M. Sullivan, contra. 


OLDHAM, C. 


This is an action in replevin. The facts underlying 
ihe controversy are that on the 2d day of July, 1904, a 
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judgment was rendered in the district court for Custer 
county, Nebraska, in favor of Tolef Olsen and against one 
Gustave W. Wilde in the sum of $2,500, and costs; that 
at the time of the rendition of this judginent Wilde was 
the owner of a stock of general merchandise in the village 
of Sargent in.Custer county, Nebraska. On the Sth day 
of July, 1904, Wilde sold his stock of merchandise for 
$1,250 in cash to Joseph Rusho, who is the plaintiff in 
this action. On the 11th day of July, 1904, an execution 
was issued on the judgment in favor of Olsen and against 
Wilde, and placed in the hands of the defendant sheriff, 
who, by his deputy, levied the execution on the stock of 
goods in Sargent, formerly owned by Wilde, and then in 
possession of plaintiff Rusho. When the goods were 
seized on this execution, Rusho replevied them from the 
sheriff and his deputy. There was a trial to the court and 
jury, and a.verdict and judgment for the defendant. To 
reverse this Judgment plaintiff has appealed to this court. 

When the petition was filed, defendants answered, deny- 
ing “the material allegations in the plaintiff’s petition,” 
and also specifically denying in numerous allegations 
plaintiff’s ownership. As the pleading then stood, it was 
defectively drawn, but amounted to an amplified general 
denial. After the trial of the cause had begun, the court, 
over plaintiff’s objections, permitted defendants to file a 
general denial, coupled with specific allegations of fraud 
in the alleged purchase of the stock of goods by plaintiff 
from Wilde. The action of the trial court in permitting 
this amendment, and in overruling the plaintiff’s motion 
for a continuance on the ground of surprise, is alleged 
against as error in the appellant’s brief. The defective 
answer first filed had not been attacked either by motion 
or demurrer, and in a replevin action, under a general 
denial, fraud in the purchase of the goods by plaintiff may 
be shown without being specifically pleaded. The answer 
first filed was sufficient to inform plaintiff that defend- 
ants relied on a general denial, even though it was de 
fectively pleaded. When the court permitted the defense 
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of a general denial to be properly pleaded, there was. 
nothing in this action, standing alone, to show so much 

of surprise to the plaintiff as would warrant us in hold- 

ing, in the absence of any other showing, that the court 

acted arbitrarily, and in violation of the sound discretion 

reposed in it, in refusing plaintiff’s request for a con- 

tinuance because of this alleged change in the issues. 

It is next urged that the evidence is not sufficient to 
sustain the judgment. The evidence shows that plaintiff 
Rusho was engaged in the mercantile business in the 
village of Taylor, about 11 miles distant from Sargent; 
that he was not acquainted with Wilde until the day he 
made the purchase of the stock of goods in controversy; 
that plaintiti’s son, the day before the purchase, advised 
his father to go over to Sargent and buy the goods from 
Wilde; that plaintiff took $1,250 in money with him and 
went over to Sargent, arriving there about 10 o’clock in 
the morning, July 8, 1904; that after arriving at Sargent 
and looking over the stock of guods, he offered Wilde 
$1,250 for it, without taking any invoice, and then tele- 
phoned to Mr. Moon, his attorney at Taylor, to come to 
Sargent and prepare a bill of sale for them. Mr. Moon 
arrived about 2 o’clock in the afternoon, and drew up a 
bill of sale for the entire stock of goods, which was de- 
livered to Rusho, and Rusho had the $1,250 counted and 
delivered to Wilde in the presence of Mr. Moon and the 
railroad station agent, who had been called in to witness 
the purchase. The evidence shows that at the time of the 
transaction Wilde was insolvent, and that Rusho knew of 
the judgment against Wilde in the district court, but 
says that he did not know how much the judgment was. 
After receiving the bill of sale from Wilde, there is evi- 
dence that Rusho advised Wilde to get out of the country 
as quickly as possible and to go to the Rocky Mountains, 
and that, acting on this suggestion, Wilde went out into 
the country, and stayed all night at a farm house, and 
took the train next day for Bonesteel, South Dakota. 
There is also evidence that as soon as Rusho got posses- 
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sion of the stock of goods he began to dispose of them in 
job lots and prepare to take what was left over to Taylor. 
There is evidence tending to show that the stock of goods 
was actually worth betweeen $2,500 and $3,000. 

Under all these facts and circumstances connected with 
the purchase of the goods, we think the evidence is sufii- 
cient to sustain the verdict of the jury, which found, in 
substance, that the transaction was entered into by the 
plaintiff with full knowledge of the fraudulent intent of 
Wilde in making the transfer. As these are the only 
alleged errors pointed out in the brief, we recommend 
that the judgment of the trial court be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM WEATHERINGTON, APPELLANT, V. ARTHUR B. 
SMITH ET AL., APPELLEES.* 


Fitzp Ocrosrr 18, 1906. No. 14,590. 


1. Homestead: Conveyance. Section 4, ch. 36, Comp. St., provides 
that the homestead of a married person cannot be conveyed or in- 
cumbered unless the instrument by which it is conveyed or in- 
cumbered is executed and acknowledged by both husband and 
wife. 


2. Estoppel will not supply the want of power, or make valid an act’ 
prohibited by express provision of law. Whitlock v. Gosson, 35 
Neb. 829, followed and approved. 


3. Homestead: ABANDONMENT. A departure from the homestead for 
pleasure, business or health, does not constitute an abandonment 
thereof. Blumer v. Albright, 64 Neb. 249, followed and approved. 


Neither spouse can abandon the homestead for the 
other without his or her free consent. 


*Rehearing allowed. See opinion, p. 369, post. 
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5. Vendor and Purchrser: Bona Frpes. If a party relies upon a 
record to establish his title to realty and to relieve him of knowl- 
edge of secret liens known to his grantor, the record itself must 
show a chain of conveyances which discloses a perfect title in the 
grantor. 


APPEAL from the district court for Harlan county: Ep 
L. ADaMs, JupGr. Affirmed. 


Flansburg & Williams, for appellant. 


R. L. Keester, J. G. Thompson, Henry W. Pennock 
and J. H. Kelby, contra. 


OLDHAM, C. 


This was an action to quiet title in a quarter section 
of land situated in Harlan county, Nebraska. There is 
no disputed fact in the record. Everything that is essen- 
tial to the determination of the cause is either admitted 
in the pleadings or was testified to, without contradiction, 
at the trial in the court below. The facts ‘established 
by the record are that plaintiff, William Weatherington, 
homesteaded the land in controversy in the year 1883, 
and resided thereon with his wife and minor children; 
that later in the same year, for the purpose of transfer- 
ring the legal title from himself to his wife, he conveyed 
the premises to one Flansburg for the express considera- 
tion of $600, and Flansburg, as a part of the same trans- 
action, reconveyed the premises to the wife, Mrs. Eliza 
Weatherington; that in 1890 Mrs. Weatherington and 
her husband executed a mortgage on the premises to 
secure a loan of $770, due five years after date; that they 
continued to live with their family on the premises until 
1891, when plaintiff Weatherington was adjudged insane 
by the board of insanity of Harlan county and committed 
to the asylum at Lincoln, where he remained until 1894, 
when he was transferred to the asylum at. Hastings, 
where he was confined and treated until July, 1904, 
when he was adjudged sane and restored to his liberty; 
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that after the incarceration of Weatherington in the asy- 
lum his wife and family continued to reside on the home- 
stead until 1894, when they removed to their friends and 
relatives in the state of Illinois, without any intention of 
returning to Nebraska, but with the intention of estab- 
lishing a domicile in Illinois; that on the 10th day of 
October, 1896, Mrs. Weatherington, while residing in 
Illinois, made a warranty deed of the premises, subject to 
the mortgage and taxes then due, to Albert Cross and 
Alexander Johnston, for a consideration of $500, which 
was a fair and reasonable consideration for the lands. 
This deed contained the following stipulation and recital: 
“Hereby releasing and waiving all rights under and by 
virtue of the homestead exemption laws of this state, 
with the exception of the crops now on said land, which I 
hereby reserve. (Signed) Mrs. Eliza Weatherington.” 
This deed was acknowledged before a notary public of 
Hancock county, Illinois, but neither in the deed nor in 
the acknowledgment thereof is Mrs. Weatherington re- 
ferred to as being single or unmarried. The record also 
shows that Cross and Johnston had knowledge of the 
fact that plaintiff, Weatherington, was an inmate of the 
insane asylum at the time they received this conveyance; 
that they entered into possession of the premises under 
this conveyance, paid off and discharged the mortgage 
thereon, and later, in 1899, for a fair and valuable consid- 
eration conveyed the premises by warranty deed to de- 
fendant Smith, who had no actual knowledge of Weather- 
ington’s rights, but took the land relying on the record 
title thereof. 

After plaintiff Weatherington had been discharged from 
the asylum he was taken to his family in Illinois, but 
did no act indicating an adoption of the Illinois residence 
as his home. He went from there to the state of Ohio to 
transact some business, and then returned to Nebraska, 
and on the 1st day of December, 1904, instituted the case 
at bar, in which he asked to have the title to the land 
quieted in himself, and the deed from himself and wife to 
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Flansburg, and the deed from Flansburg to Mrs. Weather- 
ington, and the deed from Mrs. Weatherington to Cross 
and Johnston, and the deed from Cross and Johnston to 
defendant Smith, canceled and held for naught, and for 
an accounting for the rents and profits of the premises. 
At the close of the testimony the court entered a decree 
canceling the deed from Mrs. Weatherington to Cross and 
Johnston, and the deed from Cross and Johnston to 
defendant Smith, and rendered an accounting, in which 
defendant Smith was credited with the mortgage debt, 
and interest and taxes paid, and improvements made 
upon the land, and charged with the rents and profits 
actually received from the land. The decree quieted the 
title to the premises in Eliza Weatherington, subject to 
the homestead right of the plaintiff, and subject to the 
remainder due onthe mortgage debt after deducting the 
rents and profits. From this decree defendant Smith has 
appealed to this court, and plaintiff Weatherington has 
filed a cross-apneal, in which he complains of the action of 
the trial court in refusing to cancel all the deeds alleged 
against and quiet the title to the premises in him. 
Section 4, ch. 36, Comp. St. 1903, provides: “The 
homestead of a married person cannot be conveyed or 
incumbered unless the instrument by which it is con- 
veyed or incumbered is executed and acknowledged by 
both husband and wife.” The requirements of this sec- 
tion of the statute have been strictly adhered to in a long 
line of decisions inethis court. See Aultman & Taylor 
Co. v. Jenkins, 19 Neb. 209; Swift v. Dewey, 20 Neb. 107; 
Larson v. Butts, 22 Neb. 370; Whitlock v. Gosson, 35 Neb. 
829; Giles v. Miller, 36 Neb. 346; Clarke v. Kocnig, 36 
Neb. 572; Violet v. Rose, 39 Neb. 660; Huremcyer v. 
Dahn, 48 Neb. 536; Teske v. Dittberner, 63 Neb. 607. 
The appellant Smith, while conceding the trend of these 
decisions, contends that, as he was a purchaser for value 
from his grantors, who were then in possession of the 
land, and as he had no actual knowledge of the state of 
the title, other than such as the record disclosed, he took 
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the land free from the secret equities existing between his 
grantors and the plaintiff. In other words, his contention 
is that the record of title, on which he relied at the time 
of his purchase, estops the plaintiff from asserting his 
homestead right as against this defendant. In Whitlock 
v. Gosson, supra, Post, J., speaking for the court said: 

“Estoppel will not supply the want of power, or make 
valid an act prohibited by express provisions of law. The 
statute in effect declares a conveyance or incumbrance of 
the family homestead by the husband alone void not only 
as to the wife, but also as to the husband himself. There- 
fore neither is estopped from asserting the homestead 
right as against the grantee or mortgagee.” 

In Blumer v. Albright, 64 Neb. 249, it is held that a 
departure from the homestead for pleasure, business or 
health, does not constitute an abandonment thereof, and 
that neither spouse can abandon for the other without his, 
or her, free consent. In the still later case of Palmer v. 
Sawyer, 74 Neb. 108, it is held that, where a homestead 
right once exists, the person entitled to it cannot be 
divested thereof by any act or influence beyond his own 
volition. 

Now, while it is clear from the evidence that Mrs. 
Weatherington departed from Nebraska with the inten- 
tion of abandoning her homestead, and had such inten- 
tion at the time she executed the deed to Cross and John- 
ston, it is equally clear that plaintiff Weatherington, at 
the time of the execution of such deed, was merely absent 
from the homestead for treatment for his mental] disorder, 
without the legal capacity to contemplate’ an abandon- 
ment of his homestead right. As the wife could not aban- 
don for the husband without his consent, his right 
remained unimpaired by her attempted change of domi- 
cile. Again, if we should concede that an estoppel by 
record could be invoked to defeat the homestead right of 
either spouse under the law of this state, it is a rule uni- 
versally recognized that, if a party relies upon a record 
to establish his title to realty and to relieve him of 
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knowledge of secret liens known to his grantor, the record 
itself must show a chain of conveyances which discloses 
a perfect title in the grantor. Now, the record in this 
case showed, first, a patent from the general government 
to plaintiff Weatherington; second, a conveyance by 
Weatherington and his wife to Flansburg; third, a con- 
veyance from Flansburg to Eliza Weatherington; fourth, 
a mortgage signed by Eliza Weatherington and plaintiff, 
as her husband; fifth, a deed from Eliza Weatherington 
to Cross and Johnston, executed in Illinois, in which she 
did not describe herself as being single or unmarried. 
This chain of title would, we think, have warned a prudent 
man relying upon it that Mrs. Weatherington had a liv- 
ing husband at the time of the conveyance made to her 
in 1883, and that this husband was still alive when the 
mortgage was executed in the year 1890, or six years 
before her conveyance to Cross and Johnston, which she 
executed as Mrs. Eliza Weatherington, without claiming 
to be single or unmarried. It seems to us that prudence 
would have suggested to one relying on this record an 
inquiry concerning the whereabouts of Mrs. Weathering- 
ton’s husband before making a purchase of the premises. 
We therefore conclude that the plaintiff’s homestead right 
in the premises, never having been abandoned or waived by 
himself, remains intact and unaffected by the attempted 
abandonment by his wife and the record of the conveyance 
made by her. 

As there is no complaint concerning the jane contained 
in the accounting by either of the litigants, this disposes 
of the appellant’s case; and with reference to the plaintiff’s 
complaint in his cross-appeal, it is sufficient to say that 
the evidence clearly shows that he was in full possession of 
his mental powers at the time he conveyed the legal title 
to the land through a conduit to his wife. While, in fact, 
no consideration passed for this conveyance, it was made 
for the express purpose of vesting the legal estate in the 
wife, and as her deed to Cross and Johnston was abso- 
lutely void, neither she nor the plaintiff can be estopped 
by it. 
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We therefore reconunend that the judgment of the dis- 
trict court be affirmed. 


AMES, C., concurs, 


EPPERSON, C., dissents. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court. is 
AFFIRMED. 


The following opinion on rehearing was filed June 7, 
1907. Judgment of affirmance adhered to: 


Homestead: ABANDONMENT: CONVEYANCE. Neither the husband nor 
the wife can abandon the family homestead and thereatter sell 
and convey the same to another to the exclusion of the home- 
stead right of an insane spouse. 


BARNES, J. 


Our former opinion, ante, p. 368, fully states the facts 
in controversy in this case. We were urged on the rehear- 
ing to reverse our former judgment, and establish the rule 
that under our homestead law, where the wife becomes the 
head of the family by reason of the insanity of the hus- 
band, she may abandon the homestead, change the domi- 
cile, and convey the homestead to a purchaser without the 
knowledge or consent of the husband. Section 4, ch. 36, 
Comp. St. 1905, provides: “The homestead of a married 
person cannot be conveyed or incumbered unless the 
instrument by which it is conveved or incumbered is 
executed and acknowledged by both husband and wife.” 
It has ever been the policy of this court to strictly adhére 
to the letter and spirit of this statute. Speaking of this. 
act the conrt said, in Whitlock v. Gosson, 35 Neb, 829: 

“Here is a plain prohibition against the incumbrance 
of the homestead without the joint act of both husband 
and wife. It contains no exception with respect to an 
absent or insane husband or wife.” 

And it was held in that case that Mrs. Gosson, who was 

27 
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confined in an asylum for the insane at Kankakee, in the 
state of Illinois, and had never been a resident of the state 
of Nebraska, was entitled to an interest in the husband’s 
homestead, which he could neither incumber nor convey. 

In Palmer v. Sawyer, T4 Neb. 108, it was said: “A 
homestead is a parcel of land on which the family resides, 
nid which is to them a home. It is constituted by the two 
acts of selection and residence, in compliance with the 
turins of the law confcrring it. When these things exist 
bona fide, the essential elements of the honiestead right 
exist, of which the persons entitled to it cannot be divested 
by acts or influences beyond their volition.” 

In the case of Way v. Scott, 118 Ia. 197, the plaintiff 
claimed title to the premises in question by virtue of a 
sheriff’s deed based upon a mortgage executed by one 
Scott, the owner of the homestead, and in the execution 
of which Ann Scott, his wife, did not join. At the time 
the mortgage was executed, the wife was confined in an 
insane asylum. The court said: 

“We think the evidence clearly shows an abandonment 
of the homestead by the father, but the wife was entitled 
to the same right therein until it was cut off by proper 
proceedings, and the fact that she was then in an insane 
asylum would not deprive her of this right.” 

The authorities seem to be unanimous that the insanity 
of one spouse does not withdraw him or her from the pro- 
tection of the homestead law, and a conveyance of the 
homestead, and a conveyance by the other is void. 

We are asked, however, to hold that the domicile of an 
insane husband may be changed by the wife from one state 
to another, without his knowledge or consent and without 
his bodily removal. The courts have been very reluctant 
to essent to involuntary changes of the domicile of minors, 
or of persons non compos mentis, and yet this rule would 
put it in the power of any woman, if her husband should 
be so unfortunate as to become insane, to sell the home, 
which he may have acquired by years of toil, against his 
will, remove him from the state of his domicile and require 
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him to spend his life among strangers in such place as 
she might select. If this is the law, the misfortune of 
the husband, or wife, as the case may be, would become 
the means of perpetrating a grave wrong and injustice 
upon such unfortunate. We are inclined to think that a 
greater evil is liable to result from a weakening of the 
barriers against the alienation of the home by the home- 
stead act than could accrue to purchasers of real estate 
who have not sufficiently investigated the title thereto 
before their purchase. Indeed, such a rule would furnish 
an ingenious and convenient method of avoiding the effect 
of the homestead act, and would enable a husband, or a 
wife, to deprive an insane spouse of valuable property . 
rights. We do not think a case can be found which sup- 
ports the rule which we are asked to establish. It is said in 
Dorrington v. Myers, 11 Neb. 388: 

“Neither the death of the wife, nor her abandonment 
of her husband, nor the arrival at full age and departure 
from the parental roof of all the sons and daughters, 
would have the effect of dismantling the homestead of 
the protection of the exemption law.” 

In the case at bar the wife apparently abandoned the 
huskand, for she left him in the insane asylum and de- 
parted from the state of his residence. As was said in 
Palmer v. Sawyer, supra: , 

“When a homestead has been selected by the head of a 
family, he becomes invested with a right or an estate in 
said homestead, which cannot be defeated by the death or 
abandonment of the home by other members of the family 
who occupy it at the time of its selection.” 

While it is possible that. the homestead in question 
would have been lost by a foreclosure of the mortgage, 
which had been given thereon by both the husband and 
wife, if Mrs. Weatherington had not sold it, yet that 
contingency should not influence us in our decision of this 
question. If such an event had happened it would have 
been the result of the voluntary action of both husband 
and wife, and a failure to realize a sufficient sum from 
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the foreclosure sale, over and above the mortgage and 
taxes, to afford them their homestead exemption would 
have been one of the usual incidents connected with the 
fluctuations of property values. Again, it appears, that 
at the time Mrs. Weatherington seld the homestead to 
Cross and Johusten, and when they sold it to Smith, - 
she had acquired no othcr homestead, and there is no evi- 
dence that she then had any such intention. So the only 
homestead Weatherington could assert any right to was 
the original one, which he had selected and established 
upon the land: in question. 

. For the foregoing reasons, we are of opinion that our 
former judgment is right, and it is therefore adhered to. 


AFFIRMED. 


SuDGWIcK, C. J., dissenting. 


The facts in this case are not in dispute. They are quite 
fully stated in the former opinion, ante, p. 363. It 
appears that for about three years after Mr. Weathering- 
ton became insane Mrs. Weatherington maintained herself 
and children upon the homestead, when she removed the 
family therefrom, and went to the state of Hlinois and 
established a hoine there, without any intention of return- 
ing to the premises in question. The fourth paragraph 
of the syllabus of the former opinion is: 

“Neither spouse can abandon the homestead for the 
other without his, or her, free consent.” 

This is the principal proposition discussed in the former 
opinion, and in its support two cases are cited: Blumer 
v. Albright, 64 Neb. 249; Palmer v. Sawyer, T4 Neb. 108. 
The provision of the statute that “the homestead of a 
married person cannot be conveyed or incumbered unless 
the instrument by which it is conveyed or inecumbered 
is executed and acknowledged by both husband and wife” 
(Comp. St. ch. 36, see. 4) is quoted in the opinion, and 
many of the numerous decisions of his court enforcing 
that provision of the statute are cited. This language of 
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the statute is plain and unambiguous, and there is no 
doubt that it has been correctly construed and applied in 
the decisions cited. If, ihen, this was the homestead of 
the parties at the time that Mrs. Weathcrington conveyed 
it to Cross and Johnston, there is no doubt that the statute 
quoted applies, and if neither party can under any cir- 
cumstances abandon the homestead for the other, then 
these premises having been the homestead of Mr. Weath- 
erington must continue to be so until voluntarily 
abandoned by him or conveyed by the joint deed of hus- 
band and wife. The record shows that in 1894, after 
Mr. Weatherington had been in the asylum at Lincoln for 
about three years, he was considered incurably insane 
and was for that reason transferred to the asylum at 
Hastings. Thereupon Mrs. Weatherington, finding her- 
self alone with her family of young children, the season 
at that time being unfavorable and the farm unproduc- 
tive, and she being unable to maintain the family in the 
homestead, attempted to abandon the homestead and es- 
tablish another home. Two years after she had taken this 
action, the mortgage and taxes being due upon the land, 
she faced the alternative of either selling the land for 
its fair value, subject to the mortgage, or losing it alto- 
gether. She held the legal title in the land. It is not 
necessary to consider whether she had paid Mr. Weather- 
ington a consideration therefor. The transfer of title 
from him to her through an intermediary, whether a sale 
or gift, would leave Mr. Weatherington no interest in the 
land, except such as he at that time had under the home- 
stead law. 

The object of the homestead law is to preserve a home 
for the family. Its humane purposes are for the benefit 
of the children, as well as for the head of the family. 
It may be abandoned or conveyed without the consent 
of the minor members of the family, because their very 
helplessness renders them incompetent to judge of their 
own best interest, and not because the law is less tender 
. of their rights or their welfare than it is of the homestead 
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right of the spouse of the owner of the legal title: To 
accomplish its beneficent purposes it has been uniformly 
held that the homestead law must be liberally construed. 
That construction must be adopted, if possible, which 
will preserve the home. When it becomes manifest that 
through unfortunate circumstances the home must be 
abandoned or entirely lost to the family, common pru- 
dence dictates that so much of its value be saved as 
possible and invested in a new home. There is a provision 
of the statute which is of great importance in view of 
such conditions. The proceeds of a sale of the homestead 
retain the homestead character until, within a specified 
time, a new home may be obtained. The misfortune 
which drove Mr. Weatherington away from his home 
was one of the very many misfortunes which compelled 
the entire family to abandon it. There is no doubt that 
the head of a family may under such circumstances choose 
another home, and that it is the duty of all the members 
of the family to acquiesce in that choice. Under the 
homestead law the husband is generally considered the 
head of the family. If he, for good reason, deems it best 
to abandon the homestead for another, and the wife is 
dissatisfied and determined to retain her homestead right, 
it would no doubt be necessary for her to take some 
measures to declare such intention. If she remained in 
the home her intention would be manifest, but if she 
voluntarily left the home, although she did not accom- 
pany the family to the new home, the presumption would 
exist that she had abandoned the home also; if she was in- 
competent to exercise any volition in the matter, and it 
was plainly in her interest, she might be removed with the 
family, and the abandonment of the homestead would 
be complete. If “neither husband nor wife can abandon 
the family homestead, and thereafter sell and convey the 
same to another to the exclusion of the homestead right 
of an insane spouse,” as the syllabus of the present 
opinion states, then, in all cases where the homestead is 
abandoned by the family’ and afterwards conveyed by the 
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spouse in whose name the legal title is held, it will be 
necessary to inquire whether the other spouse was sane 
at the time, and so competent to voluntarily abandon the 
homestead. In Blumer v. Albright, supra, the husband 
and wife with their two children left the homestead, where 
they resided, to go to another town to enable the husband 
to enter into a business for a term of years. They pro- 
cured no other home, and the question was whether they 
had abandoned their homestead. It appeared that the 
wife had at all times refused to abandon the homestead, 
had continually declared that she reserved it as her home 
and expected to return. The husband was so far in- 
capacitated by excessive drink and bad habits that it was 
at least doubtful whether, as against the interests of the 
home, he should be regarded as the head of the family, 
and it was decided that there was no abandonment of the 
homestead on the part of the wife. In Palmer v. Sawyer, 
supra, the wife was deceased, and the husband with three 
minor children occupied the premises claimed as a home- 
stead. Afterwards one of the children died, and the 
other two having arrived at majority, left the home, 
leaving their father alone in possession and occupancy of 
the homestead. The question was whether his right of 
homestead had been extinguished by the fact of his 
family leaving him, and it was decided that he still 
retained his homestead right in the property. The lan- 
guage used in these opinions, and relied upon in the former 
opinion in this case, was perhaps correct in the sense in 
which it was-used in those opinions, but it has no appli- 
cation, and was not intended to have application, to 
circumstances such as are involved in this case. 

The husband is not always the head of the family. 
“A head of a family is one who controls, supervises, and 
manages the affairs about the house.” 21 Cyc. 467. A 
married woman on whom a family is dependent for main- 
tenance is the head of the family, the husband being an 
invalid. Schaller v. Kurtz, 25 Neb. 655. And in State 
v. Houck, 32 Neb. 525, where the husband was a cripple, 
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and. unable to work, and coniributed nothing for the 
support of the family, which was supported entirely by 
the wife, she was held to be the head of the family within 
the meaning of the exemption laws, and, so, where a hus- 
band had been insane and had recovered from the insanity 
so far as to live at home with his wife and family, but 
did nothing toward his own support or that of the family, 
and the wife with the help of the children carried on 
the farm on which they lived, she was held to be the head 
of the family and entitled to the exemptions allowed by 
statute. Temple v. Freed, 21 Wb. App. 238. 

In McKnight v. Dudley, 148 Fed. 204, the circuit court 
of appeals of ‘the sixth circuit said: “It is true. the hus- 
band is designated as the head of the family and given 
the right to choose a reasonable place of abode, but, of 
course, this right exists only while he is sane. When 
he was placed in the asvluin, his wife became the head of 
the family, the burden of support fell upon her and the 
right to choose a place of abode went with it.” 

A liberal construction of our statutes for the purpose 
of preserving the home will consider the wife, who is 
supporting herself and her minor children, as the head 
of the family when for any reason the husband is entirely 
incapacitated to take that position. The head of a family 
whose spouse is utterly incapacitated may change the 
domicile of the family when circumstances beyond her 
control compel such action. When Mrs. Weatherington 
removed the family to Illinois, she changed the domicile 
of the family. Her husband had been incapacitated for 
three years. It was believed by those most capable of 
judging that he would never be competent to act rationally 
for himself or for the family. When. the homestead had 
been abandoned for two years, and a new home was 
being procured, she sold her farm and made her home in 
Illinois for nearly ten years longer, before any question 
was raised as to her right to abandon the homestead. 
Five years after the farm was abandoned as a homestead 
this plaintiff bought it in good faith, for full value, and 
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without notice of any latent claims. The title so pur- 
chased ought to be protected. 

There are other important matters involved in the case 
which seem to demand a reversal of the judgment, and I 
cannot concur in disregarding them. 


WILLIAM PRANTE, GUARDIAN, VY. OSCAR LOMPE, GUARDIAN. 
FiLep OcToper 18, 1906. No. 14,298. 


1. Insane Persons: GUARDIAN, APPOINTMENT OF: PARTIES. In a pro- 
ceeding on a petition for the appointment of a guardian for an 
alleged feeble-minded person, his next of kin are proper parties 
and may appear in court and oppose the granting of the petition. 


2. Trial: WarverR. It is error for the county court to hear a petition 
for the appointment of a guardian for an alleged feeble-minded 
person prior to the hour set for the hearing upon the stipulation 
of such feeble-minded person acting without counsel, waiving the 
time of hearing. 


3. Probate Court: APPEAL: ProcepuRE. Where a judgment of a county 
court is reversed by a district court in a proceeding in error, the 
district court may retain such cause for trial. This rule applies 
to matters of probate jurisdiction as well as to civil actions. 


Error to the district court for Nemaha county: WIL- 
LIAM H. KELLIGAR, JUDGE. Affirmed. 


H, A. Lambert and C. O. French, for plaintiff in error. 
EH. Ferneau, Stull &€ Haweby and W. F. Buck, contra. 


EPPERSON, C. 


On January 10, 1905, William Prante filed a petition 
in the county court of Nemaha county, alleging that Har- 
mon Ray is a resident of that county, and is possessed of 
personal property of the value of $10,000 and the owner 
of real estate,of the value of $100,000; that the mental 
powers of the said Ray have been failing for some time; 
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and on account of mental disease and mental delusions 
he has become mentally incompetent to have the charge and 
management of his property; that said Ray has two chil- 
dren, aged respectively 14 and 8 years, and residents 
of Thayer county, Nebraska. The petition concludes with 
a prayer that a time may be fixed for hearing of said 
petition; that notice of its pendency be given to said Ray 
and his minor children, as required by law, and that 
on the hearing thereof A. M. Engles and John McConnell 
should be appointed guardians. The county court fixed 
January 27, 1905, for the hearing of said petition, and 
made an order requiring a notice thereof to be 
served upon said Ray and his children. On the day fixed 
for hearing, Ray appeared with his counsel and asked 
that the case be continued. This request was granted, 
and the hearing adjourned until February 28, at 10 A. M. 
On February 28, at 45 minutes after 8 o’clock in the fore- 
noon, Ray and the petitioner, Prante, appeared and asked 
that the petition be immediately heard. Ray stated in 
open court that he wished the litigation to cease; that he 
wanted a guardian appointed, and requested the appoint- 
ment of Prante, and did not wish to await the arrival of 
his attorneys or to be represented by them. The court 
thereupon proceeded with the hearing; found for the 
petitioner, and appointed William Prante guardian. As 
shown by the record, the hearing was had and the judg- 
ment announced appointing a guardian to take charge of 
more than $100,000 worth of property, depriving the 
alleged incompetent person of his liberty to the extent of 
placing him undér guardianship, all within the short 
space of 25 minutes. At 10 minutes after 9 A. M., J. S. 
Stull came into court and filed an answer, sworn to by 
Ray on the preceding day, and W. F. Buck came also 
and said that he was attorney for Oscar Lompe, the 
guardian of Ray’s children, filed an answer in behalf of 
said children and their guardian, asked that the cause 
be opened, the judgment set aside, and the case retried. 
This request, on the objection of both Ray and Prante, 
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was refused. Lompe then prepared and filed a formal 
motion asking that the findings and judgment of the court 
be set aside for irregularities in the proceedings, among 
other things alleging that the hearing was had in the 
absence of Lompe’s and Ray’s attorneys; that it was 
heard prior to the hour previously fixed, and that Ray had 
been wrongfully induced to consent to Prante’s appoint- 
ment. The court overruled the motion, and Lompe prose- 
cuted error proceedings in the district court to reverse the 
judgment of the county court. Upon the hearing there, the 
district court found that the county court erred in hear- 
ing the case prior to the hour fixed and in refusing to 
hear the case on its merits on the request of Loinpe. A 
judgment of reversal was entered, and the district court 
further ordered that the ciuse be retained for further 
proceedings. The petitioner, Prante, prosecutes error to 
this court. 

Prante contends that the district court erred in revers- 
ing the judgment of the county court; that neither Ray’s 
children nor their guardian were necessary parties to 
the proceedings in the county court and have no right to 
complain; that by the service of notice upon the alleged 
incompetent person the court acquired jurisdiction under 
the provisions of section 5384, Ann. St., and that there- 
fore the court was not required to await the arrival of 
the hour appointed for the hearing to permit the next of 
kin to appear. Section 5384, supra, provides only for 
service of notice upon the alleged incompetent person. 
Under a very similar statute of Michigan the supreme 
court of that state has held that the petition for the 
appointment of a guardian was insufficient if it fail to 
allege the names of the next of kin (In re Bassett, 68 
Mich. 348); and, further, that the next of kin were 
necessary parties, and that notice to them was indispen- 
sable to the court’s jurisdiction (In re Aleyers, 73, Mich. 
401). Our statute nowhere expressly provides that 
notice shall be given to the next of kin, nor does it pro- 
vide that the petition for the appointment shall be signed 
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by the next of ‘in, The court may be given aianiecan 
of the subject mattcr upon a petition filed by a friend of 
the alleged incompetent person. We do not consider it 
necessary in the case at bar to determine whether or not 
under the provisions of the statutes of this state it is 
necessary to give notice of the proccedings to the next of 
kin. The county court has general jurisdiction in matters 
pertaining to guardianship, and it is its duty to protect 
the interests of the alleged incompetent person, and, fur- 
ther, to see to it that all proceedings in which the alleged 
feeble-mindcd person is interested are regular in every 
respect. Incident to this general jurisdiction, it is within 
the power of the court, even though it may not he re- 
quired by statute, to give notice to the next of kin of the 
alleged incompetent person, that they may appear and 
protect his rights. Especially should this be done when 
the petition is filed by one other than the next of kin. 

In the ease at bar the county court, in the wise exercise 
of his discretion, directed a notice to be served on Ray’s 
children, who were his next of kin. They were parties 
to the proceeding, and had a right to rely upon the order 
of the court adjourning the heaving to a subsequent day, 
and, further, had a right to appear and make a showing 
at the hour fixed for the hearing. It would be an absurd- 
ity to say that the next of kin have no interest in the pro- 
ceedings and that they should be denied the privilege of 
appearing in behalf of their kindred. Ray’s children were 
heirs apparent, and as such had an interest which would 
entitle them to appear and be heard. The court was re- 
quired to determine not only Ray’s incapacity to care for 
his own property, but must also determine whether he 
was a resident of the county and whether the proposed 
guardian is a suitable person. These issues were tendered 
in Lompe’s answer. No one, other than the insane per- 
son himself, who must be considered incapable of acting 
for himself, is more interested in all these questions than 
the next of kin. They are interested, not only as heirs 
apparent, but also from a humanitarian standpoint, in 
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seeing that their unfortunate kinsman is put under the 
control of one who will diligently look after his property 
and interests. On account of incomplete legislation re- 
_ garding procedure in such cases, the responsibility of the 
courts is great, and it is their duty to hear, not only the 
petitions filed by the next of kin, but also objections made 
by such relatives in good faith for the benefit of the ward, 
or for the conservation of his property. An alleged feeble- 
minded person may himself employ counsel and oppos? 
the application for the appointment of a guardian, and, 
when he does so, should be heard by the court. But an 
incompetent person can no more stipulate away his stat- 
utory rights for a hearing, nor waive jurisdictional 
rights, than he could execute a binding contract. An ad- 
judication of incompetency made by the court prior to the 
hour fixed for the hearing, and so heard upon the stipula- 
tion of the incompetent person acting without counsel, is 
an irregularity patent on the face of the record, and of 
this irregularity the next of kin, or their guardian, may 
complain. 

Plaintiff further contends that the district court, upon 
finding reversible error in the judgment of the county 
court, should have remanded the case to the lower court 
instead of holding the cause for trial de novo. Where 
the entire case is taken to the appellate court, as it is 
in the statutory proceedings of appeal from a judgment 
adjudging one insane, there can be no doubt but that the 
appellate court acquires jurisdiction under the provisions 
of section 4823, Ann. St., to try the case de novo. The 
same course is proper upon reversal of a judgment of the 
county court in error proceedings. Maryott & \cHurron 
v. Gardner, 50 Neb. 820. It is a rule of practice estab- 
lished in this state that the district court shall, upon the 
reversal of a judgment of the county court, hold the case 
for trial upon the merits. Such is not an exercise of 
original jurisdiction. In Ribble v. Furmin, 69 Neb. 38, 
it is said in the opinion by PoUND, C.: 

“The legislature evidently intended that causes should 
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be settled finally in the district court when taken there 
by appeal or error and that parties should not be com- 
pelled to go back and forth from the lower to the higher 
tribunal in matters involving small sums ag is so often 
the case in the more important causes brought in the dis- 
trict court and reviewed in the supreme court.” 

It therefore follows that the judgment of the district 
court in reversing the judgment of the county court and 
holding the case for trial on the merits is right; and we 
recommend that it be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
* opinion, the judgment of the district court is 


AFFIRMED. 


Ernest H. TRACY ET AL., APPELLANTS, V. W. J. DEAN, 
APPELLEE. 


Finep Octoser 18, 1906. No. 14,434. 


1. Real Estate Agents: Contracts. To entitle a real estate broker to 
recover a commission for the sale of real estate he must prove a 
sale of the land on such terms as would entitle him to a com- 
mission under the provisions of a written contract between him- 
self and the owner. 


2. Evidence. Correspondence set out in the opinion held insufficient 
to entitle the plaintiff to recover a commission. 


APPEAL from the district court for Madison county: 
JOHN F. Boyp, JupGE. Affirmed. 


Mapes & Hazen, for appellants. 
M. D. Tyler, contra. 
EPPERSON, C. 


Plaintiffs are real estate brokers, and brought this 
suit to recover a commission alleged to be due by reason 
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of a sale of defendant’s property, situate in the city of 
Norfolk. The case brought shows the following facts: 
On September 28, 1901, plaintiffs wrote defendant (Ex- 
hibit A) as follows: “Do you wish to sell your residence 
property in this city? If so, kindly name your lowest 
price for cash, also your price on time, and terms, both 
subject to a commission of 5 per cent. on the first thou- 
sand and 24 per cent. on balance. If you will make 
the price right, we think we may be able to make a sale. 
An early reply will greatly oblige.” On October 3, 1901, 
defendant replied (Exhibit B) as follows: “In reply to 
yours of Sept. 28, will say that my price on my Norfolk 
property is $2,000. Will sell on time if satisfactory pay- 
ment can be made, or will give you an option for 6 
months at $1,800 cash, meaning by this that I am to 
receive $1,800 cash, you all above that you can get. Let 
me hear from you. It has been in hands of Lamont.” On 
May 21, 1902, plaintiffs again wrote the defendant a 
letter (Exhibit C) regarding this property as follows: 
“We have been endeavoring all winter to effect a sale on 
your property at $2,000, but, so far, have been unable to 
do so, as it is priced a little bit strong considering other 
properties which have been sold in town of about the same 
character. We have an offer now of $1,250 cash and two 
vacant lots, 45 by 122 each, block one, Bear and Mathew- 
son’s addition to Norfolk, on 10th street facing east. 
These lots are in the block where Dan Koenigstein now 
lives, and two new houses costing about $1,500 each have 
been built between his house and this property, which 
is the southeast corner of the block. The lots are prob- 
ably worth $600 to $650. Kindly advise us whether you 
will consider proposition of this kind, allowing us a com- 
niission for the same, and greatly oblige.” To this letter 
the defendant wrote and mailed, May 31, 1902, the fol- 
lowing reply (Exhibit D): “It is impossible for me to 
form a correct judgment concerning the offer you have 
on my property without knowing more about the lots. 
{ will be in Norfolk in a few days, and then if the offer 
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is still open it will not take me long to decide. If I find 
the lots are worth $600, I will probably make the trade.” 
Within a few days after the mailing of the letter last above 
set out, plaintiff visited Norfolk, and rented the property 
in question to one Hoffman. Later defendant conveyed 
his property to Hoffman, and received therefor $1,300 
in cash and the lots described in plaintiff’s letter (Txhibit 
C). The deal was finally consummated through cor- 
respondence between defendant and Hoffman. While in 
Norfolk the defendant did not negotiate with plaintiffs, 
nor call upon them to render assistance in bringing about 
a sale. There is some conflict in the evidence as to 
whether the increase of $50 in the cash payment was 
bronght about through the efforts of the plaintiffs, but, as 
we view the case, it is immaterial. 

Before the plaintiffs may recover they must show a 
written contract, subscribed by the parties, wherein is 
set forth the compensation to be allowed by the owner 
in case of a sale by the broker or agent. Ann. St. see. 
10258. The plaintitfs rely upon the correspondence 
above set out to show such a cuntract. At most, such 
correspondence amounted to an agreement to pay a com- 
mission in the event that the plaintiffs would sell the 
property for more than $1,800 within six months from 
and after the date of defendant’s first letter (exhibit B). 
Even had the time therein Hmited been extended by parol 
agreement, plaintiffs have failed to show that they are 
entitled to a commission. -The evidence does not disclose 
that the lots taken by the defendant as a part of the con- 
sideration for the sale of his property exceeded $500 in 
value, and therefore, giving the correspondence the most 
_ liberal construction favorable to plaintiffs, they did noc 
earn the commission undcr its terms. 

The judgment of the district court was for the defend- 
ant, and we recommend that it be aflirmed. 


AMES and OLDHAM, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


MEAD PLUMBING, HEATING & LIGHTING COMPANY ET AL., 
APPELLANTS, V. JAMES M. IRWIN ET AL., APPELLEES.* 


Frrep Ocroser 18, 1906. No. 14,336. 


1.. Appeal: Estopret. A party is not estopped to prosecute his appeal 
by the fact that he accepts the amount of a judgment which the 
appellee concedes to be due him; the appeal in such case involving 
only his right to a further recovery. 


2. Principal and Agent: Liapmiry or AcenT. An agent cannot be held 
liable on a contract made on behalf of his principal where the 
other contracting party knows of the relation and enters into the 
contract intending to hold the principal to its performance, 


3. Mechanics’ Liens: Contract. The materialman, in order to be en- 
titled to a mechanic’s lien, must contract for the work and ma- 


terial with the owner or an agent of the owner authorized to 
make the improvement. 


4, Judgment: Mopirryine Arter TerM. The district court cannot, after 
the adjournment of the term at which a judgment is entered, 
amend the same by changing the award of costs to one of the 
parties, except for some reason mentioned in section 602 of the 
code as ground for vacating or modifying a judgment. 

5. Cross-Appeal. Under our former practice a party might take a 
cross-appeal, after the filing of the transcript by the appellant, 
by filing a brief in due season assailing the decree so far as it 


affected his interest. In order to perfect his cross-appeal the 
brief should be filed in due season. 


APPEAL from the district court for Lancaster county: 
EDWARD P. HOLMES, JUDGE. Reversed as to costs. 


Horace F. Bishop and Ricketts & Ricketts, for appel- 
lants. ” 


Hall, Woods & Pound, contra. 


* Rehearing allowed. See opinion, p. 391, post. 
28 
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DUFF, C. 


At the*October, 1904, term of the district court for 
Lancaster county a decree was entered finding due the 
plaintiffs from the defendants James M. Irwin and 
Emma McGahey the sum of $125 for work done and 
material furnished in the improvement of a building on 
lot 10 in block 98 in the city of Lincoln. A mechanic’s 
lien for said amount was also foreclosed and the prop- 
erty ordered sold in satisfaction thereof, and for the costs 
of suit. Irwin is the owner of the property, and defended 
upon the ground that he had not ordered or authorized 
the making of the improvement for which the lien was 
claimed. Mrs. McGahey, who ordered the improvement, 
claimed that it was to be furnished at a cost not to exceed 
$125, which amount she tendered in her answer, the plain- 
tiffs’ claim being for $248.26. January 26, 1905, the 
plaintiffs procured an order of sale on this decree and 
placed the same in the hands of the sheriff, who returned 
the same on February 15 with the following indorsement: 
“Judgment having been paid into court this writ is here- 
with returned. Return 50c. Mileage 10c. Nicholas 
Ress, Sheriff.” January 30, 1905, and after final adjourn- 
ment of the October, 1904, term, which occurred January 
7, 1905, the defendants filed a motion for an order taxing 
all the costs to the plaintiffs, for the reason that on the 
commencement of the action the defendants herein filed 
an answer tendering to the plaintiffs the sum of $125, 
and that since recovery for that amount only had been 
had they should not be taxed with the costs. February 
16, 1905, the court sustained the motion so far ag to 
require the plaintiffs to pay one-half the costs of the 
suit, and thereupon the plaintiffs took an appeal to this 
court, and insist that they may not only have the 
order requiring them to pay one-half of the costs re- 
viewed, but also the original decree; and the defendant 
Irwin claims, upon cross-appeal that the decree establish- 
ing a mechanic’s lien against his property was erroneous, 
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and insists that we review and set aside the judgment of 
the district court in that regard. 

The defendants insist that the plaintiffs cannot accept 
the benefit of the judgment in their behalf and at the 
same time appeal therefrom, while the plaintiffs contend 
that as the defendants did not controvert their claim to 
to the extent of $125, the amount for which judgment 
was given, they were entitled to accept that amount, and 
still appeal from the decree and obtain the opinion of this 
court upon its right to the remainder which it claims to 
be due. The same question was before this court in Wes- 
ton v. Falk, 66 Neb. 198, and the present chief justice, 
who wrote the opinion on rehearing (66 Neb. 202), 
quoted with approval the language of the supreme court 
of North Dakota in T'yler v. Shea, 4 N. Dak. 377, as fol- 
lows: 

“The rule is well settled that one cannot accept or secure 
a benefit under a judgment, and then appeal from it, 
when the effect of his appeal may be to annul the judg- 
meént, unless his right to the benefit is absolute, and 
cannot possibly be affected by the reversal of the judg- 
ment. * * * It is the possibility that his appeal may 
lead to a result showing that he was not entitled to what 
he has received under the judgment appealed from that 
defeats his right to appeal. Where there is no such possi- 
bility, the right to appeal is unimpaired by the acceptance 
of benefits under the judgment appealed from. * * * 
The appellant waived his right to appeal if he obtained 
any benefit under the judgment which on the appeal may 
be taken from him.” Z 

Numerous authorities may be cited in support of this 
rule, among which are, Reynes v. Dumont, 130 U. 8. 354; 
Embry v. Palmer, 107 U. 8. 3; United States v Dashiel, 
70 U. S. 688; Mellen v. Mellen, 187 N. Y. 606, 33 N. E. 
545. We hold, therefore, that taking out execution for 
the amount of the decree does not estop the appellant 
from appealing to this court. 

Coming now to the merits of the plaintiff’s claim, the evi- 


388 NEBRASKA REPORTS. [VoL. 77 
Meade Plumbing, Ifeating & Lighting Co. y. Irwin. 


dence is uncontradicted that what was called a proposition 
for plumbing work and material was published in the 
“Lincoln Journal” by the Meade Plumbing, Heating & 
Lighting Company. Mrs. MeGahey saw the advertise- 
ment, and had several cenversations with Mr. Meade, 
at that time a partner in the business. These conversa- 
tions finally resulted in an agreement, by the terms of 
which the Meade Plumbing, Heating & Lighting Com- 
pany was to furnish a bath room in the house, the price 
of the bath outfit, fixtures, labor, ete., being agreed upon, 
but the depth of sewerage, the number of hours of labor 
required to complete the job, and the exact amount of 
material required not being known to Mrs. McGahey, it 
was agreed that in no event should the cost of the im- 
provement exceed the sum of $125. Some time after the 
contract was made Mr. Wiltamuth, another member of 
the firm, took a copy of their so-called proposition to the 
home of Mrs. McGahey and procured her signature 
thereto. It is claimed that Mrs. McGahey was the agent 
of Irwin, and that this constitutes a valid and binding 
written contract between the parties, which cannot be 
impeached or modified by parol evidence tending to show 
that the price for the work and material should not ex- 
ceed $125. Conceding this to be true, still we think that 
the decree of the district court gave the plaintiffs more 
than they were entitled to under the pleadings and the evi- 
dence. In their petition it is alleged as follows: “Plain- 
tiffs show to the court that at the time of furnishing said 
plumbing supplies and performing said skill and labor 
the fee title to said premises stocd, and now stands, in 
the name of the defendant, James M. Irwin; that he had 
entrusted the sole care, management and control of said 
premises to the defendant Emma McGahey, with full 
power and authority to cause repairs to be made thereon, 
and that said contract so made between the defendant 
Emma McGahey and the said Meade Plumbing, Heating 
'& Lighting Company was made by the authority of the 
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defendant James M. Irwin and was fully satisfied by 
him.” 

It is apparent that Mrs. McGahey is not personally 
liable upon a contract made by her as the agent of Irwin, 
and which plaintiffs insist she had full power to make. 
On the theory on which the case was brought and prose- 
cuted, Mrs. McGahey was not liable to the plaintiff, and 
judgment should not have gone against her for any 
amount; and, this being so, the plaintiffs cannot com- 
plain that she was not held to pay a greater sum. The 
evidence is undisputed that Irwin, a resident of the state 
of Illinois, is the owner of the premises on which the lien 
is claimed. He is the brother of Mrs. McGahey, who has 
three daughters. In 1888 one of them was pursuing a 
course of study in the state university. The defendant . 
Irwin, uncle of this girl, in order to assist her in complet- 
ing her education, gave over to her the rents derived 
from this property. When she had completed her educa- 
tion, he made the same arrangements with respect to 
one of her sisters; and upon the graduation of the latter 
he gave Mrs. McGahey, his sister and codefendant, 
authority to collect the rents accruing from this property 
for the benefit of the youngest daughter. The last arrange- 
ment was in effect when the contract in question and the 
improvements made in pursuance of it were made, and is 
the extent of Mrs. McGahey’s authority to act for her co- 
defendant with respect to this property, save that for a 
portion of the time she had paid the taxes out of the rents 
derived from the‘ property. Both she and Irwin deny 
that she had authority to contract for the repair or 
improvement of the property. on his behalf, and that he 
had no notice or knowledge of the contract with the plain- 
tiffs or of the improvements made in pursuance of it 
until after the improvements had been completed. The 
most that can be said of the evidence on this point is 
that Mrs. McGahey had the bare authority to collect the 
rents accruing from this property and pay them over to 
her daughter. It will not be claimed, we think, that such 
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authority carried with it implied authority to bind the 
owner by contracts for improvements. It is true, the 
improvements inure to the benefit of the owner of the 
fee, but the same may be said of improvements made by a 
tenant; but a tenant cannot subject the interest of his 
landlord in the premises to a mechanic’s lien. Waterman 
v. Stout, 38 Neb. 396; Moore v. Vaughn, 42 Neb. 696; 
Schrage v. Miller, 44 Neb. 818. See also Rust-Owen Lum- 
ber Co. v. Holt, 60 Neb. 80. It follows, then, that the 
finding and judgment against Irwin was erroneous, but 
as we find nothing in the record showing a cross-appeal, 
and his brief assailing the decree was not filed in due 
season, he is not entitled to have the decree reviewed. 
Goos v. Goos, 57 Neb. 294. 

The second ground of complaint by the appellants is 
that the district court had no jurisdiction to alter or 
amend the decree relating to costs after the term at which 
the decree was made. We have no doubt of the correct- 
ness of this position. Any mistake made by the clerk in 
taxing fees in favor of or against a party may be corrected 
by the court on motion at any time; but an award of 
costs in favor of a party is a part of the judgment as 
much as the award of damages, and this cannot be 
changed after the term, except for some statutory cause 
allowing the court to set aside or modify its judgment at 
a subsequent term. This question was before the supreme 
court of Iowa in Fairbairn v. Dana, 68 Ia. 231, where it 
was sought to modify a judgment awarding costs. The 
court said: 

“Tt will be observed that the movers are not seeking 
relief against one or more items of costs which were 
erroneously or illegally taxed to them; but, in effect,. they 
ask that the provision of the judgment which renders 
them liable for the costs be set aside and canceled. If a 
provision in a judgment for the recovery of costs by the 
successful party against his adversary is an adjudication 
of the legal rights of the parties, it is clear, we think, 
that the court has no power at a subsequent term to 
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modify or change it, except for one of the causes enumer- 
ated in section 3154 of the code as ground for vacating 
or modifying a judgment.” 

Section 3154 of the Iowa code, referred to in the above 
quotation, is in substance the same as section 602 of our 
code, relating to the vacation and modification of judg- 
ments after the term at which they were entered. In our 
opinion, the district court has no jurisdiction upon 
the showing made to modify the decree, so far as it 
awarded costs to the plaintiff, at a term subsequent to the 
rendition of the decree. 

We recommend, therefore, that the order of the district 
court requiring the plaintiffs and appellants to pay one- 
half. of the costs be reversed and that the cause be re- 
manded, with directions to set aside such order and to 
execute the decree in favor of the plaintiffs for the tax- 
able costs of the case, and that it stand affirmed as to all 
other matters. 


ALBbRT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court requiring the 
plaintiffs and appellants to pay one-half of the costs is 
reversed and the cause remanded, with directions to set 
aside such order and execute the decree in favor of the 
plaintiffs for the taxable costs of the case,:and that it 
stand affirmed as to all other matters. 


JUDGMENT ACCORDINGLY. 


The following opinion on rehearing was filed April 4, 
1907. Former judgment vacated and judgment of dis- 
trict court reversed with directions: 


1. Cross-Appeal: Frrinc Briers. By our former practice governing 
appeals in equity cases one could prosecute a cross-appeal by filing 
his brief in due season assailing the decree appealed from. 


Such a brief will be held to have been filed in due 


392 NEBRASKA REPORTS. [Vou 77 


Meade Plumbing, Heating & Lighting Co. v. Irwin. 


season where appellant neither objects to service and filing 
thereof, nor moves to have it stricken from the record as having 
been filed out of time. 


BARNES, J. 


The Meade Plumbing, Heating & Lighting Company 
et al. brought this action in the district court against 
James M. Irwin, his sister, Mrs. Emma McGahey, and 
others to recover the sum of $248.26, and foreclose a 
mechanic’s lien on a certain house and Jot in the city of 
Lincoln, owned by. said Irwin. A judgment was rendered 
in favor of the plaintiffs for the sum of $125, and costs, 
against Irwin and Mrs. MceGahey, and the plaintiffs had 
a decree for a foreclosure as prayed. From that judgment 
and decree the plaintiffs appealed to this court, and a 
former hearing resulted in an affirmance of the decree, 
except as to costs. As to that matter the district court 
was directed to tax all of the costs to the defendants. 
Our former opinion, ante, p. 385, contains a full state- 
ment of the facts, hence no further statement is required. 
It was there stated that the plaintiffs were neither entitled 
to a judgment against Irwin, nor a decree of foreclosure 
against his property, but as there was nothing in the 
record showing a cross-appeal, and as his brief assailing 
the decree was not filed in due season, he was not entitled 
to have the decree reviewed, and therein lies the error of 
our former judgment. : 

It appears that the transcript in this case was filed 
June 21, 1905. The plaintitts filed their brief on Janu- 
ary 27, 1906. Defendants filed their brief and cross- 
appeal March 7, 1906. Plaintiffs filed their reply on 
April 14, and the hearing was had in its regular order on 
April 17 of the same year. No objection as to time was 
made by plaintiffs when defendants’ brief was served and 
filed, and no motion was made to strike because the brief 
had been filed out of time. So the plaintiffs cannot now 
challenge the defendants’ right to assail the decree, While 
both parties were delinquent, in point of time, as to 
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filing briefs, yet we are satisfied that under the circum- 
stances, as detailed above, the defendants filed their brief 
assailing the decree in due season. Hahn v. Bonacum, 76 
Neb. 837; Goos v. Goos, 57 Neb. 294; McDonald v. Buck- 
staff, 56 Neb. 88. The record discloses that the defend- 
ants’ brief was entitled “Appellees’ Brief on Cross-Ap- 
peal,” and from an examination of its contents it further 
appears that the decree was assailed, and affirmative 
relief was asked for thereby. That this amounted to the 
taking or prosecution of a cross-appeal seems clear under 
our system of appeals in equity cases in force before the 
statute of 1905, regulating appeals, went into effect. The 
plaintiffs, by filing the transcript and the whole record 
in this court, opened the decree, so that the whole case 
stood for trial de novo. Armstrong v. Mayer, 69 Neb. 187. 

Coming now to consider the merits of the controversy, 
we are satisfied with what was said in our former opinion 
as to the plaintiffs’ right to recover against Irwin and have 
a decree foreclosing the mechanic’s lien. We quote there- 


' from as follows: “The most that can be said of the evi- 


dence on this point is that Mrs. McGahey had the bare 
authority to collect the rents accruing from this property 
and pay them over to her daughter. It will not be 
claimed, we think, that such authority carried with it 
implied authority to bind the owner by contracts for im- 
provements. It is true, the improvements inure to the 
benefit of the owner of the fee, but the same may be said 
of improvements made by a tenant; but a tenant cannot 
subject the interest of his landlord in the premises to a 
mechanic’s lien. Waterman v. Stout, 38 Neb. 396.” It 
follows, then, that the judgment against Irwin should be 
reversed. 

This brings us to the consideration of the question of 
the costs. It appears that Mrs. McGahey, with whom the 
contract for the plumbing in question was made, offered 
to pay the plaintiffs $150 in satisfaction of their claim. 
This offer was refused. There is no competent evidence of 
a tender in the record, or that such tender was kept good. 
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It does appear, however, that she offered to pay the 
plaintiffs $125 after the action was commenced, and 
brought that sum into court, and tendered it by her 
answer. This was in effect an offer to confess judgment 
for that amount, and to authorize the court to render a 
judgment against her for that sum. The plaintiffs hay- 
ing failed to recover a greater amount were not entitled to 
recover costs after the filing of her answer, and it was 
error for the district court to render judgment against 
her for any part of the costs accruing after that time. It 
further appears that she has paid the amount of the judg- 
ment into court, and that the same has been accepted by 
the plaintiffs, 

For the foregoing reasons, our former judgment is 
vacated, the judgment of the district court is reversed 
and the cause remanded, with directions to that court 
to dismiss the action as to defendant Irwin, and render 
judgment against the plaintiffs for all the costs which 
accrued after the filing of the defendant McGahey’s 


answer. 
JUDGMENT ACCORDINGLY. 


E. L. HOLYOKE, EXECUTOR, APPELLANT, V. MARY IDA SIpP 
ET AL., APPELLEES. 
Fitep Octoser 18, 1906. No. 14,399. 


Wills:. Execution: Prosate. A presumption of the due execution of a 
will arises from the presence of an attestation clause which recites 
the facts necessary to the validity of the will, and, in the ab- 
sence of evidence discrediting the statements, the will should be 
admitted to probate. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JupGH. Reversed. 


Talbot & Allen, for appellant. 
‘A. 8. Tibbets and John 8. Bishop, contra. 
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DurFrrFin, C. 


E. L. Holyoke, the executor named in a paper purporting 
to be the last will and testament of William Robertson, 
has appealed from an order of the district court for Lan- 
caster county refusing to admit the will to probate. 
John Krummack and W. J. Adamson were the subscrib- 
ing witnesses. The testator and subscribing witnesses 
were employed in the freight house of the Burlington & 
Missouri River Railway Company at Lincoln. The wit- 
nesses testified that Robertson brought the paper to 
them there and requested their signatures. It does not 
appear that the witnesses were employed in the same room, 
and neither can testify that they subscribed their names 
in each other’s presence. This, under our statute, is im- 
material. Dewey v. Dewey, 1 Met. (Mass.) 349; 1 Jarman, 
Wills (5th ed.), p. 209. Their testimony is also lacking 
in certainty as to whether the testator declared that the 
paper on which he desired their signatures was his last 
will and testament, but we are satisfied that from pre- 
vious conversations with him both the witnesses under- 
stood that it was his last will and testament, and that 
they were requested to attest it as such. This we think 
not fatal in view of the attestation clause attached, and 
the same may be said of the failure of the witnesses to 
remember with certainty whether the will was signed by 
the testator when the same was signed and attested by 
them. The attestation clause attached to the will is in 
the following language: “Signed and acknowledged by 
the above testator in the presence of us present and in the 
presence of each other subscribe our names this 21st day 
of April, 1900, A. D. at Lincoln, Neb. U. S. A. John 
Krummack, Jr., William J. Adamson.” 

_ It clearly appears from the evidence that file testator 
wrote his own will, and this probably accounts for the 
fact that the attestation clause is not as full and formal — 
as in general use, but it states with certainty that the 
will was signed by the testator in the presence of the wit- 
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nesses, and acknowledged by him, and that their names 
were subscribed in his presence. These are the esscutial 
requirements under our statute to the making of a valid 
will. See Ann. St., sec. 4992. There being no satisfactory 
evidence discrediting the facts set out in the attestation 
clause of the will, the force and effect to be given its 
recitals are thus stated in 1 Underhill, Law of Wills, 
sec. 201: ‘Where one or more of the witnesses are abseut, 
the will may be admitted to probate upon the presumption 
of regularity arising from a perfect and formal attesta- 
tion clause which recites that all statutory requirements 
were complied with, suppleinented by proof of the hand- 
writing of the testator and of that of the absent witnesses. 
so, when the subscribing witnesses are prcsent at the 
probate and admit the genuincness of their siguatures, but 
deny or are unable to recollect some or all of the facts 
which were attendant upon the execution, so that one or 
both of them are unable or unwilling to testify with pos- 
itivencss and of their own knowledge that all the require- 
ments of the statute were complied with, a presumption of 
due and proper execution will arise from the recitals of 
a perfect attestation clause, which becomes conclusive in 
the absence of satisfactory proof to the contrary.” - 
Numerous cases are cited by the author supporting this 
rule. 

We recommend a reversal of the judgment of the dis- 
trict court and that the cause be remanded for further . 
proceedings. , 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 
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FRANK SHUTT ET AL., APPELLANTS, V. AUGUSTUS LOCKNER, 
APPELLEE. 


Friep Ocroser 18, 1906. No. 14,437. 


1. Landlord and Tenant: WITHHOLDING PossEssION: Damacrs. The 
measure of damages for the wrongful eviction of a tenant by his 
landlord, or for wrongfully withholding possession of the leased 
premises, is ordinarily the rental value of the property for the 
unexpired term, less the amount of rent reserved by the lease. 


2. 


. In a proper case special damages in addi- 
tion may be awarded, where such damages are certain and the 
natural result of the wrong complained of. 


APPEAL from the district court for Butler county: 
. BENJAMIN F. Goon, JupGE. Affirmed.. . 


Matt Miller, for appellants. 
L, 8. Hastings and A. M. Post, contra. 
DUFFIE, C. 


The single question presented in this case is the meas- 
ure of damages to which the plaintiffg are entitled for 
failure of the defendant to give them possession of 160 
acres of hay land under a lease for the year 1901. It is 
alleged in the petition that plaintiffs on March 27, 1901, 
leased the premises from the defendant for the term of 
one year for the sum of $480, one-half of this sum to be 
paid September 1, 1901, and the remainder November 1, 
1901; that on or about April 15, 1901, the defendant 
leased the premises to one Powell and refused to give the 
plaintiffs possession; that Powell cut and appropriated 
the hay on said premises, and that plaintiffs have been 
damaged to the amount of $2,870 by defendant’s breach 
of contract. After the plaintiffs had introduced their 
evidence and rested, the court directed a verdict in their 
favor for $1, and from a judgment entered on the verdict 
the plaintiffs have appealed to this court. 
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The plaintiffs’ evidence was amply sufficient to estab- 
lish the making of the lease and the refusal of the defend- 
ant to give them possession. On the question of damages, 
they offered to prove the amount of hay grown on the 
land and the value of the same on the ground. They also 
offered to show the expense of harvesting the hay and 
hauling the same to the railroad station, and the market 
value of the hay on the market, less the cost of transpor- 
tation. These offers were refused by the court. No evi- 
dence was offered that the rent reserved was less than 
the rental value of the land at the time of the alleged 
breach on the part of the defendant, and the rejected 
evidence was offered as a basis for the recovery of profits 
as such. It is urged by the plaintiffs that their measure 
of damages is the profit they were prevented from realiz- 
ing in not being allowed to cut and market the hay, and 
that the court erred in not allowing them to introduce 
evidence to show what that profit would have been. The 
defendant insists that their measure of damage is the 
difference, if any, between the rent reserved and the 
value of the lease at the date of the breach. 

In Cannon v. Wilbur, 30 Neb. 777, it was said: “Or- 
dinarily, where a tenant is wrongfully evicted by his land- 
loré, the measure of the tenant’s damages is the rental 
value of the property for the unexpired term, less the 
amount of rent reserved by his lease.” While apparently 
conceding that this is the general rule of damages appli- 
cable in this class of cases, it is earnestly insisted by the 
plaintiffs in this particular instance that the profits were 
definite and certain and recoverable as damages. When the 
case was tried, the hay on the leased premises had ma- 
tured, had been harvested, and its market value had been 
determined, and, in the sense of their knowing what profit 
or loss the plaintiffs would have made, the lapse of time 
had furnished them with evidence of the amount of hay 
which the land had produced and its market price. It is 
a universal rule that only such damages are recoverable for 
a breach of contract as naturally result from the breach. 
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Kingsley v. Butterfield, 35 Neb. 228. In this case the 
breach occurred in April, and before the hay had ma- 
tured. At that time the right of action for the breach 
accrued to the plaintiffs. //Had the action been com- 
menced and tried at that time, the amount of hay which 
the land would produce, the market value of the hay when 
harvested, and other elements -which would enter into 
the question of whether the plaintiffs would profit or lose 
from their venture were matters of conjecture and specu- 
lation. Clearly no rule of law administered by our courts 
would allow damayes to be predicated on opinions that 
wight be formed relating to these questions. The fact 
that these questions had been determined by lapse of 
time when the case was tried does not in the least change 
the rule of law as to the evidence admissible to establish 
the plaintiffs’ damage.’ “Kitchen Bros. Hotel Co. v. Phil- 
bin, 2 Neb. (Unof.) 340; Shaw v. Hoffman, 25 Mich. 162, 
and other similar cases are relied on by the plaintiffs in 
support of their claim that evidence of their profits, had 
they been allowed to cut and market the hay, should 
have been received by the court. In these cases the 
tenants were in possession of the leased premises, con- 
ducting an established business, when the breach and 
eviction occurred. By the breach and eviction they not 
.only lost the benefit of their lease, but their business was 
also broken up and injured or destroyed, and this destruc- 
tion of their business was allowed as an element of dam- 
age. That one may recover for an injury to a profitable 
business is not a question for debate, and, where a wrons- 
ful eviction by a landlord has this effect, damage may be 
recovered therefor. We do not wish to be understood 4s 
holding that evidence of the probable crop of hay the land 
would produce and the ordinary market value thereof 
_ might not be shown as facts to be considered by the jury 
in arriving at the value of the use of the land during the 
term, and if the rejected testimony had been offered for 
this purpose it would undoubtedly have been received. 
Snodgrass v. Reynolds, 79 Ala, 452, What we do hold is 
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that under the circumstances of this case prospective prof- 
its, which plaintiffs claim to have lost, was not a proper 
element of damage. Jones, Landlord and Tenant, secs. 
140-171. There being no evidence that the value of the 
lease was greater than the rent reserved, and no part of 
the rent having been paid, the plaintiffs were entitled to 
nominal damages only, and the court properly directed a 
verdict for $1. 
We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Marvin H. MEAD, APPELLEE, V. IDA M. BREWER ET AL., 
APPELLANTS. 


Fitep Octozer 18, 1906. No. 14,448. 


1. Tax Certificate: ForecLosure: Limitations. An action to foreclose 
a tax sale certificate may be commenced at any time within five 
years from the date when redemption from the sale may be made 
by the owner. 


PuRcHASE OF TITLE: Mercer. Where the holder of a tax 
sale certificate purchases and takes from the owner a conveyance 
of the patent title, his tax lien becomes merged in the legal title 
so conveyed to him, and he cannot assert it in hostility to the 
claim of a third party holding another tax lien against the 
premises. 


APPEAL from the district court for Sherman county: 
Bruno O. HosteTueR, JUDGE. Affirmed. 


T. 8. Nightingale, for appellants. 


R. J. Nightingale, contra. 
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DUFFIE, C. 


On February 23, 1905, Marvin H. Mead, the plaintiff 
and appellee, commenced an action in the district court 
for Sherman county to foreclose a tax sale certificate 
issued on the sale of certain lots in Loup City for the 
delinquent taxes of 1895-1897, both inclusive. The cev- 
tificate is dated March 6, 1899, and it is argued that our 
statute requires an action of this character to be com- 
menced within five years from the date of the certificate, 
and that the action is barred. It is true that the language 
of the statute implies that an action to foreclose a lien 
should be commenced within five years from the date of 
the tax certificate, but as early as 1889 this court held 
that the statute should be construed to mean that such an 
action may be brought at any time within five years after 
time for redemption from the sale has expired. D’Gette 
v. Sheldon, 27 Neb. 829. This holding has been followed 
in numerous cases to the present time. In one of the 
later cases, Darr v. Wisner, 63 Neb. 305, we were urged 
to reverse our former holding, and then said: “The terms 
of the statute appear to the mind of the writer to sup- 
port appellant’s contention, and were the question a new 
one, we would hold that the action should be brought 
within five years from the date of the certificate; but by 
repeated decisious of this court the rule is well estab- 
lished, and is so recognized by the profession, that an 
action to foreclose a tax lien is barred within five years 
after the time to redeem from the tax sale has expired.” 
The first holding has been so long and frequently fol- 
lowed that, regardless of our own opinion, we do not feel 
called on to reverse it. 

The record shows a second sale of the same premises 
to Frank E. Brewer made September 10, 1903, for the 
delinquent taxes of 1898 to 1901, both inclusive. Brewer 
filed his cross-petition asking that his tax sale certificate 
be foreclosed. At the time of this last sale one O. P. 
Mason was the owner of the fee title, and on November 
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20, 1903, Brewer purchased the premises from Mason 
and took a conveyance from him. The district court | 
held that his tax lien merged in the legal title thus 
acquired. It is a general rule that, where a person 
acquires a greater and lesser estate in the same property, 
this constitutes a merger of the two estates. Mathews v. 
Jones, 47 Neb. 616. It is true in this case that, after 
demand had been made upon Brewer for redemption from 
the plaintiff’s lien, and shortly prior to the commence- 
ment of this action, he conveyed this land to his sister 
subject to the taxes of the years named in his tax sale 
certificate, and he now insists that this, together with his 
failure to surrender his certificate for cancelation, was 
evidence of his intention not to merge’his tax lien in the 
fee estate. The merger, if it occurred, took place when he 
purchased from Mason, and the failure to file his cer- 
tificate with the treasurer for cancelation is not, we 
think, evidence sufficient to overcome the legal presump- 
tion of merger arising from his purchase of the legal 
estate, even if nonmerger could be allowed as against the 
claim of the plaintiff and in hostility to his claim. 

In Boucher v. Trembley, 140 Mich. 352, it was held 
that the purchase of the patent title by the holder of a tax 
deed merged the tax title in the legal or patent title, so 
that the purchaser took title subject to the equity of one 
in possession to claim for improvements made on the 
premises. This would not probably be held in those 
states where the making of a tax deed invests the holder 
with a new and independent title superior to all outstand- 
ing liens and equities held by others against the land; 
but in Michigan the owner of the legal title has a right of 
redemption for six months after the making of his tax 
deed, and because of this provision of the statute the 
Michigan court held that the tax deed, for six months 
after its date, operates only as a lien against the property 
which merges in the legal title when the same is bought 
in by the tax purchaser, and that it cannot be asserted 
in opposition to an equitable claim against the land held 
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by a third party. On the same principle, Brewer will not, 
after acquiring the legal estate in the land in question, 
be allowed to hold his tax lien independently of his legal 
title for the purpose of defeating the prior lien held by 
the plaintiff and appellee under his tax certificate. 

We think the decree of the district court was, under 
our former decisions, the only one which could be entered 
in the cause, and therefore recommend its affirmance. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


Isaac G. TRAUERMAN ET AL., APPELLANTS, V. NEBRASKA 
LanpD & FEEDING COMPANY, APPELLEE. 


Frrep OcToper 18, 1906. _ No. 14,449. 


Sales: Recovery oF Money Pam. It is a rule generally enforced that 
a@ purchaser who has advanced money in part performance of a 
contract, and who refuses to proceed, the seller being ready and 
willing to perform on his part, cannot recover back money go 
advanced; but to subject the purchaser to this penalty or for- 
feiture it should clearly appear that he has wholly abandoned the 
contract and wilfully refused to proceed thereunder. 


APPEAL from the district court for Cherry county: 
JAMES J. HARRINGTON, JUDGE. Reversed. 


Allen @. Fisher, for appellants. 
Albert W. Crites, contra. 


DUFFIE, C. 


This is the second appeal in this case. The first trial 
resulted in a judgment for the plaintiffs, and upon appeal 
to this court the judgment was reversed and the case 
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remanded. A full and clear statement of the facts in the 
case by Mr. Justice BarNes may be found in 70 Neb. 795. 
Upon the second trial judgment went in favor of the 
defendant, and the case is now here on appeal taken by 
the plaintiffs below. 

As will be seen by the statement of facts given in the 
first opinion, the suit is to recover $1,000 advanced by 
the plaintiffs as earnest money or part payment made by 
them upon a purchase of 500 calves to be delivered to 
them by the defendant at Irwin -n October 22, 1900. On 
the trial the plaintiffs attempted to show that at the time 
of entering into the written contract, and for the same 
consideration, there was a further oral agreement that the 
delivery might, at their request, be delayed for a week 
or ten days. We held on the former appeal that this 
evidence was incompetent as varying the terms of the 
written contract. No material additional evidence was 
_ introduced in support of the plaintiff’s claim on the © 
second trial, and at the conclusion of the evidence the 
court directed a verdict for the defendant. The evidence 
is clear -that sometime prior to the 22d day of October, 
when delivery of the calves was to be made, defendant 
wrote to the plaintiffs that it had secured the calves and 
would be at Irwin to make delivery at the time specified. 
At the time called for by the written agreement defendant 
had the calves at Irwin ready to deliver, but the plaintiffs 
were not there to receive them or to make payment for the 
remainder due. Thereafter, not being able to arrive at a 
settlement of their dealings, this action was commenced 
by the plaintiffs to recover the money adyanced. The 
only question, therefore, presented by this appeal is 
whether a party who has made part payment upon a pur- 
chase of property, and who fails to perform on his part, 
can recover the money so advanced. On this question the 
authorities, while not numerous, are generally to the 
effect that he cannot. 

In Hansbrough v. Peck,-5 Wall. (U. 8.) 497, it is said: 
“The party who has advanced money, or done an act in 
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part performance of the agreement, and then stops short 
and refuses to proceed to its ultimate conclusion, the 
other party being ready and willing to proceed and ful- 
fill all his stipulations according to the contract, will not 
be permitted to recover buck what has thus been advanced 
or done.” 

In Haynes v. Hart, 42 Barb. (N. Y.) 58, the plaintiff 
attempted to recover money advanced as part of the pur- 
chase price of a canal boat. A demurrer to his petition 
was sustained upon the ground that it showed a breach 
of the contract on his part. On appeal, the court said: 
“The plaintiff cannot recover on the ground of his own 
breach of the agreement; and the contract does not pro- 
vide for a repayment of the meney paid in part perform- 
ance, in case of a rescission according to the stipulations 
of the contract. Nor will the law imply a promise in such 
a case. To allow the plaintiff to recover back the 
purchase money paid, in a case like this, would be to offer 
an inducement to a purchaser to violate his agreement. 
It would give him the use of the canal boat for a year 
without compensation, and put it wholly in his power to 
perform or not at his pleasure. I think no case can be 
found where a purchaser has been allowed to recover 
back partial payments after a default in. making further 
payments, when the vendor has merely kept the property 
agreed to be sold, or sold it to another, in consequence 
of such default. In order to entitle a purchaser to re- 
cover under such circumstances he must show that the 
other party has been guilty of some breach on his part, 
or of some act in hostility to the contract.” 

In Walter Bros. v. Reed & Gerard, 34 Neb. 544, it is 
said: “If a purchaser has advanced money in part per- 
formance of a contract, and without fault on the part of 
the seller refuses to proceed, the seller being ready and 
willing to perform on his part all the stipulations of the 
agreement, the purchaser cannot recover back what he 
has paid.” 

In Lexington Mill & Elevator Co. v. Neuens, 42 Neb. 
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649, this court, after referring to the case of Walter Bros. 
v. Reed & Gerard, supra, said: “In view of the frequency 
with which it might be supposed this question would 
arise, the authorities elsewhere are remarkably few and 
the cases wherein the principle has been involved are not 
harmonious. Had the case rested upon the defendant’s 
counter-claim, in ascertaining his damages, the fact that 
he had already received the $100 might be one for con- 
sideration; but this instruction related to the plaintiff’s 
cause of action and not to the counter-claim, and if, instead 
of alleging performance on its part, the plaintiff had 
alleged in the petition that it paid the $100 and then 
refused to receive the grain, such a petition would have 
been demurrable. It would trace the right .to recover 
through the plaintiff’s own breach of contract. We are 
satisfied with the rule announced in Walter Bros. v. Reed 
é Gerard, and the instruction given was correct, in view 
of that rule.” 

In the cases above cited the purchaser had absolutely 
refused to proceed further in performance of his contract. | 
In the case we are now considering, a few days prior to 
the time fixed for delivery the plaintiffs wrote defendant 
requesting that the delivery be delayed for a few days as 
their business was such that they could not be present to 
receive the calves. Defendant made no response to this 
request, but proceeded to tender delivery at the time and 
place named in the contract. Plaintiffs not being there to 
receive the calves and make final payment, defendant 
drove them away, and now has possession of the same 
and of the $1,000 paid thereon. While it is clear from the 
record that plaintiffs failed to observe the strict terms of 
their contract, it is not at all clear that they absolutely re- 
pudiated it. There is evidence from which it might be 
inferred that at a later date they were ready and willing 
to receive and pay for the calves, and if this state of facts 
can be established to the satisfaction of a court and jury 
we hardly think the case one in which the rule demanding 
forfeiture of the advanced payment would apply. What- 
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ever damages the defendant may have sustained in conse- 
quence of the failure of the plaintiffs to promptly receive 
and pay for the calves according to the strict terms of the 
contract should, of course, be allowed it; but to say that 
a forfeiture of the entire advance payment should be im- 
posed upon the plaintiffs, without clear proof that they 
had repudiated the contract and refused to proceed there- 
under, is going further than we think the rule requires 
or we are disposed to go. 

We recommend a reversal of the judgment and ecnianial 
ing the cause fora second trial. ~ 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the cause remanded 
for a second trial. 

REVERSED. 


FREDERICK H. WEEKE ET AL., APPELLANTS, V. HENRY W. 
WorTMANN, ADMINISTRATOR, ET AL., APPELLEES. 


Fitep Ocroser 18, 1906. No. 14,410. - 


1. Probate Court: AppraL. An appeal lies from a final order or judg- 
ment of a county court in probate matters to the district court, 
whether such order or Judgment be upon the merits or otherwise. 


2. Petition examined, and held to state a cause of action for relief 
against an order of the probate court alleged to have been pro- 
cured by fraud and imposition. 


APPEAL from the district court for Thayer county : 
LesLige G. Hurp, Jupce. Reversed. 


Baldwin & Torgerson, Charles H. Sloan and T. C. 
Marshall, for appellants. 


R. D. Sutherland and J. T. McCuistion, contra. 


408 NEBRASKA REPORTS. [Vou. 77 


Weeke v. Wortmann. 


ALBERT, C. 


On the 6th day of January, 1902, Henry William Weeke 
died intestate in Thayer county. He left a widow and 
one child, a son, plaintiffs in this case. On the 11th 
day of January of the same year the plaintiffs and -four 
of the defendants entered into an agreement in writ- 
ing for the distribution of the estate, which is as follows: 
“This agreement entered into this 11th day of January, 
1902, between the heirs of Henry William Weeke, de- 
ceased: Witnesseth, that the undersigned have agreed, 
and do hereby covenant and agree, with each other, to 
settle the estate of Henry W. Weeke, as follows: (1) 
All debts shall be paid. (2) The widow, Kathrina E. 
Weeke, shall receive all the household goods, $200 in 
cash, and one-third of the remainder of the estate. (3) 
Out of the remainder of the estate, Lottie Knoerenschild 
shall receive $200, and Frederick H. Weeke shall receive 
$500. (4) The state remaining after the widow shall 
have her portion, and the said sums have been paid Lottie 
Knoerenschild and Frederick H. Weeke, shall be divided 
into five equal parts. Mrs. Minnie Wortmann shall re 
ceive one-fifth, Herman H. Burstadt shall receive one 
fifth, Lottie Knoerenschild shall receive one-fifth, Henry 
H. Stockham shall receive one-fifth, and Frederick H. 
Weeke shall receive one-fifth. In witness whereof, we 
have hereunto set our hands, at Deshler, Nebraska, the 
day and year first above written.” Afterwards the other 
defendant was duly appointed administrator of the estate 
by the county court of Thayer county. On the 24th day 
of October, 1902, the administrator rendered a final ac- 
count, which was approved and allowed on the 18th day 
of November, 1902, and an order of distribution was 
entered in accordance with the written agreement herein- 
before set out. He made distribution in accordance with 
such order, each distributee receipting for his share, and 
on the 10th day of January, 1903, was discharged from 
his trust. On the 9th day of February, 1905, the plain- 
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tiffs filed their petition in the county court, praying that 
the order allowing the administrator’s final account, the 
order of distribution, and that discharging the adminis- 
trator, be vacated and set aside. A demurrer was inter- 
posed and sustained, and the cause disinissed. 

The plaintiffs appealed to the district court. Their peti- 
tion filed in the district court alleges the death and in- 
testacy of the decedent, plaimiiu’s relationship to bin, 
aod that thev are his sole and only heirs at law. It also 
alleges the making of said agreement for distribution, 
the appointment of the administrator, the proceedings in 
the matter of said estate liad in the county court and 
hereinbefore mentioned, and the distribution of the estate 
in accordance with the order of the county court. The 
petition also contains the following allegations: 

“(10) That the plaintiff, Fvederick H. Weeke, is men- 

tally weak, easily influenced, deceived and defrauded, 
‘and is of weak mind and memory, and on or about the 
11th day of January, 1902, the defendant Henry W. - 
Wortmann, with intent to cheat and defraud this plaintiff, 
presented to him an agreement, marked ‘Exhibit G’ and 
made a part hereof, and falsely and fraudulently, and 
with the intent to cheat and defraud this plaintiff, repre- 
sented to him that Minnie Wortmann, who is the wife of 
the defendant I[enry W. Wortmann, and Herman H. 
Burstadt and Henry H. Stockham, who are brothers-in- 
law of the defendant Henry W. Wortmann, and Lottie 
Knoerenschild, his sister-in-law, were heirs of said estate 
of Henry William Weeke, deceased, and entitled to share 
therein, and that unless the plaintiff would sign said 
agreement the whole estate would be squandered and 
wasted in litigation, and that if plaintiff would sign said 
agreement, and also have said defendant Henry W. Wort- 
mann appointed administrator of said estate, he, the 
plaintiff, would be greatly benefited thereby and receive 
$500 more than he was legally entitled to; that plaintiff, 
Frederick H. Weeke, believing and relying on said :false 
and fraudulent representations, as aforesaid, was de- 
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ceived thereby and was fraudulently induced to sign said 
void agreement, without any consideration therefor, the 
inducements for signing said void agreement being only 
the aforesaid false and fraudulent representations, and 
that said void agreement was thereafter used by the de- 
fendant, Henry W. Wortmann, fraudulently, to induce, 
by fraud and deceit, the said county court to approve his 
final report as administrator, and said court was by said 
fraud and deception thereby induced on the 18th day of 
November, 1902, to make the order of distribution. 
* * * Said plaintiff was thereby defrauded of the 
sum of $9,000 by the said defendants, all of whom shared _ 
in the proceeds, as shown by the various receipts of the 
defendants, copies of which are hereto attached, marked 
‘Exhibit H’ and made a part hereof, and that said defend- 
ants were not in fact heirs of said estate, and were not 
entitled to share in the proceeds of said estate, and said 
money was procured by fraud and deceit, and said plain- 
tiff, Frederick H. Weeke, was wronged and defrauded 
thereof and thereby. 

“(11) That the defendant Henry W. Wortmann, well 
knowing the mental weakness of this plaintiff, Frederick 
H. Weeke, and with intent to cheat, wrong, and defraud 
said plaintiff, employed one Henry Bredenbeck, who, act- 
ing under the advice and direction and on behalf of said 
defendant, went to the home of the plaintiff about the 
24th day of November, 1902, and represented to said 
plaintiff that the law required him, said plaintiff, to sign 
a certain receipt, a copy of which is hereto attached, 
marked ‘Exhibit and made a part hereof, and that he 
had to sign the same to get any money from said estate, 
and that by signing the same he would receive $500 more 
than he was entitled to under the laws of the state of 
Nebraska, all of which was false and untrue and made 
for the purpose of cheating and defrauding said plaintiff, 
and was made at the instigation and under the direction 
of said defendant, and for the purpose of deceiving the 
county judge, and to thereby obtain the approval of the 


VoL. 77] SEPTEMBER TERM, 1906. 411 


Weeke v. Wortmann. 


aforesaid false and fraudulent final report of Henry W. 
Wortmann, as administrator. In fact and in truth said 
plaintiff signed said receipt without any consideration, 
and relying upon the false and fraudulent representa- 
tions aforesaid, and said receipt was used by said defend- 
ant before the county court in procuring the final order 
of discharge set out in ‘Exhibit F,’ and said order was 
thereby obtained from said court by fraud and deceit. 

“(12) That the defendant, Henry W. Wortmann, dur- 
ing all the time that he was acting as administrator of 
said estate, and for a long time theretofore, knew that 
said plaintiff was mentally weak, and easily deceived, 
influenced and imposed upon, and the same was also 
known by all of the defendants, and that all of the defend- 
ants well knew that said plaintiff was the sole heir-at-law 
of the said Henry William Weeke, deceased, and that the 
defendants were none of them heirs to the said estate, or 
any part thereof, and that said defendants with intent to 
cheat and defraud this plaintiff, in the manner aforesaid, 
conspired together, and weré each and all of them instru- 
mental in perpetrating said fraud and in sharing in the 
proceeds thereof. 

“(13) That the plaintiff Frederick H. Weeke had no 
knowledge of said fraud until within the last six months © 
prior to the commencement of this suit in the county 
court.” 

They also tendered an answer to the defendant admin- 
istrator’s petition for discharge, setting forth substantially 
the same matters as those alleged in their petition for the 
vacation of the orders of the county court. The defend- 
ants demurred on three grounds: (1) That the facts 
stated are insufficient to constitute a cause of action; 
(2) that the court had no jurisdiction of the subject 
matter; and (3) that it had no jurisdiction over the per- 
son of the defendants. The demurrer was sustained, and 
the plaintiffs electing to stand on their petition, judg- 
ment was given for the defendants. The plaintiffs appeal. 

Neither the petition nor any other part of the record 
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shows upon what grounds the defendants, who entered 
into the agreement with the plaintiffs for a distribution 
of the estate, claimed any portion thereof. But some 
light is thrown on this question by the brief filed in their 
behalf, from which it appears that the wife of the de- 
ceased, who is one of the plaintiffs in the case, had mar- 
ried twice before she married the deceased, and had chil- 
dren by both former husbands; that upon her marriage to 
the deceased her children by her former husbands were 
taken into his home and brought up as members of his 
family, and they and the plaintiff, Frederick H. Weeke, 
the one child of the deceased, were raised together as 
brothers and sisters, It is also stated in the brief referred 
to that upon the marriage of the deceased he appropriated 
all the property left by the former husbands of his wife, 
and that the estate left by him includes the estates of the 
former husbands. But, as before stated, these things are 
not matters of record, and we refer to them merely as 
offering an explanation of the somewhat extraordinary 
state of facts set forth in the petition. 

We think the petition states a cause of action in favor 
of the plaintiff, Frederick H. Weeke. It shows that the 
plaintiffs are the sole and only heirs at law of the de- 
ceased; that the order of distribution made by the county 
court was based on the written agreement entered into 
between the plaintiffs and four of the defendants, where- 
by the latter were allowed to share as heirs in the distri- 
bution of the estate; that the defendant administrator, in 
pursuance of a conspiracy to which all the defendants 
were parties, and for the purpose of inducing the plain- 
tiff, Frederick H. Weeke, to enter into said agreement, 
falsely and fraudulently represented to him that the 
other defendants were joint heirs with said plaintiff and 
entitled to share with him in the distribution of the 
‘ estate; that said plaintiff was weak minded and, in conse- 
quence, easily influenced; that relying on the said false 
and fraudulent representations, and believing them to 
be true, said plaintiff was thereby induced to enter into 
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the agreement in question; that he did not discover that 
said representations were false until about six months 
before the commencement of this suit. The foregoing 
facts stand admitted by the demurrer and in view of the 
defendants’ claim that those of them who had joined in 
the agreement had been brought up under the same roof 
with the plaintiff, Frederick TH. Weeke, his charge that 
he relied upon the representations and believed them to 
be true is not inherently improbable. Those facts stand- 
ing admitted, it is clear that the orders of the county 
court, based upon the agreement and obtained in the man- 
ner charged, were procured by fraud practiced by the 
defendants, and entitle Frederick H. Weeke to relief. 

It is contended that the district court acquired no 
jurisdiction of the subject matter on appeal from the 
judgment of the county court. If we understand the 
argument on this point, it involves the proposition that 
an appeal will not lie from the judgment of a county 
court rendered in a matter within its exclusive original 
jurisdiction unless there has been a hearing upon the 
merits, and that error is the exclusive remedy in such 
case. We do not think there is anv authority for that 
proposition. While the constitution gives county court: 
exclusive original jurisdiction in probate matters, sec- 
tion 17, art. VI, provides: “Appeals to the district courts 
from the judgments of county courts shall be allowed 
in all criminal cases on application of the defendant; and 
in all civil cases, on application of either party, and in 
such other cases as may be provided by law.” Section 
42, ch. 20, Comp. St., provides: “In all matters of probate 
jurisdiction, appeals shall be allowed from any final 
order, judgment, or decree of the county court to the dis- 
trict court by any person against whom any such order, 
judgment, or decree may be made, or who may be affected 
thereby.” The constitution certainly authorizes the fore- 
going section, and the only condition precedent to an 
appeal, according to this section, is a final order, judg- 
ment, or decree, without regard to whether the hearing 
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was upon the merits or otherwise. As to the jurisdiction 
of the district court over the person of the defendants, 
as we have scen, it had jurisdiction of the subject matter. 
The defendants entered a general appearance. Our at- 
tention has not been called to anything that was lacking 
to give the court complete jurisdiction over the person of 
defendants. A considerable portion of the argument in 
this case is based on matters entirely outside the record. 
We cannot go into such matters. The point we decide is 
that the petition states a cause of action in favor of the 
plaintiff, Frederick H. Wceeke, and against the defend- 
ants, and that the demurrer thereto was erroneously sus- 
tained. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further | 
proceedings according to law. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further procecdings according to 


law. 
REVERSED. 


SARAH STRAWN, ISXECUTRIX, ET AL., APPELLANTS, V. FIRST 
NATIONAL BANK OF HUMBOLDT, APPELLER. 


FILED OcToBER 18, 1906. No. 14,431. 


Action: Missornver. In an action by several plaintiffs against a bank 
for an accounting on certificates of deposit, where it is evident 
from the petition that assignments of fractional parts of the 
separate demands have been made by each plaintiff to his co- 
plaintiffs, and that the interest of each in the total sum is equal 
to the amount of the certificate originally held by him, and that 
the purpose of such assignments was to enable them to join in a 
single action, held that a demurrer for misjoinder of causes of 
action was properly sustained, 
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APPEAL from the district court for Richardson county: 
WILLIAM H, KELLIGAR, JUDGE. Affirmed. 


R. 8. Maloney and Reavis & Reavis, for appellants. 


Francis Martin and Edwin Falloon, contra. 


JACKSON, C. 


It appears from the petition that each plaintiff had 
a time check drawn on the defendant bank by one Sam- 
uelson, and that each check represented an independent 
and distinct transaction in nowise connected with the 
issuing of the other checks. It is alleged that the checks 
are in fact certificates of deposit upon which the bank is 
liable. Each of the plaintiffs assigned a fractional part 
of his claim to his coplaintiffs, but it is conceded that the 
interest now claimed by each in the sum of the checks 
equals the amount of the check held by him in the first 
instance. They joined as plaintiffs in an action against 
the bank to recover on these checks. The defendant inter- 
posed a demurrer to the petition on two grounds: First, 
that the pctition does not state facts sufficient to consti- 
tute a cause of action; and second, that several causes of 
action are improperly joined. The demurrer was sus- 
tained in the district court and the action dismissed. The 
plaintiffs appeal. 

Each plaintiff claims an interest in all of the checks 
or certificates of deposit, whatever they may be termed, 
and it is urged that, while their rights arising under the 
partial assignments would not be enforced in an action 
at law without the consent of the bank, a court of equity 
will take cognizance of these assignments and compel an 
accounting. In the absence of the assignments set out in 
the petition the plaintiffs could not have joined either at 
law or in equity in a single action against the bank, and it 
is evident from the face of the petition that the partial 
assignments were made for the express purpose of enabling 
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them to join in a single action, each for his own benefit 
and on behalf of the others, but equity will not sustain 
assignments for that purpose. Hoagland v. Van Ktten, 
22 Neb. 681. We are convinced from a reading of the 
petition that the assignment of fractional parts of the 
claims of the plaintiffs against the bank has not changed 
the relation of the parties and has resulted in a misjoin- 
der of causes of action. 

The judgment of the district court dismissing the bill 
was right, and we recommend that it be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


FRED CORDSON V. STATE OF NEBRASKA. 
FiLep NovEMBER 10, 1906. No. 14,678. 


1. Information. Where a statute states the elements of a crime, it is 
generally sufficient, in ap information or indictment, to describe 
such crime in the language of the statute. 


2. Incest. Section 204 of the criminal code, which declares that a 
father who shall rudely and licentiously cohabit with his own 
daughter, shall be guilty of incest, and which provides a pun- 
ishment therefor, is valid and is sufficient in form and substance 
to create the offense therein described. State v. Lawrence, 19 
Neb. 307, followed. 


Error to the district court for Thurston county: Guy 
T. GRAVES, JUDGE. Affirmed. 


Hiram Chase, for plaintiff in error. 


Norris Brown, Attorney General,.W. T. Thompson and 
W. E. Whitcomb, contra, 
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BaRnes, J. 


Fred Cordson, hereafter called the defendant, was tried 
by the district court for Thurston county, and found 
guilty of the crime of incest, as defined by section 204 
of the criminal code. He was thereupon sentenced to the 
state penitentiary for a term of seven years. To reverse 
that judgment he has brought the case here by petition 
in error. The record contains no bill of exceptions, and 
defendant’s petition contains but one assignment, to wit, 
“That the court erred in overruling defendant’s motion 
in arrest of judgment.” 

His first contention is that the information on which 
he was tried does not state facts sufficient to charge him 
with the commission of any crime. To this it is sufficient 
answer to say that the information charges him with the 
commission of the offense in the language of the statute 
creating it. It is a well-established rule that to charge 
a Statutory offense it is sufficient if it be charged in the 
language of the statute. In Bolen v. People, 184 Tll. 338, 
it was said: “An indictment charging the accused with 
the crime of incest in the language of the statute is 
sufficient, though it fails to allege the act was feloni- 
ously or knowingly committed, since the crime of incest 
was not a felony at common law and is indictable only by 
virtue of the statute.” It will be observed in passing 
that section 204 of our criminal code is a literal copy of 
the statute of Illinois. In Leisenberg v. State, 60 Neb. 
628, it was said: “Where a statute states the elements of 
a crime, it is generally sufficient, in an information or 
indictment, to describe such crime in the language of the 
statute.” To the same effect are State v. Lauver, 26 Neb. 
757; Wagner v. State, 48 Neb. 1; Chapman v. State, 61 
Neb. 888, and State v. Davis, 70 Mo. 467. So the defend- 
ant’s first contention must fail. 

The defendant’s second contention is that the section 
of the criminal code on which this prosecution is based is 


void, and, to use his own words, “is but a futile attempt 
30 
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on behalf of the legislature to provide punishment for a 
father’s incestuous relations with his daughter, and the 
words used by the legislature come short of the pur- 
pose.” This contention cannot be sustained, for the whole 
matter was put at rest by the decision in State v. Law- 
rencé, 19 Neb. 307, where the validity of that section was 
upheld. As above stated, section 204 is ‘a literal copy of 
the Illinois statute, and we find that for more than half 
a century its validity has been upheld by the courts of 
that state. We are satisfied with the rule in State v. 
Laurence, supra, and the reasons there given to support 
it, and therefore decline to overrule that decision. 

It is also claimed in the defendant’s brief that the court 
did not accord him the constitutional right of being con- 
fronted by the witnesses against him. As before stated, 
the record contains no bill of exceptions, and the tran- 
script is silent upon that question. So there is nothing 
before us to overcome the presumption of the regularity 
of the proceedings of a court of gencral jurisdiction, 
and we therefore cannot consider that matter. In fact, 
so much of the record as we have before us contains no 
reversible error, and the judgment of the district court is 
therefore 

AFFIRMED. 


PaILip McIntyre v. L. K. Mors, SHERIFF, 
Firep NoveMBER 10, 1906. No. 14,797. 


Appeal: Practice. Under the practice of this court, where the record 
contains no bill of exceptions and the pleadings are sufficient to 
support the judgment of the trial court, it will be affirmed. 


Error to the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Philip McIntyre, pro se. 


Norris Brown, Attorney General, W. T. Thompson and 
J. B. Strode, contra. 
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LETTON, J. 


This is a proceeding in error to review a judgment of 
the district court for Dawes county refusing to discharge 
the petitioner, Philip McIntyre, upon a writ of habeas 
corpus. The petitioner alleges that he was not convicted 
of any crime or offense and that he is illegally deprived 
of his liberty, having been brought from the state of Vir- 
ginia into this state without any demanding writ from 
the governor of Nebraska or rendition writ of the gover- 
nor of Virginia, contrary to the laws and constitution 
of the United States and of the state of Nebraska. He 
prays that he may be discharged from such illegal cus- 
tody, and not molested until he has had time to return to 
the state of Virginia. At the hearing, the district court 
found in favor of the regularity and sufficiency of the 
proceedings and writ whereunder the petitioner was held, 
denied his petition and remanded him to the custody of 
the jailer to await trial upon the information pending 
against him. No bill of exceptions was preserved, and 
no motion for a new trial filed. Under the practice of 
this court, where the record contains no bill of exceptions 
and the pleadings are sufficient to support the judgment 
of the trial court, it will be affirmed. 

The petition in error and the brief of the petitioner are 
couched in somewhat rambling and confused language, 
and it is difficult to see what particular point the peti- 
tioner seeks to raise thereby. Nevertheless, and though 
not required to do so, we have examined the return of .. 
the sheriff to the writ, which sets forth the proceedings 
under which the petitioner was arrested and is detained. 
It appears that on April 26, 1905, Allen G. Fisher filed 
his complaint against the petitioner in the district court 
for Dawes county, in substance charging the petitioner 
with forging a bill of exchange for $250, and uttering 
and publishing the same as true and genuine, with the 
unlawful intent to defraud. Afterwards there was filed 
by leave of court an information by the county attorney 
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of Dawes county, under section 585 of the criminal code, 
charging Philip McIntyre as a fugitive from justice with 
the same crime as in the complaint, and the clerk was 
directed to issue a bench warrant for the apprehension of 
the said McIntyre upon the charges in the information 
as a fugitive from justice of the state of Nebraska. This 
warrant was issued May 1, 1905. On the 20th of Decem- 
ber, 1905, the governor of Virginia issued his warrant of 
rendition, reciting the proceedings in the district court 
for Dawes county, Nebraska, a request upon him by the 
governor of this state for the rendition of the accused, 
and directing the officers of the state of Virginia to arrest 
McIntyre, to afford him an opportunity to sue out a writ 
of habeas corpus, and afterwards to deliver him into the 
custody of L. K. Mote, the sheriff of Dawes county. The re- 
turn of the sheriff further shows that in pursuance thereof 
he presented the warrant of rendition to one Tomlinson, 
an Officer of the city of Richmond, Virginia, who there- 
upon arrested McIntyre, gave him an opportunity to sue 
out a writ of habeas corpus, and afterwards delivered 
McIntyre to him, and that by virtue of the warrant of 
rendition and the bench warrant he brought the petitioner 
to this state and now holds his body in the county jail. 
The proceedings set forth in the return seem in all re- 
spects to be regular and in accordance with law. Under 
the provisions of section 373 of the criminal code the 
return of the officer must be considered as prima facie 
evidence of the facts therein cited. No facts inconsistent 
therewith or contradictory thereof have been shown to 
exist. The petitioner therefore does not seem to be un- 
lawfully restrained, but, on the contrary, appears to be 
’ legally confined by virtue of the complaint, the informa- 
tion and the warrant based thereupon. 
The judgment of the district court is 
AFFIRMED. 


Vou. 


“At 
bet 
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FREEMAN P. KIRKENDALL ET AL., APPELLEES, V. ERNEST S. 
WEATHERLEY ET AL., APPELLANTS. 


Fitep NoveEMBER 10, 1906. No. 14,341. 


1. Assignment: Execution: Vatiprry. A voluntary assignment for the 
benefit of creditors, executed in a sister state according to the 
laws thereof, is ineffectual to convey real property situated in this 
state, unless it is executed and recorded in such manner as would 
render it so effectual if made in this state, 


2. Election of Remedies: Estorrpen. A creditor, by participating in an 
insolvency proceeding begun in a sister state by a voluntary deed 
of assignment insufficient in form to be effectual to convey real 
property situated in this state, may become estopped to impeach 
a purported title of a purchaser of such property acquired in good 
faith in the progress of such proceedings. 


3. Mortgages: Equiry or REDEMPTION: Forectosurn, Although by ex- 
press stipulations in a trust deed or mortgage of land situated in 
this state the legal title and right of possession of such land may 
be conveyed to the trustee or mortgagee, yet the equity of re- 
demption of the mortgagor cannot be extinguished by adversary 
proceedings other than judicial foreclosure. 


: DEED TO Morteacer. When by express stipulations 
the legal title and right of possession of land situated in this 
state are conveyed to a trustee in a trust mortgage, the trustee 
may, with the knowledge and acquiescence of the mortgagor, with- 
out fraud or collusion, or the intent or effect to injure or defraud 
third persons, convey such legal title and right of possession to 
the mortgagee in consideration of a release and discharge of the 
mortgage debi, and in such a case a conveyance of the premises by ~ 
the mortgagor, either directly or through a third person, to the 
mortgagee with the intent and purpose to extinguish the equity 
of redemption will have that effect. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TRouP, JupGE. Affirmed. 


Joel W. West, Guy R. C. Read and Jacob Fawcett, for 
appellants. 


‘ 


. William Baird & Sons and Baldrige & De Bord, contra. 
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AMES, C. 


The Lewis Investment Company is, or was, an Iowa 
corporation having its principal place of business at the 
city of Des Moines, in that state. It became insolvent, 
and on the 24th day of December, 1895, executed to one 
Nelson Royal, for an express nominal consideration 
of one dollar, a general assignment of all its property 
wherever situated, for the benefit of creditors, and recit- 
ing the trusts and powers usual in such instruments. 
Royal was a private citizen and a resident of the city 
named. At the time of the execution and delivery of said 
instrument the corporation was the owner of a city lot 
in the city of Omaha, in this state, but the assignment 
was filed for record in Douglas county on the same day as 
1896, some ten months after its execution, but it was 
as to form and substance in conformity with the statute 
of the state of Iowa relative to the subject of volun- 
tary assignments for the benefit of creditors. On the 
26th day of August, 1896, Royal, pursuant to a judicial 
order rendered by one of the Iowa courts, conveyed the 
lot, or attempted so to do, to one Sage, and Sage after- 
wards deeded it to one Smith. The former of these deeds 
was filed for record in Douglas county on thé same day as 
the assignment, but the latter not until September, 1902. 
Smith executed a lease of the premises to Kirkendall, 
one of the plaintiffs below and appellee, who went into 
and is now in possession of the same. The other plaintiff 
below and appellee is the executor of the will of Smith, 
now deceased. At the time of the execution of the assign- 
ment the Lewis Investment Company was indebted to 
the Des Moines National Bank upon certain promissory 
notes which the latter afterwards sold and assigned to 
defendant and appellant, Weatherley, who in 1904, begun 
in the district court for Douglas county a suit in foreign 
attachment thereon against the investment company, and 
caused a levy to be made upon the Omaha lot. The action 
proceeded regularly to judgment, sale and confirmation, 
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and the issuance of a writ of assistance to put the pur- 
chaser, who is the plaintiff in attachment, into possession, 
when this suit was begun by the tenant and the executor of 
the lessor to perpetually restrain the process and obtain a 
decree quieting their title and possession. The defendant 
filed a cross-bill, praying similar relief in his own behalf, 
and upon the issues thus joined there was a trial, re- 

. sulting in a judgment for the plaintiffs, from which this 
appeal is prosecuted. 

The statute of this state relative to voluntary assign- 
ments enacts that “no voluntary assignment for the bene- 
fit of creditors hereafter made shall be valid unless the 
same shall be made in conformity to the terms of this 
act.” Comp. St., ch. 6, sec. 1. It further provides that 
every such assignment shall name as assignee the sheriff 
of the county in which the assignor or one of several 
assignors resides, “and within 24 hours after its execu- 
tion it shall be filed for record in the clerk’s office of 
the county in which the assignee resides” (sec. 6), and 
within 30 days thereafter in the clerk’s office of every 
county in which there shall be real estate of the debtor, 
and that a failure of such record within the time afore- 
said shall avoid the instrument as to the property situ- 
ated in any such county. It is likewise enacted that 
“real estate so assigned shall be described in the deed of 
assignment in such manner as would be requisite in an 
ordinary deed of conveyance thereof” (sec. 3). None of 
these requirements was complied with in the instrument 
under discussion, so that it is quite evident that if it had 
been executed in this state it would have been wholly 
ineffectual for any purpose. Sager v. Summers, 49 Neb. 
549. And if in such a case it had complied with all of 
them except that with respect to description, it would 
without doubt have been insufficient to convey the lot in 
suit. Saying nothing about the other requirements, can 
omission to comply with those relative to description and 
recording be excused and the instrument upheld for 
the reason that the assignor was a nonresident of the 
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state or a foreign corporation? The evident policy of 
the law is to compel the immediate identification of the 
real property sought to be conveyed, and facilitate, not 
only the record of the instrument, but also the ascertain- 
ment by mere inspection whether such record has been 
duly made. One obvious object of this regulation is that 
creditors may be speedily advised whether lands of the 
debtor situate in any particular county are or will be 
claimed by the assignee. The statute makes no exception. 
Can the court make one? We think not. An elementary 
and nearly, if not quite, universal rule of law is that 
instruments intended to affect the title of real estate 
must, to be effectual, conform to the law of the state or 
country in which the land is situated, or be such as that 
law authorizes or prescribes. This proposition is, we 
think, too well settled to require the citation of authori- 
ities in its support. We know of no principal or authority 
that exempts voluntary assignments for the benefit of 
creditors from this rule. Nor do we know of any law 
which limits the right of seizure of property, which a 
debtor has made an ineffectual attempt to convey, to 
creditors who are residents of the state. Citizens of 
each state have all the privileges of citizens of every 
other state, among which, undoubtedly, are the rights to 
apply to the courts of the latter and to have the aid of 
their process for the enforcement and the collection of 
their demands and the protection of their persons and 
property. 

But the payee of the notes, which were the foundation 
of this suit in attachment, retained them until after their 
maturity and proved them in the Iowa insolvency pro- 
ceeding. No dividend was declared or paid in that pro- 
ceeding, but Green v. Gross, 12 Neb. 117, is cited as 
authority that the bank, and also, of course, its assignee, 
is estopped from afterwards attacking the title to any 
of the property, the proceeds of the sale of which might 
have contributed to the fund in the distribution of which. 
it would have participated, both because of its residence 
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in the state of Towa and because of demand for such par- 
ticipation. We have already given briefly our reason for 
not being able to concur in the first of these propositions, 
but the second is not so easily brushed aside. An assign- 
ment in insolvency under state authority differs from a 
proceeding in bankruptcy under the federal statute in the 
important particular that it does not affect creditors 
compulsorily. They participate, if at all, voluntarily, 
and if they refrain from so doing their demands and their 
remedies thereon are unaffected, except to the extent 
that the debtor’s property is lawfully withdrawn from 
their reach by the due operation of the insolvency laws, 
just as it might have been so withdrawn from any one 
of them by a precedent judicial seizure of it by one more 
diligent. But voluntary participation may have impor- 
tant consequences. An instance is easily conceivable in 
which the bulk of the property belonging to an insolvent 
and attempted to be assigned by him is real estate lying 
outside the state. Suppose that such had been the case in 
the present instance, and that the bank had obtained a 
dividend, say of 50 per cent. of its claim, from participa- 
tion in the distribution of the proceeds of the sale of such 
foreign lands; could it afterwards impeach the title of the 
purchaser and obtain satisfaction of the residue of its 
claim by a resale of-the property? Counsel for the attach- 
ment plaintiff argue that the doctrine of estoppel, what- 
ever its force in other cases, has no application in this in- 
stance, because of the fact that no dividend was declared 
or paid, and cite Thompkins v. Adams, 41 Kan. 38, in sup- 
port of this contention. But no such exception is made in 
this court in Green v. Gross, supra, and we think such a 
one would be impracticable. It would permit a creditor 
to speculate and experiment with inconsistent remedies; 
pursuing one until he became dissatisfied with it, and then 
abandoning it for the other, or prosecuting one until he 
obtained partial satisfaction, and then resorting to the 
other for the recovery of the remainder of his claim. Such 
a course would be manifestly unjust both to other credi- 
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iors of the insolvent and to a purchaser in good faith 
and for value relying upon the sufficiency of the insolv- 
enecy proceedings in which the attachment plaintiff had 
participated. We are of the opinion that in such cases 
_ the rule of law relative to the election of remedies is ap- 
plicable, subject, of course, to its own peculiar limita- 
tions and exceptions; but as to these last no issue is made 
or tendered by the pleadings. 

In November, 1894, the investment company executed 
to one Lewis, as trustee, a trust mortgage upon the lot in 
controversy and other property to secure the payment of 
certain indebtedness. The instrument purports to have 
conveyed to the trustee the entire title, legal and equit- 
able, together with the right of possession of the prem- 
ises described in it, with authority to sell and convey the 
same at private sale at his discretion, and apply the pro- 
ceeds to or toward the payment of the obligation secured 
thereby. In the summer of 1896 there was a conference 
between the creditor under this mortgage and Lewis, the 
trustee, who was also president of the corporation, and 
Nelson Royal, the assignee in insolvency, at which time 
it was agreed that the obligation of the investment com- 
pany should be satisfied and discharged upon the execu- 
tion and delivery by the trustec and by the assignee, 
severally, of deeds of conveyance of the property in 
question in fee simple to one W. H. Sage, one of the 
predecessors in title to the plaintiffs in this suit. On the 
11th day of July, 1896, the district court for Polk county, 
lowa, granted an order, upon the application of the as- 
signee, purporting to authorize him to carry the arrange- 
ment into effect, so far as he was concerned, by the ex- 
ecution and delivery of his contemplated deed, which he 
accordingly did on the 26th day of the following Au- 
gust; and on the 31st day of the same month, Lewis con- 
summated the transaction by executing his deed to Sage, 
who then went into possession of the Omaha lot and has 
remained so, by himself or his tenants or grantees, until 
the present time. By this transaction, which appears to 
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have been entered into fairly, voluntarily and in good 
faith, considerable other property of the investment com- 
pany included in the trust deed appears to have been 
- released from the lien of that instrument and an obliga- 
tion against the company of something like $20,000 in 
amount to have been satisfied and discharged. 

Counsel for the attachment plaintiff, defendant herein, 
contends that the power of private sale contained in the 
trust mortgage was void, and that the deed of Lewis, 
trustee, to Sage was therefore ineffectual; but in response 
to this contention several objections may be urged. The 
statute of this state, sec. 55, ch. 73, Comp. St. 1903, 
does not prohibit a conveyance of the legal title and right 
of possession to a mortgagee, but merely enacts that such 
a conveyance shall not be presumed in the absence of 
express stipulation (Felino v. Newcomb, 64 Neb. 335), 
and the courts have held that, even in the presence of 
such stipulations, the mortgagor’s equity of redemption 
cannot be extinguished by adversary proceedings other 
than judicial process of foreclosure. But does this rule 
prevent an amicable adjustment of the debt by a volun- 
tary release and quitclaim of the equity of redemption? 
Is not the equitable rule exclusively for the benefit and 
protection of the mortgagor and persons in privity with 
him in blood or by covenant? In the absence of fraud or 
collusion, can a stranger avail himself of it to the dis- 
turbance or impairment of an amicable settlement upon 
a valuable consideration, and of a state of affairs satis- 
factory to both mortgagor and mortgagee? Would not 
the mortgagor and his privies, and more certainly his 
attachment and execution creditors, be estopped? - There 
is nothing in the statute, and we know of no principle of 
law or equity, that forbids or impeaches such a transac- 
tion, when entered into or acquiesced in in good faith, 
and without an intent or effect to injure or defraud 
creditors or third persons. 

For nearly eight years before the suit in foreign at- 
tachment was begun the plaintiffs and their predecessors 
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had been in possession claiming ownership under both 
the foregoing claims of title. Nothing is alleged impeach- 
ing the good faith of either or any of them, nor is there 
any denial of the plain and unequivocal implications of 
the record that the mortgagor, the assignee in insolvency 
and the remaining creditors of the former, in fact, all 
persons interested, except the plaintiff in attachment, 
have, with full knowledge of all the facts, at all times 
acquiesced, and still do so in the transaction and in the 
title sought to be conveyed and assured thereby. Neither 
is it averred that the land in controversy was, at the time 
the equity of redemption was released and conveyed, of 
a value in excess of the amount of the obligation which, 
in consideration of the transaction, was released and dis- 
charged. Nor is it denied that said release and discharge 
were effectual. We are unable to understand upon what 
principle of equity the title thus intended to be conveyed 
to, and quieted in, the mortgagee can at this late day be 
disturbed. 

In conc'usion, it may be’ well to add that it is not to be 
inferred from the fact that the foregoing matters of sub- 
stance have been considered and decided that the court 
countenances the practice sought to be inaugurated in 
this case by the issuance of a writ of assistance to put a 
purchaser at a judicial sale in foreign attachment into 
possession of real property supposed to have been sold. 
The writ of assistance is the process of a court of equity, 
and not of a court of law. The plaintiff in this court was 
not a party to the attachment suit, but during and before 
the pendency of that action was and had been in the pos- 
session of the premises claiming adversely to both the 
plaintiff and the defendant and to all the world. It is 
clear, beyond the possibility of dispute, that he was en- 
titled to his day in court in some regular form of action 
at law or in equity before his title could be affected or his 
possession disturbed. 
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We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and Errerson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be : 
AFFIRMED. 


MANLIUS SQUIRE, APPELLANT, V. MICHAEL H. McCarTHy 
ET AL., APPELLEES.* <- 


Fitep Novemser 10, 1906. No. 14,394. 


Tax Lien: ForEectos ‘rE: REDEMPTION. When an action by a county to 
foreclose a tax lien upon a tract of land has proceeded to judg- 
ment of foreclosure and sale, and a sale has in fact been had, 
though not yet confirmed, the tax lien has become merged in the 
decree, and the taxpayer’s right to discharge the same by payment 
of the tax to the county treasurer in the ordinary way is super- 
seded by his right to judicial redemption which must be obtained, 
if at all, by means of procedure appropriate thereto. 


APPEFAL from the district court for Holt county: WIL- 
LIAM H. Westover, JUDGE. A/ffirmed. 


R. R. Dickson, for appellant. 


M. F. Harrington, contra. 


AMES, C. 


The plaintiff was the owner of a tract of land in Holt 
county, in this state, upon which general state and local 
taxes were delinquent for the years of 1897 and 1898, 
and in January, 1900, the county begun an action to fore- 
close the public lien for these taxes in the manner 
approved by this court in Logan County v. McKinley-Lan- 

*Rehearing allowed. See opinion, p. 431, post. 
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ning L. & T. Co., 70 Neb. 399. Constructive service was 
made by publication, and the action proceeded regularly 
to decree, sale and confirmation, and to a deed to the 
purchaser who went into possession of the premises. The 
plaintiff did not know of the pendency of the action until 
after the lapse of a year and a half from the date of the 
sheriff’s deed. Between the time of the sheriff’s sale and 
the confirmation thereof the plaintiff paid the amount of 
the delinquent taxes, interest and penalties to the 
county treasurer, and received the usual treasurer’s re- 
ceipt therefor. The money for this payment was 
remitted by mail, and, although there was a memoran- 
dum on the tax list indicating the pendency of the action, 
he was not informed of it and, of course, made no attempt 
to redeem from the decree. The purchaser at the sale 
has not been reimbursed or tendered the amount of his 
bid, and has conveyed the premises by deed. This is an 
action by the former owner of the land, seeking upon the 
foregoing facts to attack the proceedings in foreclosure 
and the title thereby created, and to quiet his own title 
against them. There was a judgment of dismissal, and 
the plaintiff appeals. 

Counsel for appellant admits having Gia diligent. 
and extended, but wholly unsuccessful, search for author- 
ity in support of his suit, and we are ignorant of any, 
or of any principle upon which his action can be main- 
tained. The jurisdiction of the court in which the fore- 
closure action was had is not now open to question, nor 
is the validity or conclusiveness of its judgment of fore- 
closure and sale. Without doubt, the tax lien became 
merged in the decree, and the plaintifi’s right to pay the 
taxes, by ordinary methods, to the treasurer was super- 
seded by his right to judicial redemption, which object 
could have been obtained only by the pursuit of such 
procedure as is prescribed by statute or the rules of court, 
or adapted to the making of redemption from judicial 
liens, decrees or sales. Any other course would lead to 
inextricable confusion, and subject titles resting upon 
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such decrees and sales to such infirmity and insecurity 
as to render the procedure practically ineffectual. 

Some attempt was made to show that the appraisement 
upon which the judicial sale was made was fraudulently 
low, but we think it was ineffectual. It is certainly 
insufficient to justify a collateral attack. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


The following opinion on rehearing was filed May 24, 
1907. Former judgment of affirmance vacated and judg- 
ment of district court reversed with directions: 


1. Tax Lien: ForrcLtosure: REDEMPTION. Before a tax sale had been 
had by the county treasurer, Holt county brought an action to 
foreclose an alleged tax lien on the plaintiff’s land, which action 
proceeded to decree and sheriff's sale. After the sale and before 
the confirmation the plaintiff, in ignorance of these facts, paid 
to the county treasurer the full amount of the taxes and interest 
charged against the land. The treasurer accepted the money and 
issued receipts in due form therefor without notifying the plaintiff 
of the pendency of the action which was prematurely brought. 
Heid, That the acceptance of the money by the county treasurer 
and the issuance of the tax receipts operated as a satisfaction of 
the decree so far as the plaintiff is concerned, and that he is 
entitled to have the sheriff’s deed set aside in equity, the land 
being still in the hands of the original purchaser. 


: Equiry. In such case, the loss, if any, is attribu- 
table to the negligence of the county treasurer, and the wrong- 
ful act of the county in attempting to foreclose its lien before its 
right to do so legally accrued, not to the failure of the taxpayer 
who was within his legal right and should be protected. 


2. 


LETTON, J. 


The plaintiff, who is a resident of Wisconsin, in 1891 
became the owner of a tract of land in Holt county, 
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Nebraska. He has paid taxes on the same from 1892 to 
and including the year 1901, but he allowed the taxes for 
the years 1897, 1898 and 1899 to become delinquent. In 
May, 1900, he sent by mail to the county treasurer suffi- 
cient money to pay the taxes for each of these years, with 
accrued interest to date, and with one dollar extra fee for 
each receipt allowed by statute to the treasurer for pay- 
ment of taxes by letter. In January, 1902, after he had 
sent the money for the payment of the taxes for 1901, 
he was informed by the county treasurer that the land 
had been assessed to M. H. McCarthy for the year 1901, 
and upon making further inquiry he received another 
letter from the county treasurer informing him that his 
land had been sold under tax foreclosure proceedings in 
1900 to McCarthy, and that the sale had been confirmed 
and a deed made. He then brought this action to set 
aside the sale. 

In January, 1900, the county attorney of Holt county 
began an action in the name of that county to foreclose 
a tax lien on the land for the delinquent taxes of 1897 
and 1898. <A decree was rendered on March 18, 1900, 
upon constructive service for $2,782, the land was sold at 
sheriff’s sale on May 28 for $100.60, and on July 16 
the sale was confirmed. The plaintiff sent the money to 
pay these taxes to the county treasurer in May, as he 
testifies, but the treasurer’s books show that the taxes 
were paid on the 4th day of June, 1900, so that after the 
sale and before the confirmation the county had accepted, 
through its treasurer, the payment of the taxes and 
interest. The action to foreclose was improperly and 
prematurely brought, for the reason that at the time it 
was begun the county had not acquired the right to main- 
tain it by the purchase of the land at treasurer’s sale. 
Logan County v. Carnahan, 66 Neb. 685, 693. If the land 
had been sold at treasurer’s sale for the tax of 1898 the 
right to foreclose would not have accrued until Novem- 
ber, 1900, more than six months after the payment by 
plaintiff. So that if the usual and orderly course of tax 
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collection had been followed no action of this nature 
could have been begun until long after the time at which 
the plaintiff paid his taxes. By the negligence of the 
county treasurer the plaintiff was not notified of the 
pendency of the action when he paid the taxes, and was 
allowed to rest in apparent security until after the sale 
had been confirmed and a deed made to the purchaser. 
The title to the land has not passed from the purchaser 
at sheriff’s sale as was erroneously stated in the former 
opinion, but is still held by him in his own right. The 
condition that presents itself then is: In whom is the 
superior equity? Is it with the owner of land who has 
paid his taxes before any sale of the land by the county 
treasurer upon which an action to foreclose might prop- 
erly be begun, and who relied, and had the right to rely, 
upon the proper discharge of duty by the county officers, 
or is it with the purchaser at sheriff’s sale under a 
decree which was clearly erroneous, but not absolutely 
void, and whose purchase was confirmed by the court 
after the taxes had been paid and the money accepted by 
the plaintiff in the suit, and without knowledge on the 
part of the court of such facts as would have made it 
improper and unjust to confirm the same? The statute 
makes no specific provisions with reference to the manner 
of redemption by landowners when proceedings are pend- 
ing to foreclose tax liens, nor is any person designated 
who may receive money in redemption other than the 
county treasurer; hence, the plaintiff, when he attempted 
to pay his taxes, had a right to rely upon information of 
any foreclosure proceedings being furnished him by the 
officer of the county charged by law with the duty of 
collecting taxes. The taxpayer apparently did every- 
thing that the law required him to do. He paid to the 
proper officer the amount shown by the tax books that 
was chargeable against the land, with interest to date, 
and in addition paid the statutory fee which the treas- 
urer is allowed to collect from nonresidents for the pay- 
ment of their taxes, and this he did before the land had 
B1 
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been sold at tax sale by the trensurer and before anyone 
had a right to foreclose a tax lien. On the other hand, 
the county brought an unwarranted action, and obtained 
a decree which, though not justified by the facts, was not 
void for want of jurisdiction, under the ruling in Logan 
County v. McWinicy-Launing L. & T. Co., 70 Neb. 399. 
It was the plain duty of the county treasurer to give to 
_ the plaintiff, at the time he paid the taxes, information 
that such an action had been begun, and he should not be 
compelled to suffer on account of the nonperformance 
of this duty by the agent of the county. In a similar case 
the supreme court of Iowa has said: 

“The purpose of the law, in divesting the estate of a 
landowner upon sales and deeds executed thereunder for 
delinquent taxes, is to coerce the negligent and unwilling 
citizens to obedience of the law in payment of their taxes. 
It is not directed against those who, in the exercise of 
proper diligence, and in good faith, attempt to obey the 
law and discharge their duty as good citizens by the pay- 
ment of taxes levied upon their property. If the land- 
owner pays, tenders, or in good faith and without negli- 
gence attempts to pay his taxes, and is defeated in his 
efforts to discharge them by the fault and negligence of 
the officers charged with the duty of receiving the money 
and making proper records thereof, a sale and deed of 
the property will not be enforced.” Corning Town Co. 
wv. Davis, 44 la. 622. 

And so in an Illinois case, the landowner called upon 
the county clerk, whose duty it was to inform him of the 
amount necessary to be paid to make redemption and 
whose duty it was to receive the money. The full amount 
which this officer required was paid and a certificate of 
redemption issued, but a subsequent tax had not been 
included upon which a tax sale was afterwards had. The 
action was to set aside a deed based upon this subsequent 
sale. The court say: ‘Here was a mistake of an officer 
for which appellees were in no manner responsible. For 
this mistake shall they lose their land, or is it within 
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the power of a court of equity to relieve as against that 
mistake, and thus protect appellees in the title to their 
land?” Gage v. Scales, 100 Ill. 218. See also Converse v. 
Rankin, 115 Tl. 398; Freeman v. Cornwell, 15 Atl. (Pa.) 
873; Bubb v. Tompkins, 47 Pa. St. 359; Dietrick & Wil- 
son v. Mason, 57 Pa. St. 40; Hintrager v. Mahoney, 78 
Ia. 537, 43 N. W. 522. When the officer charged with the 
duty of collecting the taxes took from the plaintiff the 
full amount of the same, with interest, and issued his 
official receipt, he acknowledged the settlement of the 
claim of the county against the land, and what was done 
thereafter in the legal proceedings was as much without 
authority as if full redemption had been made. It was 
the fault of the officer, not of the plaintiff, that allowed 
the proceedings to continue, and the plaintiff should not 
suffer on account of the officer’s lapse. The confirmation 
was made by the court under a misapprehension of the 
facts, and is such a manifest wrong as equity will relieve 
against while the land is still in the hands of the original 
purchaser at the sale. Sayre v. Elyton Land Co., 73 
Ala. 85. 

If full payment had been made of the taxes, interest 
and costs, this would have constituted a full redemption 
of the property and the order of confirmation would have 
been made without authority of law. 23 Cyc. 1495. We 
think, so far as the owner of the land is concerned, he 
is in the same situation as if he had made full payment. 
The order of confirmation was made without authority 
as against the plaintiff and he is entitled to bring this 
action in equity to set the same aside. 

The county is not a party to this action and, hence, the 
equities cannot be fully adjusted as between the parties. It 
may be said, however, that the county is not entitled to 
a double payment of the taxes and the plaintiff may have 
recourse upon it by proper proceedings. The defendant 
is not shown to have been at fault in any degree, while 
the plaintiff’s troubles would not have occurred had he 
paid his taxes before they became delinquent. As a 
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condition of the relief, therefore, the plaintiff should be 
required to pay into court for the benefit of the defendant 
the amount of the purchase money paid for the land, with 
interest at 7 per cent. from the date of payment, and also 
the costs of this action in the district court. 

The former judginent of this court is vacated, and the 
judgment of the district court is reversed and the cause 
remanded, with directions to enter a decree quieting the 
title to the land in the plaintiff upon his complying with 
the foregoing conditions. 


JUDGMENT ACCORDINGLY. 


WILLIAM LL, CANHAM, APPELLEE, V. OTTO BRUEGMAN ET 
AL., APPELLANTS. 


Fitep NoveMBER 10, 1906. No. 14,415. 


1. Action for Damages: PETITION: SuF¥icency. In an action for dam- 
ages by a vendee against a vendor of horses infected with the 
disease of glanders, a petition is not obnoxious to a general de- 
murrer because of an omission of an averment that before or at 
the time of the sale and delivery complained of the vendor had 
knowledge that the animals were so infected. - 


2. Statutes: RepeaL. Section 3171, Ann. St., enacting a penalty for 
selling glandered horses or permitting them to run at large, was 
not superseded or repealed by a subsequent act to prevent the im- 
portation, selling or permitting to run at large of any domestic 
animal afflicted with a contagious disease, being sections 3174 
to 3177 of said statutes, the latter being general in its terms, 
while the former has a special and particular object. 


APPEAL from the district court for Knox county: JOHN 
FE, Boyp, Jupce. Affirmed. 


W. D. Funk and W. R. Ellis, for appellants. 


W. L, Henderson and O. W. Rice, contra, 
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AMES, C. 


This is an action by the vendee of a team of horses 
against the vendors thereof to recover damages on the 
ground that at the time of the sale and delivery of the 
animals they were, without the knowledge of the plain- 
tiff, infected with a- certain malignant and contagious 
disease, known as “glanders,” of which both of them soon . 
afterwards died, after having communicated the disease 
to a certain other animal belonging to the plaintiff which, 
in consequence thereof, died. A general demurrer to the 
petition having been overruled, the defendants elected 
not to plead further, and the amount of the plaintiff’s 
damages having been agreed upon by the parties, other 
evidence with respect thereto was waived, and the court 
rendered a judgment for that sum, from which the de- 
fendants appealed. 

The statute, section 3171, Ann. St., enacts: “It shall 
not be lawful for any person to use, let, sell, or permit to 
run at large any horse, mule, or ass diseased with glan- 
ders. Any person violating the provisions of this section 
shall pay a fine of not less than five nor more than fifty 
dollars, and shall be liable for all damages.” The sole 
ground for the contention that the petition does not state 
a cause of action is that it omits to aver that before or at 
the time of the sale and delivery of the horses the vendors 
had knowledge of their diseased condition. The statute 
quoted, which contains no express exception and has 
reference to but one disease, was passed in 1867 and has 
never, unless by implication, been repealed. In 1883 
another act was adopted, making it a misdemeanor pun- 
ishable by fine and imprisonment to import into the state, 
or to sell, transfer or to permit to run at large, any ani- 
mal infected with any infectious disease, and rendering 
any person knowingly violating any of the provisions of 
the act liable in a civil action for all damages resulting 
from such violation. It is argued that the two acts are 
not necessarily in conflict, the later of them being gen- 
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eral in its scope and having reference to all animals and 
to all infectious diseases, while the former is special and 
specific, both as to a single disease and with respect to the 
animals subject to infection with it, and, hence, it is 
inferred that the legislature intended a different and 
more absolute rule of liability in cases of glanders than 
is imposed by the later enactment. However this may 
be, we think that under the liberal rules of pleading and 
procedure provided by the code, a petition in such a case 
is sufficient if it alleges the cause of action in the lan- 
guage of the statute. Knowledge, in the absence of all 
other evidence, may well enough be inferred by the court 
and jury, as it would be by most other persons, from the 
commission of the prohibited act. And the rule in such 
cases is that, in a civil action, it is sufficient to declare 
in the language of the act, unless there is an exception 
which the plaintiff is required to negative. 

We recommend that the judgment of the district court 
be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


Louisa LARSON, ADMINISTRATRIX, APPELLANT, V. THOMAS 
L. SLOAN, APPELLER. 


FILED NovEMBER 10, 1906. No. 14,453. 


Appeal: FrnaL Orper. An order sustaining a general demurrer to a 
petition, not followed by a judgment of dismissal or other final 
disposition of the case, is not a final order or judgment, and is not 
reviewable in this court. 


APPEAL from the district court for Thurston county: 
Guy T. GRAVES, Jupen. Affirmed. 
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H. J. Smith and Rk. G. Strong, for appellant. 
Curtis L. Day, contra. 


AMES, C. 


This is an action to recover damages on an appeal bond 
given in a forcible detainer suit, in which the appellant 
failed upon his appeal. There was a general demurrer to 
the petition in this case which was sustained, but at a 
subsequent term of court, and before any other steps of im- 
portance had heen taken in the cause, the court, upon 
application and notice to the defendant, granted a rehear- 
ing upon the demurrer, and after further consideration, 
and at a still subsequent term, overruled it. The defendant 
declined to appear further in the case by pleading or 
otherwise. The court afterwards, and presumably after 
hearing proof in the cause, rendered a judgment for the 
amount prayed in the petition, with interest, and costs, 
and the defendant appealed to this court. 

No motion for a new trial was made in the lower court 
and no bill of exceptions was filed or prepared. In this 
court the defendant criticises the petition somewhat, 
rather for uncertainty than for insufficiency of statement, 
but in so far as it is defective, if it is so at all, its defi- 
ciencies were capable of being supplied by proof admitted 
without objection, and we are bound to presume that the 
evidence sufficed in that regard, and do not feel called 
upon to discuss the matter further. Indeed, counsel for 
the defendant, who submitted his case without oral argu- 
ment, treated this branch of it in a few brief and, to our 
minds, somewhat obscure paragraphs, the full purport 
of which we, perhaps, do not fully understand. 

His main contention is that the order sustaining the 
demurrer to the petition was a final order or judgment, 
over which the court lost control with the adjournment 
of the term at which it was made, so that after that event 
it was reviewable only by proceedings in error in this 
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court, and that the order at a subsequent term vacating 
it and overruling the demurrer, and the still subsequently 
rendered judgment, from which he appeals, were both, 
for that reason, without jurisdiction in the court to ren- 
der them and are void. His brief contains an able and 
exhaustive criticism and review of the decisions of this 
court, beginning with Smith v. Sahler, 1 Neb. 310, and 
Sprick v. Washington County, 3 Neb. 258, which are the 
origin and foundation of the contrary practice, and 
which, as he considers, besides having been rendered in 
ignorance of or inadvertence to the true rule of law, have 
since then been the subject of unwarranted inference by 
the bench and profession. Granting, for the sake of the 
discussion, or rather for the purpose of evading a dis- 
cussion, the justice of his strictures, we are of opinion 
that less harm will be likely to result from adherence to 
a mistaken view of the law than would arise from a sud- 
den and radical change of an important rule of practice 
that has been universally acquiesced in for nearly 40 
years. 

We are therefore of opinion that the judgment of the 
district court is right, and recommend that it be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 
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JAMES A. STONE, APPELLANT, V. Mary C. SNELL ET AL, 
APPELLEES. 


Fitep NovemsBer 10, 1906. No. 14,455. 


1. Vendor and Purchaser: Option. A mere option for the purchase 
of land, indeterminate as to time and accompanied by a deed 


deposited in escrow, is terminable at any time upon reasonable 
notice by the vendor. 


: Lease. A vendee of land in the possession of a tenant 
takes the title subject to the unexpired term. 


APPEAL from the district court for Greeley county: 
JAMES N, PAUL, Jtven. Affirmed. 


H. @. Vail, for appellant. 


John Kavanaugh, J. R. Swain and T. J. Doyle, contra. 


AMES, C. 


Godkin owned a farm which was incumbered by sev- 
eral mortgages, and which he contracted on the 8th day 
of November to sell to Stone for an agreed purchase 
price, out of which the mortgages were to be paid. A 
written memorandum of the contract did not specify 
when the transaction was to be completed, but it seems 
to have been stipulated or understood that it was not so 
to be until releases could be procured and the mortgages 
discharged, so as to clear the title to the land. Godkin 
executed a deed and deposited in escrow with Green, to 
be delivered to Stone when the transaction should be in 
other respects consummated, and removed to the state of 
Idaho, where he took up his residence. There were some 
obstacles and delay in computing the amount of the 
liens and procuring releases, so that the purchase price 
was not paid nor the deed delivered until the 10th day of 
the following March. In the latter part of January 
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Godkin became apprehensive that the sale would fall 
through and that he would lose the use of the land for the 
then ensuing season. He therefore notified Green, who 
held the papers in escrow, that he should lease the prem- 
ises if the sale should not be perfected on or before the 
first of March following, and also wrote to his agent, 
Lanigan, that if the sale was not concluded by the first 
day of March the latter should rent the land for the en- 
suing year, and Lanigan accordingly did rent it to one 
Snell, and put the latter in possession of it and of the 
buildings. A part of the land had been sowed to fall 
wheat, and the tenant, as a part of the leasehold agreement, 
refunded to Lanigan $16, the cost of the seed wheat used 
in the sowing. This money Lanigan afterwards returned 
to Snell, saying that he preferred not to remain respon- 
sible for it, and that the latter should pay it to Godkin 
or to whomsoever should be shown to be entitled to it. 
Parrot, after the deed was delivered, undertook to dis- 
possess Snell by putting his furniture out of the house, 
and by cultivating some of the land himself, and by 
beginning in the name of the purchaser an action in 
forcible detainer which was prosecuted to a final judg- 
ment in favor of the defendant. He also begun and pros- 
ecuted to an adverse conclusion a suit in equity to re 
strain the tenant, who had reoccupied the house, from 
occupying and cultivating the land, on the ground that 
the latter was a trespasser in so doing. Finally, this 
suit was brought by the purchaser, Stone, to recover in 
replevin the above mentioned crop of wheat and also a 
crop of oats sown by his agent, Parrot. The case was 
tried to the court without the intervention of a jury, and 
resulted in a general finding and a judgment in favor of 
the defendant, from’ which the plaintiff has appealed. 
The foregoing facts are established without substantial 
conflict of the evidence, and leave in our minds no doubt 
of the correctness of the judgment appealed from. Un- 
questionably Godkin had, at the time the lease was 
entered into, the title and the actual or constructive pos- 
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session of the premises. He had notified the purchaser, 
through their mutual agent, Green, that, in effect, he 
should regard the negotiation at an end and the agree- 
ment to sell as rescinded, unless the transaction should 
be consummated by the first of March. Our attention 
has not ‘been called to a copy of the memorandum in the 
record, but counsel do not contend that he had not a right 
so to do. The conduct of the parties leads directly to 
the inference that what the plaintiff had was an option 
to purchase, which was indeterminate as to time, and 
from which either was entitled to withdraw upon reason- 
able notice at any time. It is said that the lessee was 
cognizant of all the facts. If so, he was cognizant of 
this fact among others. Godkin therefore had a right to 
make the lease at the time he did make it, and when, 
afterwards, the purchaser accepted the deed he took it 
subject to the term. Whether the conveyance operated 
as an assignment of the rent it is not now necessary to 
decide. Neither is it requisite to determine what was the 
effect of the adjudications in the former litigations, since 
both terminated in favor of the present plaintiff. If the 
memorandum had been of such a character as to amount 
to an executory contract of sale conveying an equitable 
title, a different question would have arisen, but, aside 
from the conduct of the parties, the fact that it stipulated 
no specific time of performance is a circumstance 
strongly indicative that it was not such. From what 
appears upon the face of the record, the plain inference is 
that the negotiation was at an end on the first day of 
March. When, on the 10th of the month, it was resumed 
on the part of Stone by his payment of the purchase 
money and acceptance of the deed, the tenant was in 
possession, and the purchaser had at least constructive 
knowledge of that fact. The rights of the tenant were 
not therefore affected by the transaction. To what ex- 
tent, if any, the vendor became obligated by acceptance 
of the purchase price and acquiescence in the delivery of 
his deed of warranty is a question not now presented for 
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decision. We are satisfied that the judgment is right, and 
recommend that it be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 


AFFIRMED. 


THOMAS LANGAN, APPELLANT, V. VILLAGE OF WooD 
RIVER ET AL., APPELLEES, 


FILED NoveMBER 10, 1906. No. 14,480. 


Liquor License: Power or VILLAcE TRUSTEES. It is competent for a 
board of village trustees to provide by ordinance for a trial, 
before themselves, of a complaint against a saloon-keeper for 
alleged violation of the regulations of the statute and ordinances 
with reference io the sale of intoxicating liquors, and upon his 
conviction, as a result of such trial, to revoke his license. 


APPEAL from the district court for Hall county: JAMES 
R. HANNA, JUDGE. Affirmed. 


O, A. Abbott, for appellant. 


Charles G. Ryan, contra. 


AMES, C. 


Plaintiff procured from the trustees of the village of 
Wood River a saloon license for the municipal year, 1905, 
and engaged in the traffic of retail liquor dealer there- 
under. An ordinance in force in the city at the time 
enacted that the license should be revoked: if the licensee 
or any of his employees should enter the room in which 
the business should be conducted on any day between cer- 
tain hours, of if he should be guilty of violation of certain 
other regulations of the traffic made by the statute or by 
the ordinance. Another ordinance provided that, upon 
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complaint having been made and filed with the trustees of 
any such violation by the licensee or his servant, notice 
thereof should be given him of a time and place when 
and where witnesses would be examined and an investiga- 
tion made as to the truth of the accusation, and that if 
the latter should be established the license should be re- 
voked. Such a complaint against the plaintiff was filed 
with the board and notice thereof served upon him, in re- 
sponse to which he appeared before them, and by agree- 
ment the matter was set down for hearing at a then future 
day; but before the arrival of that date the board was 
restrained by a temporary injunction, issued out of the 
district court, from further proceeding. Subsequently a 
general demurrer to the petition in the injunction suit 
was sustained and the action dismissed. From the judg- 
ment of dismissal the plaintiff prosecutes this appeal. 

The only material issue raised by the demurrer is 
whether the ordinance assuming to confer upon the board 
jurisdiction to hear, try and determine the question of 
violation and forfeiture is valid, or, in other words, 
whether the exercise of the functions involved in such a 
proceeding have been, or could have been, conferred upon 
the board of trustees by the village charter. This question 
was set finally at rest by Miles v. State, 53 Neb. 305. The 
statute, the ordinance, the material facts and the procedure 
in that case were substantially identical with those in 
this, and the contention of the plaintiff in error (appellee 
here) was upheld. It is therefore recommended that the 
judgment of the district court be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED, 
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WILL A. Corson v. MARY LEWIS ET AL.* 
Fitep November 10, 1906. No. 14,006. 


1. Attorney and Client: Contract: ASSIGNMENT, A contract for lega: 
services is personal in its nature and cannot be assigned by one 
party without the consent of the other. 

: ANNULMENT. Death or disability, which renders 


the performance of such a contract impossible, annuls the con- 
tract. 


2. 


Error to the district court for Dongias: county: WIL- 
LIAM A. REDICK, JUDGE. Affirmed. 


Will A. Corson and Cooper & Dunn, for plaintiff in 
error. 


John L. Webster, contra. 


OLDHAM, C. 


On May 14, 1900, Mary Lewis instituted an action in 
the district court for Douglas county, Nebraska, against 
the Omaha Street Railway Company to recover damages 

for personal injuries. The suit was filed by Will A. Cor- 
, son, an attorney of Douglas county, and the proposed in- 
tervener in this cause of action. After the suit was filed 
a demurrer was interposed to the petition by the street 
railway company and was sustained by the district court. 
Mr. Corson then employed George W. Cooper, Esq., to 
assist in the prosecution of the case, and on January 16, 
1901, an amended petition was filed, and issues were 
joined thereon. While the cause was pending, negotia- 
tions for a settlement of the claim were had between Mr. 
Corson, as attorney for the plaintiff, and Honorable John 
L. Webster, as attorney for the defendant. While these 
negotiations were pending, in April, 1902, Mr. Corson be- 
came temporarily mentally deranged from nervous pros- 

“Rehearing allowed. See opinion, p. 449, post, 
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tration, and was placed in a private sanitarium for treat- 
ment, and was treated at different sanitariums without the 
state until August, 1903, when his health was restored and 
he returned again to Omaha and reengaged in the practice 
of his profession. During the time Mr. Corson was receiv- 
ing treatment his office was closed, and all his books and 
papers were removed to his residence within the city. Be- 
fore instituting the suit for Mrs. Lewis, Mr. Corson had 
entered into a written contract with her husband, who 
assumed to act as her agent, by the terms of which Mr. 
Corson was to reecive one-half the money procured on the 
claim either by compromise or judgment, and plaintiff 
was to pay the costs of litigation. When Mr. Corson was 
taken away for treatment, Mr. Cooper went to the court 
in which the cause was pending, and had his name entered 
as of counsel for the plaintiff, and procured a continuance 
of the case on account of the absence of Mr. Corson 
who was the managing counsel. In the meantime 
Mr. Howe G. Corson, brother of the proposed intervener, 
requested John W. Parrish, Esq., to look after whatever 
legal business had been in the hands of his brother, and 
on October 30, 1902, Mr. Parrish, acting alone and on this 
suggestion, and without any conference or communica- 
tion with Mr. Will A. Corson, as appears from his testi- 
mony, filed in the cause then pending a notice of attor- 
ney’s lien, as follows: “To the Omaha Street Railway 
Company, and all other persons concerned: Notice is 
hereby given that W. A. Corson, attorney for plaintiff in 
the above entitled action, claims a lien herein for one- 
half (14) of the amount of whatever judgment is re- 
covered and entered in this suit‘ W. A. Corson, Atty. for 
Plif., by John W. Parrish, his agent and attorney.” 

In September, 1902, and about five months after Mr, 
Corson’s illness began, Mrs. Lewis, being wholly unable, 
as she said, to confer with her attorney, and having 
learned that his office was closed and that he was in an 
asylum for treatment, communicated through Mr. Neary - 
with T, J, Mahoney, Esq., and requested him to enter into 
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the prosecution of her suit and conduct it to judgment or 
final settlement. Mr. Mahoney, knowing the condition of 
Mr. Corson’s health and believing that he was perma- 
nently disabled from practicing his profession, called upon 
Mr. Cooper, who had been making an unsuccessful effort 
to find the office files in the case, and the list of witnesses 
that Mr. Corson had in his possession, and to get ready to 
try the case, if necessary, to save it from being dismissed, 
and Mr. Cooper turned the matter over so far as he was 
concerned to Mr. Mahoney. Mr. Mahoney also called 
upon Mr. Parrish to inquire if he had any connection with 
the case, and Mr. Parrish explained that he had none, and 
that all he had done was to file a notice of a lien for Mr. 
Corson, as above set out. Mr. Mahoney thereupon pro- 
ceeded to effect a settlement of the cause, and compro- 
mised the claim for $1,200, and in conformity with the 
stipulation between the parties the cause was dismissed 
on the 3d day of February, 1903. Mr. Mahoney settled 
with Mr. Cooper for the services he had rendered, paying 
him $100 therefor and taking a receipt for his claim for 
services rendered. At the second term of court after the 
judgment of dismissal was entered, Will A. Corson filed 
a motion to set aside the judgment, as having been entered 
into collusively and in fraud of his rights to an attorney’s 
lien on the money received on the compromise, and also 
asked leave to file an intervening petition for the deter- 
mination and enforcement of his lien. His application 
was tried on affidavits and counter-affidavits, and the mo- 
tion was overruled and leave to file an intervening peti- 
tion wag denied by the district court. To reverse this 
judgment the proposed intervener brings error to this 
court. i 
It is only fair to the professional standing of all th 

attorneys involved in this controversy to say that there is 
not a syllable of testimony in the record that even re- 
motely tends to show any collusion or fraud on the part 
of any of them in procuring a settlement of the claim. 
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They each appear to have acted with professional courtesy 
and strict integrity in the matter. 

It is a principle universally recognized in the courts 
that a contract for legal services is personal in its nature, 
and consequently unsesignable, and that death or disabil- 
ity, which renders performance impossible, discharges the 
contract. Now, there is no dispute in the record as to 
the fact that Mr. Corson, before either proturing a judg- 
ment or settlement of the claim, was unfortunately dis- 
abled by disease from performing his duties as plaintiff’s 
attorney, and as he was without authority to assign his 
contract to anyone else, the contract,was annulled, and 
Mrs. Lewis was fully justified in procuring other counsel 
to protect her interests in the suit. As there is no valid 
claim for services existing in favor of the proposed inter- 
vener and against his client, no lien could attach to any 
money received in settlement of the claim. In this view 
of the matter it is unnecessary to express any opinion on 
the other questions discussed in the briefs. We therefore 
recommend that the judgment of the district court be. 
affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed December 
18, 1907. Former judgment of affirmance, as modified, 
adhered to: 


1. Attorney and Client: DisapiLiry: Action. If the party to an entire 
contract for personal services, who is to render the service, be- 
comes, by reason of physical disability, through no fault of his 
own, unable to perform the same, the contract is discharged, but 
he may recover the reasonable value of his services rendered upon 
a quantum meruit. 


2. Attorney’s Lien. An attorney may have a lien upon the claim of 
his client in an action for personal injury. 


82 
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3. Intervention After Dismissal. Whcre a settlement has been made 
between the parties to an action and the action dismissed after 
notice of an attorney’s lien has been given, the attorney may, 
in a proper case, move to set aside the judgment of dismissal and 
be allowed to intervene as a party plaintiff to establish his lien. 


: Review. Under the facts set forth in the opinion, held that 
the order of the district court refusing to set aside the order of 
dismissal and to allow a hearing upon a petition in intervention 
was not erroneous. 


5. Former opinion adhered to, save as modified by paragraph one of 
the syllabus. 


LETTon, J. 


This igs an action for personal injuries. A contract was 
made by the plaintiff, Lewis, with the intervener, Corson, 
for legal services. The case was settled by the parties and 
judgment of dismissal was entered. Corson now seeks to 
reopen the case to establish an attorney’s lien which he 
asserts against the defendant. A full and detailed state- 
ment of the facts in the case may be found in the former 
opinion by Mr. Commissioner OLDHAM, ante, p. 446. 

In the former opinion the principles are laid down that 
a contract for legal services is personal in its nature, and 
consequently not assignable, and that death or a dis- 
ability, which renders performance impossible, discharges 
the contract; that therefore, since Corson, before procur- 
ing a judgment or settlement of the case, was disabled by 
disease from performing his duties as attorney for plain- 
tiff, the contract was annulled; that he had no valid claiin 
for services performed against his client and therefore no 
lien could attach. We have no fault to find with the hold- 
ing that a contract for legal services is personal in its 
nature and nonassignable, or that disability discharges 
such a contract. We think, however, that, if a disability 
occurs after a special contract for services has been partly 
performed, this does not prevent the disabled party, if 
the breach of the contract was made through no fault of 
his own, but by the act of God or unavoidable casualty, 
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from recovering upon a quantum meruit for the reason- 
able value of the services rendered prior to the disability. 
This is the more modern rule, and we think is founded 
upon right and justice. Coe v. Smith, 4 Ind. 79, 58 Am. 
Dec. 618; Parker v. Macomber, 17 R. I. 674, 16 L. R. A. 
858, and note; Johnston v. Board of Commissioners, 78 
Pac. (N. M.) 43. This court has gone even further. In 
Murphy v. Sampson, 2 Neb. (Unof.) 297, it was held that, 
when services were rendered under a contract, a party 
breaking the same may recover the value of the services 
rendered before the breach, less such damages as the em- 
ployer may have sustained by reason of the breach. 

It igs contended that the lien which was filed was not 
sufficiently specific or particular to give the defendant 
notice that the lien was claimed upon anything but a judg- 
ment which might be rendered. The notice was that the 
attorney claimed a lien for one-half of “whatever judg- 
ment is recovered,” and it is said, since no judgment was 
recovered, no lien can be asserted. We think this is carry- 
ing refinement to excess. The object of the notice was to 
give the defendant knowledge that the attorney claimed 
one-half of any money which the plaintiff was entitled 
to recover from the defendant upon the cause of action, 
as a recompense for his services as attorney. AS a matter 
of fact, the notice proved effectual to do this, because the 
record shows that Mr. Webster, the attorney for the de- 
fendant, spoke to Mr. Parrish, who had acted for Corson 
in the filing of Corson’s lien, of the existence of Corson’s 
claim, and to Mr. Mahoney, who succeeded Corson as at- 
torney for Mrs. Lewis. We do not think that the law con- 
templates that parties can come together and settle pend- 
ing actions in such a way as to deprive an attorney of his 
right to compensation, when both know that he makes 
such a claim and has given notice of it. Cones v. Brooks, 
60 Neb. 698. 

It is objected, further, that the lien was not filed until 
after Corson had ceased to be the attorney for Mrs. Lewis, 
and after Mr. Mahoney had been employed. It is suffi- 
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cient to say it was filed before the settlement and in 
sufficient time for the attorney for the defendant to ascer- 
tain its existence. It is said that the filing of the notice of 
the lien was not authorized, and that, since the settlement 
was consummated before its ratification, it cannot affect 
the parties. Under the circumstances any act which was 
taken by Mr. Corson’s friends or relatives in his behalf, 
which was afterwards ratified by him, is as effectual as 
if it had originally been performed by himself or by his 
express direction. As soon as he learned of Mr. Parrish’s 
act in filing the lien, which was soon after his return to 
the state, he approved the action, and in seeking to avail 
himself of any benefits which its filing may confer upon 
him he again ratifies and adopts Parrish’s act as his own 
and his ratification relates back to the original time of 
filing. It is claimed that Corson has no standing in court 
without Mrs. Lewis having been brought in and made a 
party to his petition in intervention; that in no event 
could he recover from the defendant more than Mrs. Lewis 
might be indebted to him, and that in the ascertainment 
of that amount Mrs. Lewis is a necessary party. In an- 
swer to this, it is said Mrs. Lewis is insolvent, and that, 
since whatever sum might be recovered by him for his 
services against her must necessarily be paid by the de 
fendant, the street railway company is the only real party 
in interest, and the value of the services can as well be 
ascertained without her as if she were a party to the pro- 
ceeding. This is the view taken by the supreme court of 
Kansas in Kansas P. R. Co. v. Mihlman, 17 Kan. 224, 
and seeins a sufficient answer to the argument. 

It is strongly contended that the action being one not 
arising out of contract, but to recover damages for a per- 
sonal injury, and the claim not having been reduced to 
judgment, the right to a lien does not exist. We are aware 
that many courts are committed to the doctrine that par- 
ties to suits for personal injuries may settle or compromise 
such actions between themselves without reference to 
whether services have been rendered to the plaintiff by at- 
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torneys, for which no compensation has been given, and 
regardless of whether a contract for fees based upon the 
amcunt of recovery exisis, and notice has been given to 
the defendant of a claim under such contract. Some of 
these decisions are based upon the common law doctrine 
of the nonassignability of causes of action for injuries to 
the person, and others upon the language of the particular 
statute under which the charging lien is claimed. Among 
these cases are Weller v. Jersey City, H. & P. Street R. Co., 
66 N. J. Eq. 11, 57 Atl. 730; Randall v. Van Wagenen,. 
115 N. Y. 527; North Chicago Strect R. Co. v. Ackley, 171 
Ill. 100; Anderson v. Itasca Lumber Co., 86 Minn. 480. 
In the last mentioned case, the supreme court of Minnesota 
held, under a statute the same as that of Nebraska, that a 
statutory lien would not apply in such a case as this prior 
to the rendition of a judgment and the ascertainment 
thereby that there actually was “nioney in the hands of 
the adverse party belonging to his client.” This case 
sought to distinguish the case of Smith & Baylies v. Chi- 
cago, R. I. & P. R. Co., 56 Ia. 720, on the ground that 
in that case a judgment had actually been rendered 
against the defendant; but this seems to be an error, the 
judgment mentioned in the opinion being one against the 
client for the amount of the fee charged. Thé language of 
the opinion of the Iowa court indicates that the settlement 
between the parties was made before judgment. This case 
holds that, under a statute like ours, an attorney may 
assert a statutory lien in an action for injuries to the per- 
son. In an Opinion by Judge Brewer, under a statute 
which reads: “An attorney has a lien for a general bal- 
ance of compensation * * * upon any money due to his 
client, and in the hands of the adverse party, in an action 
or proceeding in which the attorney was employed, from 
the time of giving notice of the lien to that party”’—it 
was held in a personal injury case where notice of a lien 
was given and before final judgment, there having been 
a settlement of the case and a dismissal, that the attorney 
may maintain a separate action to recover the amount due 
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on the lien and his client is not a necessary party to such 
action. Kansas P. R. Co. v. Thacher, 17 Kan. 92. In 
' Abbott v. Abbott, 18 Neb. 503, this court held that an 
attorney’s lien could not be had under our statute before 
judgment in a cause of action for a personal tort which 
abates by death; the reason evidently being that, since 
such a right of action was nonassignable at common law, 
no claim could be made to a part of it by agreement of the 
parties. But as our statute provides that pending actions 
in cases of the nature of the present one do not abate by 
death, the holding of that case does not bind us in this. 
We prefer to follow the courts of Kansas and Iowa in 
holding that in a pending cause of this nature notice of 
an attorney’s lien properly given binds the defendant so 
that a settlement between the parties and payment, before 
judgment, will not operate to defeat the attorney’s right. 

The point in the case which has given us the most diffi- 
culty is one which is, to some extent, discussed in the 
original brief of the defendant. It appears that after Mr. 
Mahoney took charge of the case for Mrs. Lewis and nego- 
tiations of settlement were pending between Mr. Webster 
and him, Webster stated to Mahoney that Mr. Cooper 
claimed some interest in the case, and that Mr. Parrish 
also claimed to represent Mr. Corson, and that he, Web- 
ster, wished to have a final and complete settlement so 
that all the parties would be satisfied. Mr. Webster also, 
on two occasions, spoke to Mr. Parrish on the street re- 
garding the case, and mentioned the fact to him that Mr. 
Mahoney now appeared for the plaintiff, and suggested 
that if Mr. Parrish claimed any interest in the case for 
Mr. Corson he had best confer with Mr. Mahoney about 
it before the settlement should be completed. As to these 
facts there is no conflict in the testimony. Mr. Parrish 
testified that he, on one or two occasions, had some con- 
versation with Mr. Webster regarding the case, or a pos- 
sible settlement thereof, and was advised by Mr. Webster 
that Mr. Mahoney claimed to represent Mrs. Lewis, and 
that he was endeavoring to negotiate a settlement, and 
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suggested to Parrish to confer with Mr. Mahoney about 
the matter; that he did not do so, but that he did talk with 
Mr. Cooper of the talk he had with Mr. Webster. Under 
this state of facts, where the attorney for the street rail- 
way company used every effort to apprise all of the parties 
concerned as attorneys in the case, or who had been thus 
concerned, of the fact that a settlement was about to be 
made and of his desire to make a final and complete settle- 
ment, and after he had spoken to the attorney who had 
acted for Mr. Corson in the filing of the notice of the lien, 
and who Corson states in his brief, and testifies, was au- 
thorized to file the lien, and also duly authorized to carry 
on or settle the case, and who was apparently the only 
person besides Mr. Cooper who was interested in the case 
or who had apparent authority to act for Mr. Corson, and 
suggested a conference with Mr. Mahoney, the then at- 
torney for the plaintiff, we think it would be unjust and 
improper to hold the defendant liable because of its settle- 
ment of the case after having in good faith done everything 
in its power to advise and notify all parties concerned. 
If either Mr. Cooper or Mr. Parrish had notified Mr. Web- 
ster that Corson still claimed an interest in the matter, or 
that if he, Webster, settled the case it would be at his 
client’s peril, the defendant would not have been placed in 
the position in which it now is. We think that Mr. Web- 
ster had a right to rely upon the fact that neither Mr. 
Cooper, who had been associated with the intervener in the 
conduct of plaintiff’s cause, nor Mr. Parrish, who had acted 
for intervener as agent or attorney in the filing of the 
lien and who had authority to settle the case, desired to 
assert, or did assert, any claim of any kind in behalf of 
Mr. Corson, and was justified in believing that, since no 
claim was made, it was intended to waive it as against - 
the defendant. Taking this view of the case, while we 
adhere to the legal principles stated in the former opinion 
and in the syllabus that death or disability, which renders 
the performance of a contract for legal services impossible, 
annuls the contract, and while we are of the opinion that 
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in such case the disabled party may recover the value of 
the services actually performed under the contract upon a 
quantum meruit, still we think that the defendant was 
justified in settling the case, under the circumstances, and 
that the intervener is estopped by the failure of his agent 
to assert himself in regard to the matter. The intervener 
cannot accept the benefit of Parrish’s actions so far as 
they are beneficial to him, and disaffirm his acts or omis- 
sions in so far as they operate to his detriment. 

The opinion in the former case is adhered to, as modified 
by the foregoing. 

AFFIRMED. 


CONTINENTAL LUMBER COMPANY, APPELLED, V. MUNSHAW 
& COMPANY, APPELLANT. 


Firtep November 10, 1906. No. 14,471. 


1. Directing Verdict. Where there is competent testimony tending 
to support a defense properly pleaded, it is error for the trial 
court to direct a verdict for the plaintiff. 


2. Question for Jury. When the intention of a party is to be ascer- 
tained from disputed or ambiguous circumstances, the necessary 
inferences to be drawn are for the determination of the jury. 
- Langan v. Whalen, 67 Neb. 299, followed and approved. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REeDICK, JUDGE. Reversed. 


A. H. Murdock, for appellant. 
. R. Leigh, contra. 


OLDHAM, C. 


This action was originally instituted in the county court 
of Douglas county by the plaintiff, Continental Lumber 
Company, against the defendant, Munshaw & Company, 
to recover the remainder alleged to be due on a car-load of 
lumber, shipped F. O. B. to defendant at South Omaha, 
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Nebraska. Defendant answered, admitting that it had 
ordered a car-load of No. 2 shiplap lumber from plaintiff 
at the price per thousand feet alleged in plaintiff’s peti- 
tion; that, when the lumber was received and inspected, 
about half the load was under grade and in a damaged 
condition; and that for this reason defendant refused to 
receive the lumber, and so notified plaintiff, and still held 
the lumber subject to plaintiff’s order. Each and every 
other allegation in plaintiff’s petition was denied, and 
defendant asked judgment on a counterclaim for the 
amount of freight paid before the lumber was inspected. 
Plaintiff replied with a general denial,.and alleged that, 
defendant having filed a claim for damages for the inferior 
condition of the lumber shipped, it was by that act 
estopped from a rescission of the contract of purchase. At 
the trial in the county court defendant had judgment, but 
on an appeal to the district court, where the same issues 
were tendered, the court,. after the testimony was all in, 
directed a verdict for the plaintiff, and entered judgment 
on the verdict. To reverse this judgment defendant has 
appealed to.this court. 

As a verdict was directed for plaintiff, our attention 
must be directed to the answer filed and the evidence 
offered by the defendant in support thereof; and, as the 
answer on its face shows a sufficient reason for the rescis- 
sion of the contract, we will pass to a consideration of the 
testimony offered. The plaintiff alleged that the order 
was made subject to the rules of inspection of the Southern 
Lumber Manufacturers’ AsSociation, and that these rules 
were in general use, and known to and acquiesced in by 
all retail lumber dealers. Defendant denied this allega- 
tion, however, and offered evidence tending to show that 
the lumber was ordered by Mr. Munshaw, a member of the 
defendant firm, from one of plaintiff’s traveling salesmen, 
with the agreement that the lumber was to be up to the 
grade of that of other associations; that he (Munshaw) 
refused to sign any written order for the lumber, which 
might contain conditions that he did not understand; that 
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under this arrangement he ordered two car-loads of boards 
and one carload of No. 2 shiplap; that the two car-loads 
of boards arrived first, and were unloaded and found to 
be according to the representations, and that defendant 
accepted the same; that, when the third car arrived, and 
after defendant’s foreman had paid the freight, which was 
required by a rule of the railroad company at South 
Omaha before an inspection was permitted, the lumber 
was unloaded, and, on an inspection, over half of it was 
found to be of a very inferior quality and below the grade 
of No. 2 shiplap. The evidence of lumber dealers in 
Omaha was also introduced in support of defendant’s 
claim that the lumber was under grade. When the lumber 
was received, after its inspection, defendant sent the fol- 
lowing communication to plaintiff: “South Omaha, Neb., 
Dec. 17, 1908. Continental Lumber Co., Houston, Tex. 
Gentlemen: We have just unloaded car No. 2,210 M., K. 
& T. and find 592 pes. 8” 14’ shiplap, and 589 pes. 8” 12’ 
shiplap in very bad condition, so badly blued they are 
almost rotten. Will have to charge you back $3 per M on 
above number of pieces or 10,237 ft. and make a claim of 
$30.71. Kindly send us credit memorandum for same. 
We have piled this stuff up separate, and would be glad to 
show it to anyone you might send to see it. Very respect- 
fully, Ed Munshaw & Co.” 

In response to this letter plaintiff, on December 19, 
1903, wrote to the defendant the following: “Your favor 
of the 17th, and we are surprised that you would make 
such a modest claim on a single car of lumber, as you 
desire to make against car M., K. & T., 2,210. We are 
not agreeable to the claim you file and you will there- 
fore hold the entire shipment intact—subject to our order, 
unless you are prepared to pay for the same as invoiced. 
We will send an official inspector right up to Omaha, 
Neb., to investigate the matter.” Mr. Munshaw testifies 
that on the receipt of this letter defendant piled all the 
lumber received in the car in dispute in separate piles in 
its yard, and still holds it there subject to plaintiff’s 
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order. On December 22, 1903, defendant wrote to plain- 
tiff, as follows: “Yours of the 19th at hand. We are not 
surprised in the least that you are not agreeable to the 
claim that we made on car No. 2,210 M., K. & T., as there 
certainly must be something very wrong in a concern ship- 
ping stuff of this kind, if they knew the condition in which 
it was in. We have the stuff piled up in our yard, and 
will welcome an official inspector to investigate the mat- 
ter.” 

In reply to this communication plaintiff wrote, under 
the date of December 24, as follows: “Yours of the 22d 
relative to.M., K. & T. car 2,210, and have forwarded both 
copy of complaint and invoice to Mr. Geo. K. Smith, 
Sect’y, 8S. L. M. A., with request to have official inspector 
call on you at once and inspect this shipment. We under- 
stand from your letter that you are agreeable to making 
settlement on the result of this inspection.” 

On January 6, 1904, defendant answered this letter, 
saying: “Your official inspector has not as yet shown up 
to investigate contents of car No. 2,210 M., K. & T. Kindly 
attend to this matter at your earliest convenience, and 
oblige.” Shortly after this communication an inspector, 
named Warren, arrived in South Omaha, and examined 
the lumber and made an official report, in which he found 
862 feet of same below grade, and that defendant was en- 
titled to a reduction of $1.73 on the purchase price of the 
lumber. On receipt of the report of the inspector, plain- 
tiff, under the date of January 16, wrote to defendant 
informing it of the inspector’s report, notifying it that it 
had been allowed the discount awarded, and that under 
the rules of the association the cost of the inspection had 
been $18.45, of which defendant was entitled to pay $16.90, 
and that plaintiff would pay the remainder. The letter 
requested a remittance of the remainder due under the 
inspector’s report. In answer to this communication de- 
fendant, on January 21, 1904, sent the following letter to 
plaintiff: “We are in receipt of yours of the 16th inst., 
answering, we beg to advise you that the contents of car 
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2,210 M., K. & T. is piled in our yard, subject to your 
disposition. We absolutely refuse to accept this car, 
only on conditions named in ours of Dec. 17th.” From 
this correspondence the learned trial judge appears to 
have held that the defendant, with full knowledge of all 
its rights and remedies, elected to affirm the contract and 
abide by a settlement under the rules of the association, 
and that, having so elected, it is bound by its election. 

The printed rules of the association were admitted in 
evidence, and contained, among other things, the require- 
ments for the inspection of different grades of lumber. 

sut there is no printed rule which binds the seller and 
purchaser to abide by an Official inspection when one is 
inade. Mr. Warren testified that, so far as he knew, settle- 
ments were generally made according to the report of the 
official inspector, but this is as far as his testimony goes. 
He also testified that, when he began the inspection, Mr. 
Munshaw, acting for the defendant, objected to the inspec- 
tion, and told him that he would not be bound by it, and 
that unless the company would accept the proposition con- 
tained in the letter of December 17, 1903, he would not: ac- 
cept the lumber. Now, the question arises whether or not 
this correspondence and all other facts and circumstances 
connected with the transaction clearly and conclusively 
show that defendant, with full knowledge of the rules of the 
Southern Lumber Manufacturers’ Association, intended to 
abide by the official inspection of the lumber under such 
rules. 

One reasonable interpretation of this correspondence 
between plaintiff and defendant might be that, on the re- 
ceipt of the lumber, defendant objected to the quality and 
offered to take it, not at the schedule price, but at a con- 
siderable discount; that, when the plaintiff received this 
notice, it directed defendant to hold the entire car-load 
subject to plaintiff’s order, and also informed the defend- 
ant that an inspector would be sent to investigate the con- 
dition »f the lumber. It might be contended that the cor- 
respoxudence up to this point shows that plaintiff had 
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elected to rescind the contract of sale rather than pay the 
damages claimed by the defendant, and that the next letter 
from defendant showed that it was willing that plaintiff 
should send an inspector to verify its statement as to the 
condition of the lumber, but that this letter contained no 
agreement on the part of defendant to abide by the de- 
cision of the inspector. The reply to this letter by the 
plaintiff shows that plaintiff expected defendant to abide 
by an official inspection; but, when the inspector came, it 
is in evidence that defendant notified him that it would 
not be bound by the inspection, and’ that, when the in- 
spection was made, defendant utterly repudiated it and 
rescinded the contract unless plaintiff would settle ac- 
cording to defendant’s first offer. We do not intend to be 
understood as holding that there is no evidence in the 
record tending to support plaintiff’s claim. What we do 
say is that there is competent evidence in the record to 
support defendant’s theory of the case, and that in this 
state of the record the question of the intention of the 
. parties at the time the inspection was agreed upon was a 
question of fact that should have been submitted to the 
jurv under proper instructions. In Langan v. Whalen, 67 
Neb, 299, the rule is laid down that, “when the intention 
of a party is to be ascertained from disputed or ambiguous 
circumstances, the necessary inferences to be drawn are 
for the determination of the jury.” Applying this rule to 
the facts and circumstances surrounding the transaction 
herein, we think that the learned trial judge erred in 
declaring, as a matter of law, that defendant, with full 
knowledge of all its rights, had elected to abide by its 
contract of purchase and submit its dispute as to damages 
to the final determination of an official inspector of the 
Southern Lumber Manufacturers’ Association. We there- 
fore recommend that the judgment of the district court be 
reversed and the cause remanded for further proceedings. 


AMES and EPPERSON, CC., concur, 
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By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 


DENNIS GODFREY, APPELLANT, V. ANNA CUNNINGHAM, 
APPELLEE. 


FILED NoveEMBER 10, 1906. No. 14,447. 


1. Partition: Sate: Conrirmation. After the filing of a stipulation 
signed by the attorneys of both parties, agreeing that an order of 
sale in a partition case and all proceedings thereunder be vacated, 
a confirmation of such sale without a consideration and disposi- 
tion of the stipulation is an irregularity within the meaning of 
section 602 of the code. 


: Morion To Vacate. In a@ motion to set aside the 
confirmation of a judicial sale for irregularities under the pro- 
visions of section 602 of the code, it is sufficient to allege the ex- 
istence of irregularities which would have been sufficient to avoid 
the sale had they been considered at the time of confirmation. 


3. Interlocutory Orders: Vacating. “An interlocutory order or ruling 
may be reversed and vacated at a subsequent term by the same 
court, without compliance with the provisions of section 602 et 
sequitur of the code, relating to the vacation and modification 
of judgments and final orders at a term subsequent to that in 
which rendered.” Huffman v. Rhodes, 72 Neb. 57. 


4, : : Review. Unless an abuse of discretion of the trial 
‘ court in setting aside an interlocutory order is shown, an appel- 
late court will not interfere therewith. 


5. Judicial Sale: Morion To VacaTE: Waiver. A motion to set aside 
the confirmation of a judicial sale is not waived by later filing a 
motion to set aside interlocutory orders, and no prejudicial error 
results in considering both motions at the same time. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JunGy. Affirmed. 


Will H. Thompson, for appellant. 


James H. Van Dusen, contra. 
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EPPERSON, C. 


This is an action for the partition of real estate. In 
1901, the district court for Douglas county confirmed the 
shares of the parties and appointed referees to make par- 
tition. On the same day there was filed in the case a stip- 
ulation, signed by the attorneys of the respective parties, 
in which it was agreed that the decree should not be car- 
ried out except by written consent of counsel. On June 4, 
1904, the referees reported to the court that they could 
not make a fair and equitable partition of the premises, 
and recommended sale. This report was afterwards con- 
firmed, and the referees directed to sell the property as 
required by law. On the date of sale there was filed a 
stipulation, signed the previous day by the only counsel 
appearing of record, in which it was agreed that the order 
authorizing the sale of the property be vacated, and all 
proceedings thereunder be declared void, and that the pro- 
posed sale be discontinued. The stipulation recites that 
it is made by reason of the former stipulation and because 
of the fact that the parties had not agreed to proceed with 
the case. Ignoring this stipulation, the referees sold the 
land. Plaintiff was the purchaser at the sale. Two days 
subsequent to an order of the court confirming the sale, 
defendant filed a motion to set aside the order of confirma- 
tion, alleging as her reasons the existence of the above 
facts relative to the stipulations. At the next term of 
court defendant filed another motion, in which she asked 
that the order confirming the report of June 4, 1904, and 
an order of July 27, 1904, modifying the same, be vacated, 
and the sale set aside. From the judgment of the court 
sustaining defendant’s motions plaintiff appeals. 

1. It is not necessary to consider the legal effect of 
the first stipulation. Both parties complied with its terms 
for three years. Finally, referees took steps toward mak- 
ing a sale of the property. Then it was that the second stip- 
ulation was filed. There was no contention that it was 


464 NEBRASKA REPORTS. [Vo 77 


Godfrey v. Cunningham. 


made through fraud. It was on file when the court con- 
firmed the sale. The court’s attention was not called to it. 
No attempt was made to have it annulled. If unjust, it 
might have been set aside upon proper showing, with 
notice. Keens v. Robertson, 46 Neb. 837. Plaintiff’s pres- 
ent counsel should not have moved for confirmation with 
that stipulation on file, without calling it to the court’s 
attention. In our opinion, the confirmation of the sale 
without consideration of the stipulation was an irregu- 
larity justifying the court in setting aside the order of 
confirmation under section 602 of the code. 

2. Plaintiff argues that before defendant can obtain 
relief she must allege and prove that she was prejudiced 
by the irregular proceedings. Many cases are cited by 
appellant to the effect that the moving party must allege 
and prove that he has a valid cause of action or defense 
which would prima facie entitle him to relief. These cases 
pertain to judgments or orders which from their nature 
require evidence as to the merits of the cause of action 
or defense. Such cases need not be distinguished here. 
Indeed, we desire to adhere strictly to that rule. But the 
nature of the judement or order assailed governs the suffi- 
ciency of the motion to annul and the proceedings there- 
under. Where the judgment required evidence on the 
merits to sustain it, the motion or petition assailing it 
should allege, and the evidence in support thereof should 
prove, not only the irregularities complained of, but facts 
relative to the merits which show a prima facie cause of 
action or defense. There must be presented to the court 
such matters as could have been presented upon the trial 
or hearing wherein the judgment or order assailed was 
rendered. Where the order assailed was not based upon 
evidence, but was the natural sequence of the court’s pro- 
ceeding, such as the confirmation of a judicial sale, the 
motion assailing needs to set forth only such irregularities 
as would prima facie show a meritorious reason why the 
sale should not be confirmed. As to whether or not the 
defendant was prejudiced is to be determined from the evi- 


VOL. 77] SEPTEMBER TERM, 1906. 4165 


' Godfrey v. Cunningham. 


dence, which, in the case at bar, is sufficient to sustain the 
court’s finding that the defendant is entitled to the relief 
she secks. In a similar case in this court, Iisk v. Thorp, 
60 Neb. 716, it is said by HoLtcoms, C. J.: “It is not re- 
quired in such instances that there shall be tendered an 
answer, but only that the court shall find from the evi- 
dence that a valid defense exists. This may be found from 
evidence offered in support of the motion filed asking the 
vacation of the judgment.” It cannot be said that the 
court should, before granting the relief, determine that 
the defendant would fare better had the procecdings been 
regular. i 

3. Plaintiff contends that by the filing of the second 
motion defendant either waived the first, or that the court 
could not entertain the second while the first was pending. 
The first motion attacked the order of confirmation, and 
the second interlocutory orders. The latter was not a 
waiver of the former, and no prejudicial error resulted in 
a consideration of both motions at the same time. 

4. Plaintiff alleges error in the court’s ruling upon the 
second motion filed. That motion assailed the interlocu- 
tory orders of the court. In Huffman v. Rhodes, 72 Neb. 
57, it was held that an interlocutory order may be vacated 
at a subsequent term by the same court, without compli- 
ance with the provisions of section 602 of the code. No. 
special procedure therefor is required on the part of the 
trial court in dealing with such orders, and unless an 
abuse of discretion is shown the reviewing court will not 
interfere with the judgment of the trial court in such 
matters. The evidence in this case not only shows the 
existence of the stipulations hereinbefore referred to, but 
the evidence of the defendant discloses that the success- 
ful bid at the sale was grossly inadequate. And, in 
addition to this, a written appraisement of the property in 
controversy clearly indicates that there could have been 
actual partition of the land without prejudice to either 
party. 

33 
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We recommend that the judgincnt of the trial court be 
affirmed. 


AMES and OLDHAM, CC., concur. 


Ry the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


PHILANDER G. LOSO, APPELLANT, V, LANCASTER COUNTY, 
APPELLEE. 


Firep November 10, 1906. No. 14,450. 


1. Counties: PErsoNaL [Nyury: ImMPuUTED NEGLIGENCE. The doctrine of 
identification or imputed negligence does not apply to one injured 
while riding in a private vehicle, where no privity exists between 
the injured person and the owner or driver of the vehicle, and 
the injured person himself is not guilty of contributory negli- 
gence. 

2. : : One who is injured by reason of a defect- 
ive bridge while riding in a private vehicle may recover from 
a county otherwise liable, notwithstanding the negligence of the 
driver, which may have contributed to produce the injury, the 
injured party being free from negligence and having no authority 
or control over the driver. 


8. Case Modified. The first paragraph of the syllabus of Omaha & R. 
V. R. Co. v. Talbot, 48 Neb. 627, modified. 


AppreaL from the district court for Lancaster county: 
LINCOLN Frost, JUubGe. Reversed. 


Field, Ricketts & Ricketts, for appellant. 


J. L. Caldwell, F. M. Tyrrell and Charles EH. Matson, 
contra. 


EPPERSON, C. 


Plaintiff Loso and an assistant went by rail to the 
yillage of Agnew, in Lancaster county, and from there 
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walked a mile and a half to the farm of one Rhoman to 
repair a well. After the work was completed Rhoman’s 
son volunteered to convey them back to the village. A 
horse was hitched to a single buggy, and the three men 
started north along the highway in the direction of Agnew. 
A ravine, over which the defendant, the county of Lan- 
caster, maintained a bridge, crosses the highway at right 
angles. The bridge was 16 feet long, was not protected 
by guard rails, and one corner had settled about a foot, 
causing the structure to slope toward the southeast. When 
the buggy approached the bridge, plaintiff was sitting on 
the east side, his assistant on the west, and Rhoman in the 
middle, driving the horse. A mist was falling and it was 
getting dark. As they approached to cross the bridge, the 
horse slipped on the wet boards and fell. In his efforts 
to arise he fell from the bridge, carrying the buggy and 
the three men with him to the bottom of the ravine, 16 
feet below. Plaintiff was injured, and, under the pro- 
visions of the statute, brought this action against the 
county, alleging that the county was negligent in not 
providing side-rails and in permitting the bridge to slope 
toward one corner. The county contended that the driver, 
Rhoman, was guilty of contributory negligence, and a 
verdict was returned for defendant. The court instructed 
the jury “that, if the driver was negligent in driving upon 
the bridge in the manner he did under the circumstances, 
his negligence would be imputed to the plaintiff, and in 
that event the plaintiff could not recover.” The giving of 
this instruction presents the principal question in the case. 

As a general rule, “there can be no such thing as imput- 
able negligence, except in cases where that privity which 
exists in law between master and servant and principal 
and agent is found.” 16 Am. & Eng. Ency. Law (ist ed.), 
447. The doctrine of imputed negligence or identification 
as to vehicles was first stated in the English case of Thoro- 
good v. Bryan, 8 C. B. 115. It was there held that a 
passenger in a public vehicle, though having no control 
over the driver, must be held to be so identified with the 
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vehicle as to be chargeable with any negligence on the 
part of its managers which contributed to an injury in- 
flicted upon such passenger by the negligence of a stranger. 
This decision has been followed by a few of the courts of 
this country, notably Wisconsin. Prideaux v. City of 
Mineral Point, 438 Wis. 5138. Thorogood v. Bryan, how- 
ever, has been recently overruled by the courts of England, 
because the reasons upon which the decision rests are “in- 
conclusive and unsatisfactory,” and the “identification 
upon which the decision * * * is based has no founda- 
tion in fact.” fills v. Armstrong, 58 L. T. n. s. 423. 

The supreme court of the United States has also de- 
clined to follow Thorogood v. Bryan. In Little v. Hackett, 
116 U. S. 366, Mr. Justice Field, speaking for the court, 
said: 

“The truth is, the decision in Thorogood v. Bryan rests 
upon indefensible ground. The identification of the pas- 
senger with the negligent driver or the owner, without his 
personal cooperation or encouragement, is a gratuitous as- 
sumption. There is no such identity. The parties are not 
in the same position. The owner of a public conveyance 
is a carrier, and the driver or the person managing it is 
his servant. Neither of them is the servant of the pas- 
senger, and his asserted identity with them is contradicted 
by the daily experience of the world.” 

Not only are the authorities to the effect that the doc- 
trine of identification or imputcd negligence has no ap- 
plication to public conveyances, but the overwhelming 
weight of authority is that the doctrine cannot be extended 
to private vehicles. 

Sanborn, J., speaking for the court, in Union P. R. Co. 
v. Lapsley, 51 Fed. 174, uses this language: “But, where 
the owner and driver of a team and carriage invites an- 
other to ride in his carriage, no relation of principal and 
agent is created; no relation of master and servant is es- 
tablished; the owner and driver of the team is not con- 
trolled by and is not in any sense the agent of the invited 
guest; and to hold him responsible for the negligence of 
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the former, by whose permission alone he rides, is unau- 
thorized by law and repugnant to reason. That he who 
suffers injury from another’s negligence may recover 
compensation of the wrongdoer is a principle founded in 
natural justice, and sustained by every precedent. That 
where the negligence of the person injured has contributed 
to the injury he caunot so recover, because it is impracti- 
cable in the administration of justice to divide and appor- 
tion the compensation in proportion to the varying de- 
grees of concurring negligence, is equally well settled. 
But that he whose wrongful act or omission has caused the 
injury and damage, and who upon every consideration of 
justice and reason ought to make compensation for it, 
shall be permitted to escape because a third person, over 
whom the injured person had no control, and whose only 
relation to him was that of a guest to his host, has been 
guilty of negligence that contributed to the injury, is 
neither just nor reasonable. According to.the verdict of 
this jury, a loss of $1,000 was entailed upon the decedent 
by the negligence of this defendant. The defendant’s 
wrongful omission was the proximate cause of this dam- 
age. The decedent in no way caused or contributed, by 
any act or omission.of hers, to this injury. She had no 
control over her brother, the driver, who may have con- 
tributed by his carelessness to the damage. Upon what 
principle, now, can it be justly said that the decedent must 
bear all this loss when she neither caused, was responsible 
for, nor could have prevented it, because this third person 
assisted to cause the injury, the proximate cause of which 
was the wrongful act of the defendant company? If there 
exists in the realm of jurisprudence any sound principle * 
upon which so unrighteous 4 punishment of the innocent 
and the discharge of the guilty may be based, we have been 
unable to discover it.” 

In Dean v. Pennsylvania R. Co,, 129 Pa. St. 514, 6. L. 
R. A. 148, it is said: “Quotations might be given from 
many cases in the different states, illustrating the very 
firm and emphatic manner in which the doctrine of this 
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celebrated case (Thorogood v. Bryan) has been denied. 
The authorities in England, and the great current of au- 
thorities of this country, are against it. Nor can I see 
why, upon any rule of public policy, a party injured by 
the concurrent and contributory negligence of two persons, 
one of them his common carrier, should be held, and the 
other released from liability. As to this, I speak only for 
myself. In my opinion there is no principle consonant 
with common sense, common houesty, or public policy, 
which should hold one not guilty of any negligence, either 
of omission or commission, for the negligence of another, 
imputed to him under such circumstances. * * * Dean 
was riding in the wagon merely by invitation of Fields, 
who happened to be going in the direction of Dean’s home 
with a load of provisions. He was carried without com- 
pensation, merely as an act of kindness on the part of 
Fields, who had sole control of the team and of the wagon. 
The case is similar in this respect to Carlisle v. Brisbane, 
113 Pa. St. 544, and the case of Follman v. Mankato, 35 
Minn. 522. Weare clearly of opinion that if Dean himself 
was guilty of no negligence, the negligence of Fields can- 
not be imputed to him.” See also Bunting v. Hogsett, 
139 Pa. St. 363. : 

In Dyer v. Erie R. Co., 71 N. Y. 228, the plaintiff was 
injured while crossing the defendant’s railroad track on 
a public thoroughfare. He was riding in a wagon by the 
permission and invitation of the owner of the horse and 
wagon. At that time a train standing south of certain 
buildings, which prevented its being seen, had started to 
back over the crossing without giving the driver of the 
* wagon any warning of its approach. The horses, becom- 
ing frightened by the blowing off of steam from engines in 
the vicifity, became unmanageable, and the plaintiff was 
thrown, or jumped, from the wagon, and was injured by 
the train, which was backing. It was held that no relation 
of principal and agent arose between the driver of the 
wagon and the plaintiff, and although he traveled volun- 
tarily, he was not responsible for the negligence of the 
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driver, where he himself was not chargeable with negli- 
gence, and there was no claim that the driver was not 
competent to control and manage the horses. 

In Robinson v. New York C. & H. R. R. Co., 66 N. Y. 
11, 23 Am. Rep. 1, it is said by Church, C. J.: “It is, 
therefore, the case of a gratuitous ride by a female upon 
the invitation of the owner of a horse and carriage. The 
plaintiff had no control of the vehicle, nor of the driver in 
its management. It is not claimed but that Conlon was 
an able-bodied, competent person to manage the establish- 
ment, nor that he was intoxicated, or in any way unfit to 

_have charge ef it. Upon what principle is it that his negli- 
gence is imputable to the plaintiff? It is conceded that 
if by his negligence he had injured a third person, she 
would not be liable. She was not responsible for his acts, 
and had no right and no power to control them. True, she 
had consented to ride with him, but as he was in every 
respect competent and suitable, she was not negligent in 
doing so. Can she be beld by consenting to ride with 
him to guarantee his perfect care and diligence? There 
was no necessity for riding with him. It was a voluntary 
act on the part of plaintiff, but it was not an unlawful 
or negligent act. She was injured by the negligence of a 
third person, and was free from negligence herself, and I 
am unable to perceive any reason for imputing Conlon’s 
negligence to her. * * * Jam unable to find any legal 
principle upon which to impute to the plaintiff the negli- 
gence of the driver. The whole argument on behalf of the 
appellants on this point is contained in the following 
paragraph from the brief of its counsel: ‘So if the plain- 
tiff had proceeded on this journey upon the invitation of 
Conlon for the like purpose, she having voluntarily in- 
trusted her safety to his care and prudence, and thus 
exposed herself to the risk of injury arising from his. 
negligence or want of skill, she should be precluded from 
recovering if he thereby contributed to her injury.’ If 
this argument is sound why should it not apply in all 
cases to public conveyances as well as private? The 
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acceptance of an invitation to ride creates no more re- 
sponsibility for the acts of the driver than the riding in 
a stage-coach, or even in a train of cars, providing there 
was no negligence on account of the character or condi- 
tion of the driver, or the safety of the vehicle, or other- 
wise. It is no excuse for the negligence of the defendant 
that another person’s negligence contributed to the injury, 
for whose acts the plaintiff was not responsible. The 
rule of contributory negligence is very strict in this state, 
and should not be extended, nor should the rule of 
imputable negligence be extended to new cases where the 
reason for its adoption is not apparent.” 

In 7 Am. & Eng. Ency. Law (2d ed.), 447, the rule is 
stated thus: “Occupants of private conveyances. In the 
second class of cases there has been, and still is, much 
conflict among the authorities, but the true principle 
seems to be that when a person is injured by the negli- 
gence of the defendant and the contributory negligence 
of one with whom the injured person is riding as a guest 
or companion, such negligence is not imputable to the 
injured person; while, on the other hand, it may be 
imputable when the injured person is in a position to 
exercise authority or control over the driver.” 

In 1 Thompson, Commentaries, Law of Negligence, sec. 
502, it is said: “While there are a few untenable decisions 
to the contrary, nearly all American courts are agreed that 
the rule under consideration extends so far as to hold that 
where a person, while riding on a private vehicle by the 
invitation of the driver, or the owner, or the custodian 
of the vehicle, and having no authority or control over 
the driver, and being under no duty to control his con- 
duct, and having no reason to suspect any want of care, 
skill, or sobriety on his part, is injured by the concurring 
negligence of the driver and a third person or corpora- 
tion, the negligence of the driver is not imputed to him 
so as to prevent him from recovering damages from the 
other tort feasor.” See also: Covington T. Co. v. Kelly, 
36 Ohio St. 86; Masterson v. New York C. & H. R. R. Co., 
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84. N. Y. 247; Streuss vr. Newburgh BL R. Co., 89 N.Y. 
Supp. 998; Kessler v. Brooklyn H.R. Co., 38 XN. Y. Supp. 
799; Metropolitan Street R. Co. v. Poiell, 89 Ga. 601; 
City of Leavenworth v. Hatch, 57 Kan. 57; Cahill v. 
Cincinnati, NV. O. & T. P. R. Co., 92 Ky. 345; Noyes v. Bos- 
cawen, 64 N. H. 361; Ourerson v. City of Grafton, 5 N. 
Dak. 281; St. Clair Street 2. Co. v. Fadice, 43 Ohio St. 91; 
Carlisie v. Brisbane, 113 Pa. St. 544; Philadelphia, W. & 
B. R. Co. v. Hogceland, 66 Md, 149; Baltimore & 0. R. Co. 
vo. State, T9 Md. 335; Alabama & V. R. Co. v. Davis, 69 
Miss. 444; Follman v. Mankato, 35 Minn. 522; Board of 
Commissioners v. Mutchler, 1387 Ind. 140; Beeke v. Alis- 
sour. P. R. Co., 102 Mo. 544; Sluder v. St. Louis Transit 
Co., 189 Mo. 107; Larkin v. Burlington, C. R. & N. RB. Co., 
85 Ia. 492; Randolph vr. O'Riorden, 155 Mass. 831; Tomp- 
kins v. Clay Strect R. Co., 66 Cal. 163; Duval v. Atlantic 
C. L. R. Co., 1384 N. Car. 331, 65 L. R. A. 722; Louisville 
& N. R. Co. v. Molloy’s Adm’a, 91S. W. (Ky.) 685. 

The overwhelming weight of authority in this country 
is that the negligence of the driver of either a public or 
private vehicle is not imputable to the passenger or guest. 
Especially should this rule apply to a case like the one in 
hand, where it was not shown that the relation of master 
and servant, or principal and agent, or the like, existed, 
and where it was not shown that the plaintiff had any 
control, or right of control, of the driver. 

In 1 Shearman & Redfield, Law of Negligence, sec. 66, 
the authors, after giving the history of the doctrine 
announced in Thorogood v. Bryan, say: “The only rem- 
nant of this doctrine which remains in sight anywhere 
is the theory that one who rides in a private convey- 
ance thereby makes the driver his agent, and is thus 
responsible for the driver’s negligence, even though he has . 
absolutely no power or right to control the driver. This 
extraordinary theory, which did not even occur to the 
hair-splitting judges in Thorogood v. Bryan, was in- 
yented in Wisconsin, and sustained by a process of elab- 
orate reasoning. * * * The notion that one is the 
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‘agent? of another, who has not the smallest right to con- 
trol or even advise him, is difficult to support by any 
sensible argument. This theory is universally rejected, 
except in the three states mentioned (Wisconsin, Ne- 
braska, and Montana) and it must soon be abandoned 
even there.” 

We have not overlooked the case of Omaha & R. V. R. 
Co. v. Talbot, 48 Neb. 627, referred to in 1 Shearman & 
Redfield, Law of Negligence, sec. 66, supra. In that case 
this court imputed to the plaintiff the carelessness of 
the driver of a private conveyance on the ground that 
the driver inust be considered the agent of the plain- 
tiff. It was held in the first paragraph of the syllabus: 
“(1) That the conveyance being a private one the driver 
was the agent of the injured person. (2) If the act of 
the driver in going upon the crossing without looking and 
listening was negligence which contributed to the injury 
received, the injured person cannot recover.” A consid- 
eration of the doctrine of imputed negligence was not 
necessary to the disposition of the case. Pridcauxr v. 
City of Mineral Point, 43 Wis. 513, was followed without 
a discussion of the numerous authorities in conflict there- 
with. This question was not discussed in the opinion, 
but the learned commissioner assumed that the doctrine 
of imputed negligence applied to that case. 

A correct conclusion was reached in the Talbot case, 
and it has been reaffirmed by this court in numerous sub- 
sequent cases, among which are: Brady v. Chicago, St. 
P. M. & O. R. Co., 59 Neb. 233; Hajsck v. Chicago, B. & 
Q. R. Co., 68 Neb. 539, 5 Neb. (Unof.) 67. However, the 
question of imputed negligence or identification was not 
necessarily involved, because in that case plaintiff was 
guilty of contributory negligence in attempting to cross 
a railroad track without taking the precaution to stop, 
look and listen. It was therefore immaterial in that case 
whether or not the negligence of the driver was imput-. 
able to the plaintiff. His own contributory negligence 
was a bar to a recovery against the railroad company. 
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See cases last above cited, and also Colorado & S. R. Co. 
v. Thomas, 33 Colo. 517. Mr. Commissioner AMES 
held in Hajsek v. Chicago, B. & Q. R. Co., 68 Neb. 539: 
“Except with respect to the relation of partnership, or 
of principal and agent, or of master and servant, or the 
like, the doctrine of imputed negligence is not in vogue in 
this state.” Although this decision was vacated on re- 
hearing and the judgment affirmed on the ground that 
the plaintiff was guilty of contributory negligence (5 
Neb. (Unof.) 67), no doubt remains that what was said 
in that case concerning the doctrine of imputed negli- 
gence is the law in this state, and is sustained by. the great 
weight of authority in this country. See, also, Huff v. 
Ames, 16 Neb. 189. We are therefore of opinion that the 
Talbot case should be modified in so far as it makes the 
driver of any private vehicle the agent of his guest, and 
applies the doctrine of identification or imputed negli- 
gence to all persons injured while riding in a private con- 
veyance, no matter what the circumstances or relation- 
ship of the parties may be. 

The defendant in the case at bar cites cases which, 
it is contended, support the theory of imputable negli- 
gence. In Bartram v. Sharon, 46 L. R. A. 144, 71 Conn. 
686, it was held: ‘No recovery can be had under a stat- 
ute giving a right of action for a penalty in case of in- 
juries caused by a defective highway, where the injury is 
caused by such defect combined with the negligence of a 
third person.” To the same effect is Orr v. City of Old- 
town, 99 Me. 190, 58 Atl. 914. These cases were not 
based upon the doctrine of imputed negligence, but each 
was founded upon a statute which the court construed 
as giving a cause of action only in the event that the 
injury arose wholly from the defective highway. It is 
not contended that our statute is of such narrow scope. 
In Mullen v. City of Owosso, 100 Mich. 103, the conten- 
tion of defendant herein is upheld, but by a divided court. 
Hooker, J., with whom concurred the chief justice, wrote 
an able dissenting opinion, concluding in these words: 


476 NEBRASKA REPORTS. [Vou. 77 


Loso v. Lancaster County. 


“The time has arrived when the question must be settled. 
I think it should be in conformity to the weight of 
authority, and the better rule.” Hvensen v. Lerington 
& B. Street R. Co., 187 Mass. 77, 72 N. E. 355, was dis- 
posed of very much as Omaha & R. V. R. Co. v. Talbot, 
48 Neb. 627, and is subject to the same objection. The 
court apparently assumed, without discussion, that the 
doctrine of imputed negligence applied. Defendant cites 
other cases that may be distinguished from the case before 
us. These we will not review at length. Many of them 
were cases brought to recover for injuries received at 
railroad crossings by collision with locomotives, and 
where the injured party himself was negligent, or could 
by the exercise of ordinary care and prudence have 
checked or remonstrated with the driver as they were 
approaching a known place of danger. 

We are convinced that imputable negligence exists only 
where there is privity between the injured person and the 
one whose contributory negligence cooperated with the 
negligence of the defendant in causing the injury. In 
the case before us, plaintiff was practically unacquainted 
with the defective bridge. He had no reason to believe it 
dangerous. He accepted an invitation from Mr. Rhoman, 
the owner of the vehicle in which the plaintiff was rid- 
ing- when the injury was inflicted. Rhoman was not 
under the control of the plaintiff. He was not plaintiff’s 
agent or servant. No privity existed between them. 
Plaintiff was acquainted with no facts which would 
prompt a prudent man to interfere with the course taken 
by the driver. The first danger he knew was the slipping 
of the horse when it fell upon the bridge. This was fol- 
lowed immediately by the precipitation of the plaintiff 
to the bottom of the ravine. At no time could plaintiff 
advise or remonstrate with his driver. We find no sound 
rule of law by which the negligence of Rhoman, if any, 
may be imputed to the plaintiff under ‘the circumstances 
disclosed in this case. In our opinion, the instruction 
complained of imputing the negligence of the driver, if 


VOL. 77 SEPTEMBER TERM, 1906. 477 


St. Paul Harvester Co. v. Faulhaber. 


any, to the plaintiff was wrong and should not have been 
given. 

In his petition plaintiff alleged that the injury was 
caused “without any fault or negligence on the part of 
the plaintiff or the person driving said vehicle.” Defend- 
ant now contends that by reason of this allegation plain- 
tiff was required to prove that Rhoman, the driver, was 
without negligence. In construing a petition most 
strongly against a party pleading, courts should not re- 
sort to a technical construction of the words used. The 
allegation referred to was unnecessary. It did not add to 
plaintiff’s cause of action. It was pleading a conclusion, 
and should be construed as though it read: “Said injury 
was without fault or negligence of the person driving, 
which could be imputed to the plaintiff.” 

We recommend that the judgment of the district court 
be reversed and the cause remanded for a new trial. 


AMES and OLpHa4M, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for a new trial. 

REVERSED. 


Sr. PauL HARVESTER COMPANY, APPELLEE,:V. LOUIS 
FAULHABER, SR., ET AL., APPELLANTS. 


Firep NovemsBer 10, 1906. No. 14,488. 


New Trial. Newly discovered evidence, merely cumulative in char- 
acter, may be a sufficient ground for granting a new trial, if the: 
circumstances of the record are such as to render it highly prob- 
able that it would, if produced, have changed the result of the 
trial. German Nat. Bank v. Edwards, 63 Neb. 604. 


APPEAL from the district court for Lancaster county: 
Epwarp P, Hotmus, Jupen. Reversed, 
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Talbot & Alien, for appellants. 
B. F. Johnson and Clark & Allen, contra. 


EPPERSON, C. 


In 1890, the plaintiff, St. Paul Harvester Company, 
recovered judgment against appellants in the district 
court for Lancaster county. This judgment became dor- 
mant, and in 1994 plaintiff instituted these proceedings 
to revive it. Defendant, Louis laulhaber, Sr., objected 
to revivor because no summons had been served on him 
in the original action and the court never acquired juris- 
diction over his person. Trial was had to the court, an 
order reviving the judgment was entered, and defendant; 
Faulhaber, Sr., appeals. 

The principal questions argued are that the evidence 
does not sustain the judgment of revivor, and the court 
erred in not granting a new trial on the ground of newly 
discovered evidence. The officer’s return showed that 
appellant was served by delivering to him personally a 
true and certified copy of the writ. The deputy sheriff, 
who made the return, testified that he did not remember 
anything about the circumstances of this particular sum- 
mons, but that it was duly served that way or he would 
not have made the return. He stated that he did not 
know appellant personally. “Q. Would it have been pos- 
sible for you to have served someone else instead of old 
man Faulhaber? A. If anybody had been at his house 
when I was there, and represented to be him when I 
asked him his name, and claimed that he was Faulhaber, 
Sr., I might have done that, not knowing him personally; 
but I don’t think that would be possible. Q. You 
wouldn’t swear positively now that you served Louis Faul- 
haber, Sr., as you have no recollection of that fact? 
A. I would only rely at this time on my return on 
the summons at that time.” Appellant testified positively 
that no summons was ever served on him in this case; that 
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he was never sued in his life; that soon after the judg- 
ment was obtained he learned of it through a letter 
received from plaintiff’s attorney, Mr. Stewart, and 
thereupon consulted his attorney, Mr. Stearns. John M. 
Stewart, who was at one time attorney for plaintiff, and 
who obtained the purported judgment herein sought to 
be revived, testified that soon after the judgment was 
obtained he, in company with appellant and his attorney 
Stearns, interviewed the deputy sheriff as to the service, 
after which witness told Stearns that he would not put 
appellant to the trouble and expense of an injunction 
suit to restrain the collection of the judgment, and that 
thereafter plaintiff made no attempt to collect the judg- 
ment from appellant. R. D. Stearns, who was attorney 
for appellant in 1890, corroborated the testimony of Mr. 
Stewart. Other testimony was introduced tending to 
show that appellant was financially responsible at the 
time the original judgment was entered, and that collec- 
tion could have been made at any time from that date 
until the present suit was begun, but no effort was made 
along that line. We have read the evidence carefully and 
are convinced that there is serious doubt as to the cor- 
rectness of the conclusion of the learned trial court. In 
this state of the record, defendant asked a new trial on the 
ground of newly discovered evidence. It was shown that 
the witness Stearns had discovered a written memoran- 
dum, which, omitting title, is as follows: “Action. In- 
junction Suit. Date, 1890, Sep—. Looked after the 
above matter and got judgment vacated as to Faulhaber, 
Sr.” Stearns says in his affidavit: “Affiant, at the time 
of giving his testimony in the case, had forgotten that any. 
record of the transaction had been made. Affiant further 
says that, owing to the agreement made between L. Faul- 
haber, Sr., and the attorney for the St. Paul Harvester 
Co., by which L. Faulhaber, Sr., was to be released from 
the judgment, said injunction suit was not filed.” Other 
newly discovered evidence was to the effect that Mr. 
Stewart, plaintiff’s attorney, had admitted that there was 


480 NEBRASKA REPORTS. [ VOL. 77 


Beam v. Beam, 


no judgment against Faulhaber, Sr. A proper showing of 
diligence was made, and it seems clear to us that a new 
trial should have been granted. It is argued that the 
new evidence was merely cumulative. Be that as it may, 
in such a close case as this is, we think the offered evi- 
dence might have changed the result. German Nat. Bank 
v. Edwards, 63 Neb. 604. The testimony given by the wit- 
nesses as to conversations and transactions had 14 years 
previous was necessarily lacking in positiveness, and the 
newly discovered evidence would be of value in fixing 
certainty to the facts testified to by them. 

We recommend that the judgment be reversed and the 
cause remanded for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new irial. 

REVERSED. 


ISAIAH Goop BEAM, APPELLEE, V. JAMES C, BEAM ET AL., 
APPELLANTS. 
Firep Novemser 10, 1906. No. 14,463. 
Evidence examined, and held to support the finding of the district 
court. 


APPEAL from the district court for Nuckolls county : 
LESLIE G. HturbD, Jupcn. Affirmed. 


Mockett & Matticy, R. D. Sutherland, George W. Groves 
and C. F. Strop, for appellants. 


S. W. Christy, contra. 


Durrin, C. 


December 26, 1902, Michael Beam, the father of the 
plaintiff and of the defendants James C. Beam and Phoebe 
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Glock, made a contract with the plaintiff, by the terms of 
which plaintiff was to pay to Mrs. Carrie Mathis $1,200 
with intcrest, to Philip Glock $350, to Robert Tweed $60, 
and to Mrs. Glock $1,000. In addition he was to furnish 
the said Michacl Benm with a comfortable home, board, 
nursing, care, washing, mending, medicines, physician’s 
care, when needed, and $100 per annum; in consideration 
of which the said Michael Beam agreed that plaintiff 
should have the full control, use and income from the 
north half of section 24, township 4, range 5, in Nuckolls 
county, for and during the term of the natural life of 
said Michael, and at his death the premises were to becoine 
the absolute property in fee simple of the plaintiff. There- 
after Michael Beam lived upon the farm with his son until 
July 21, 1908, when he demanded a surreuder of the con- 
tract, which being refused, he left the house, and from 
that date until April 8, 1904, made his home with his 
daughter Phoebe Glock, spending, however, some time in 
Kansas with his son James C., and also visiting the te.- 
ritory of Oklahoma. On August 11, 1903, the plaintiff 
wrote his father, who was then in Kansas, stating that he 
and his wife had made up their minds to leave the farin 
and that his father could have it to do with as he pleased; 
that he would leave March 1, 1904. He concluded the 
letter by saying: “This is the last writing I ever expect 
to do to you, and I don’t want you to answer this or to 
come near me or in my house so long as I live, for I have 
not misused you, and Emma says the same, to stay away. 
P. S. I will give you the contract March 1, 1904. Burn 
that will at once and forever shut up about thing. Hop- 
ing you will find some fool that you can run over and 
knock down, then kick him for falling.” Thereafter the 
plaintiff visited his father in Kansas, and tried to 
induce him to return to his home. One or more 
letters asking his father to return were written by the 
plaintiff, but all without effect. On April 8, 1904, the 
old gentleman returned to the farm where, after a few 
days, he was taken sick and died on the 19th of April, 
34 
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1904. After his death the plaintiff brought this action 
against the defendants, his brother and sister, to enforce 
specific performance of the contract made with his father, 
alleging full performance upon his part. It is not coa- 
troverted that, after the making of the contract, the plain- 
tiff paid Michael Beam $100, Carrie Mathis her claim of 
$1,200, and interest, Robert Tweed $60, and interest, 
Philip Glock about $200, and he tendered into court $100 
for Philip Glock, and $1,000 for Phocbe Glock; that he 
paid something over $100 on account of doctor’s bills and 
funeral expenses of his father. The answer of the de- 
fendants alleges that plaintiff had failed to comply with 
the terms of the contract made with his father, and had 
violated and repudiated that contract; that the contract 
was obtained by undue influence, and also alleges the 
mental incapacity of Michael Beam to make the contract. 
The evidence is contained in a voluminous bill of excep- 
tions, and we will confine our consideration of the testi- 
mony to what we regard as most material in determining 
the rights of the parties. 

The land in controversy is worth from $16,000 to 
$18,000. Prior to the making of the contract Michael 
Beam had advaneed to his oldest son, James C., money and 
property to the amount of about $7,000. The daughter 
had been thoroughly educated in the usual branches, as 
well also as in music. These matters the father had dis- 
cussed with a number of the witnesses, and one of them 
testified: “He told me what he had done for Mrs. Glock 
and Jim; that Jim had all that was coming to him, and 
that Mrs Glock had chosen between an education and in- 
terest in the estate, and she had taken the education, and 
Good had done the work at hlome all the time and should 
have the farm.” Prior to the making of this contract the 
old gentleman had caused a conditional deed of the farm 
to be made to his son Good, and called on a notary to 
acknowledge it. The notary read it over, and advised that 
before he execute it he consult with one of his old friends, 
a Mr. Tweed. Tweed advised against the making of the 
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deed, and told him to keep his property in his own hands, 
and the deed was destroyed. This deed, like the contract 
in suit, provided for the payment to the old gentleman of a 
certain annual sum, $1,000 to his daughter, the debts men- 
tioned above, and a certain amount to his son James C. 
Afterwards the contract in question was drawn up by 
some party at the solicitation of the plaintiff, who left it 
on the forenoon of the day of its date in the hands of a 
notary, and on the afternoon of that day Michael Beam 
called and executed it, DBefore execution, the notary, at 
his request, read it to him twice, and that part of it provid- 
ing for his own “keep,” as he termed it, was read three 
times, after which it was duly signed and acknowledged. 
We infer from a careful reading of the evidence that some- 
time after its execution the old gentleman was led to be- 
lieve, from conversations with third parties, that the con- 
tract operated as an absolute conveyance of the land, or, 
as it is termed by one of the witnesses, “a bond for a deed,” 
and divested him of all interest in it. It was then, appar- 
ently, that he became dissatisfied and demanded a return 
of the contract. This being refused, he left the farm, as 
before stated, and remained away from July until the fol- 
lowing April. We cannot avoid the impression that, if the 
old gentleman’s suspicions had not been aroused as to the 
character of the contract, if he had not been led to believe 
that it took from him all interest in the land, this con- 
troversy never would have arisen. Nevertheless, when he 
demanded a rescission of the contract and a surrender of 
the agreement, and the plaintiff, in his letter of August 
11, agreed to surrender it, this may have operated as a 
rescission, unless it is further made to appear that the old 
gentleman returned to the farm of his own volition and 
with a full understanding of what he was doing. On his 
return, one of his grandchildren asked him when he was 
going away, and he replied that he had come to stay, that 
it was his home, that he never would have left it except for 
the interference of other parties. To one of the neighbors, 
with whom he rode from church on the Sunday preceding 
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his return, he said that he was going back, that there was 
no place like home. The doctor who attended him in his last 
illness, and others who saw him during the time, testified 
to his full mental capacity up to within two or three days 
of his death. There is some evidence in the record tending 
to show mental incapacity on his part about the time the 
contract was made, and thereafter, but its character is 
such as not to impress us as entitled to any great weight, 
and, when compared with that of his physician and those 
who were most intimately acquainted with him, is com- 
pletely overcome. One other circumstance, while not 
affecting the legal rights of the parties, should be men- 
tioned. While in Kansas, and before returning to the 
farm, the old gentleman had a will prepared, by the terms 
of which he gave his daughter Phoebe $2,000, and his son 
James $1,000. <A life estate in the farm was vested in his 
son Good, with remainder over to Good’s children. He had 
also prepared a deed, in which his property was disposed 
of in the same way. These several instruments, and his 
frequent talks with his friends and neighbors, impress us 
with the belief that the old gentleman had always thought 
that his eldest son had received his share of the estate, and 
that an additional amount of $1,000 or $2,000 was the full 
share of the daughter in addition to what she had already 
received in the way of education and other advancements, 
and that, even while the misunderstanding between him- 
self and his son Good existed, he intended to hold the farm 
for Good and his children. The evidence is quite con- 
clusive as to the good care and consideration which the 
father received while living with the plaintiff, and were it 
not for the letter which the plaintiff himself wrote to his 
father, and another one found in the record written to his 
brother James, we would be disposed to say that the rela- 
tions between the parties were as pleasant as usually exist 
between father.and son living in the same house and con- 
ducting the same farm. While there was some excuse for 
writing the letters referred to, in the heat of the moment, 
and while the son was laboring under the impression that 
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the large sums of money paid on behalf of his father 
were lost, we find in those letters the only strong evidence 
against the enforcement of this contract, but, on the whole, 
are satisfied that the district court took the correct view 
of the case in entering a decree ordering a specific perform- 
ance. 

We recommend an affirmance of the decree. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED, 


WILLIAM REESE, APPELLANT, V. WATARWE HARLAN, 
APPELLEE. 


SOLOMON WOODHULL, APPELLANT, V. AGGIE WOODHULL, 
APPELLEE. 


JOSEPHINE HARLAN, APPELLANT, V. ALICE E'REMONT, 
APPISLLEE, 


Ficep NovemBer 10, 1906. Nos. 14,490, 14,491, 14,492. 


Indians: ALLOTTEE oF LANDS: EstaTE oF Winow. The widow of an 
allottee of Omaha Indian lands is entitled to a life estate in the 
equitable fee of her deceased husband, with remainder over to 
the issue of the marriage, or to the surviving father or mother 
of the husband if no issue survive her. 


‘ APPEALS from the distr‘ct court for Thurston county: 
WILLIAM A. REDICK, JUDGE. Affirmed. 


H. Chase, for appellants. 
Thomas L. Sloan, contra. 


Durrm, C. ; 


These three cases involve the right of the widow of an 
allottee under the act of congress,approved August 7, 1882, 
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to a life estate in the unexpired equitable title of the al- 
lottee to Indian lands after the death of her husband as 
against the father or the mother of the deceased. The 
appellant claims that the unexpired term of 25 years dur- 
ing which the United States holds the legal title in trust 
is a chattel real which, under the terms of the sixth section 
of the act, descends to the next of kin, and that our statute 
giving the widow a life estate in the absence of issue is not 
applicable. The sixth section, so far as it affects the case, 
is as follows: “That upon the approval * * * by the sec- 
retary of the interior, he shall cause patents to issue * * * 
of the legal effect and declare that the United States does 
and will hold the land thus allotted for the period of 25 
years in trust for the sole use and benefit of the (allottee) 
* * * or in case of his decease, of his heirs according to 
the laws of the state of Nebraska, and that at the expira- 
tion of said period the United States will convey the same 
by patent to said Indian or his heirs as aforesaid, in fee 
discharged of said trust and free of all charge or incum- 
brance whatsoever. And if any conveyance shall be made 
of the lands or any contract made touching the same be- 
fore the expiration of the time above mentioned, such con- 
veyance or contract shall be absolutely null and void: 
Provided, That the law of descent and partition in force in 
said state shall apply thereto after patents therefor have 
been executed and delivered.” 22 U. S. St. at Large, p. 
342, ch. 434. 

In Porter v. Parker, 68 Neb. 338, and McCauley v. 
Tyndall, 68 Neb. 685, the question was examined and de- 
termined against the contention of the appellant, and, fol- 
lowing these cases, we recommend an affirmance of the de- 


cree of the district court. 
ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED, 
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MYERS ROYAL SPICE COMPANY, APPELLANT, V. WALLACE B. 
GRISWOLD, APPELLER. 


FILED NoveMBER 10, 1906. No. 14,456. 


Sale: BREAcH oF Contract: Damaces. Plaintiff, through its traveling 
salesman, took defendant’s order for a quantity of ‘‘stock food.” 
At the time the order was taken such salesman was assisting 
the defendant in selling and creating a market for stock food 
of the same kind previously sold to the defendant by plaintiff. 
and the order was given on condition that such salesman would 
continue thus to assist the defendant for a certain time. The 
salesman left immediately after taking the order, and gave the 
defendant no further assistance. Held, That the measure of de- 
fendant’s damage is the reasonable value of the services which 
were to be rendered to him by the salesman according to the 
terms of the contract of sale. 


APPEAL from the district court for Lancaster county: 
Ikepwarp P. HomMgs, Jupen. Reversed. 


Wilson & Brown, for appellant. 
H. J. Whitmore, contra. 


ALBERT, C. 


This litigation commenced in justice court, and reached 
the district court on appeal. The petition alleges the sale 
and delivery of certain stock food by the plaintiff to the 
defendant, and that there is due therefor from the defend- 
ant to the plaintiff the sum of $120, with interest from 
October 6, 1903, the date of sale. The answer contains a 
general denial, which is followed by these allegations: 
“Purther answering defendant alleges that the goods for 
which plaintiff now asks judgment in this action were 
shipped by plaintiff to defendant upon the express condi- 
tion and understanding ‘hat the plaintiff should have an 
experienced salesman come to and remain in defendant’s 
territory for at least one week, actively at work soliciting 
orders from the trade for plaintiff’s goods, and introduc- 
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ing same to the public, and thereby enable this defendant 
to build up a market for the goods theretofore received by 
him from plaintiff as well as the goods described in plain- 
tiff’s petition; that plaintiff wholly failed to keep and 
comply with the said agreement, and did not send a sales- 
man to remain and work in said territory for at least one 
week, and that by reason thereof this defendant, when said 
goods arrived at Lincoln, refused to accept them, but 
placed them in his warehouse, and immediately notified 
plaintiff that he would not accept them and that they 
were in the warehouse subject to plaintiff’s disposal, and 
that defendant has since repeatedly notified plaintiff of 
his rescission of said purchase, but that plaintiff has failed 
and neglected to remove said goods from defendant’s 
warehouse where they still remain subject to plaintiff’s 
order.” As a further defense, in the nature of a counter- 
claim, the answer alleges that in May, 1903, and previous 
to the sale and delivery of the goods in question, the plain- 
tiff had sold a quantity of goods of the same character, and 
that it was a part of the contract of the sale thereof that 
the plaintiff would “at once put one or more experienced 
men at work in defendant’s territory who would travel 
with defendant’s men, and introduce said goods and place 
orders for same with defendant, and said Caldwell as- 
sured defendant that the greater part, if not all of said 
trial orders, would be disposed of by plaintiff’s own men, 
and without any expense to defendant, and that defend- 
ant’s own salesmen would be instructed in the best method 
of handling said stock food, and be enabled to conduct a 
successful trade thereof in the future.” It is further al- 
leged that the plaintiff failed to keep and perform its said 
contract with respect to putting one or two men in defend- 
ant’s territory for the purposes hereinbefore stated, and 
did not put a man in said territory until about September 
1, 1903, “who visited but few places, and secured but a 
very few orders,” and that by reason of plaintiff’s failure 
to keep and perform that part of its said contract the de- 
fendant has been damaged in the sum of $170. The de- 
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fendant includes in his counterclaim a charge for freight 
and storage on goods covered by the second sale, that be- 
ing the sale upon which plaintiff bases its right to recover. 
The reply is a general denial. 

The evidence shows that the first contract of sale, as well 
as that upon which plaintiff secks to recover, was made by 
the defendant with a traveling salesman acting for the 
plaintiff, and fully sustains the allegations of the answer 
with respect to the conditions upon which the sales were 
respectively made. It further shows that at the time the 
second sale was made plaintiff’s traveling salesman who 
acted for the plaintiff in making the sale was in the de- 
fendant’s territory in pursuance of the first contract of 
sale assisting the defendant to establish a market for the 
goods; that he represented to the defendant that the goods 
on hand could not be sold on account of the size of the 
packages, unless there were larger packages to go with 
them, and that at his solicitation defendant gave an order 
for a ton of the goods in packages of a larger size, on con- 
dition that the salesman would continue a week longer in 
bis efforts to dispose of the goods already on hand. The 
order was made out in writing and forwarded to the house, 
the salesman adding thereto this provision: ‘Provided 
my services are continued for a time.” It appears from 
the evidence that the salesman left the’ territory immedi- 
ately after taking the order and made no further effort to 
dispose of the goods on hand or establish a market for 
them. The defendant offered evidence tending, it is 
claimed, to show a rescission of the contract of sale on 
which the suit was brought, which was excluded. The 
reason of this ruling is not clear, but it was apparently on 
the theory that, the goods having been delivered, the de- 
fendant could not rescind, but was left to his remedy for 
damages for breach of contract, and the cause was sub- 
mitted on that theory. Ordinarily under such circum- 
stances the defendant would be entitled to rescind. 

Among the instructions given by the court are the fol- 
lowing: “(5) If you find and believe that the plaintiff 
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so failed in its contract, and that the defendant has been 
damaged, then and in that event you are instructed that 
the measure of the defendant’s damage would be the dif- 
ference between the contract price for such merchandise 
and the actual value thereof in the city of Lincoln, in the 
defendant’s possession, after the failure of the said plain- 
tiff to comply with its said contract. (6) That is, in 
event you find and believe that the said plaintiff failed to 
comply with its contract and furnish an agent for a 
reasonable length of time, and that on account thereof 
the merchandise became valueless to the defendant, and 
there was no market therefor, and on account of plaintiff’s 
failure the defendant could not sell the same, then and in 
that event the defendant’s set-off for damages would be 
equal to the amount of the plaintiff’s claim herein and 
there would be no recovery on the part of the plaintiff. 
On the other hand, if you find dnd believe that such goods 
still had a value, notwithstanding the plaintiff’s failure 
to comply with its contract, but that the defendant was 
only embarrassed in the sale thereof, and hindered and 
delayed in the disposition of the same, then and in that 
event, from all the evidence now before you, it is for you 
to say what actual damages the defendant sustained by 
reason of such failure on the plaintiff’s part.” The jury 
found in favor of the defendant in the sum of $185 and, 
after deducting therefrom $131.90, the amount found due 
the plaintiff on its cause of action, returned a verdict in 
favor of the defendant for the remainder. From a judg- 
ment rendered on the verdict the plaintiff appeals. 

The appeal is prosecuted in pursuance of the provisions 
of an act of 1905, providing for appeals to this court in 
all civil cases, and repealing the provisions of the code 
providing a remedy by proceedings in error in such cases. 
Code, sec. 675. The defendant contends that the appeal 
should be dismissed because the act in question is uncon- 
stitutional, Even were we to resolve that question in 
favor of the defendant, it would avail him nothing, be- 
cause we should still be required to review the case. The 
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plaintiff filed a transcript within the time required by the 
amendatory act, as well as within the time required by 
the former provisions of the code with respect to proceed- 
ings in error. The transcript is accompanied by an as- 
signment of errors, wherein the errors are assigned with 
all the particularity required in a petition in error. The 
defendant has entered a general appearance. The juris- 
diction of this court is therefore complete and its duty to 
review the cause imperative, whether the new act provid- 
ing a remedy by appeal or the former provisions of the 
code with respect to proceedings in error be held to be in 
force. Consequently, the constitutionality of the act in 
question is not necessarily involved, and we must forego 
its discussion, 

The plaintiff complains of the instructions hereinbefore 
set out because they do not state the correct rule for the 
measure of damages and have no foundation in the evi- 
dence. This complaint we think is well founded. There 
is no evidence from which the jury could find that the 
goods had depreciated in value in any specific amount 
because of the plaintiff’s failure to comply with its part 
of the contract with respect to furnishing a salesman to 
assist in disposing of them. Indeed, it is hardly conceiv- 
able that such evidence is attainable, because, of necessity, 
it must be based on mere conjecture and speculation as 
to the profits the defendant would have realized in con- 
sequence of the efforts of the salesman furnished by the 
plaintiff had one been furnished. The plaintiff’s default 
‘consists of its failure to furnish a salesman according to 
the terms of its agreement. The defendant’s loss on ac- 
count of such failure is the loss of the services of such 
salesman, and his damage is the reasonable value of the 
services of a salesman to perform the services which the 
plaintiff agreed as part of its contract of sale its sales- 
man would perform for the defendant at the time and 
place specified. The plaintiff also complains of the rul- 
ing of the court on its motion to strike certain portions of 
the answer on the ground that they contain matters in 
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defense which were not pleaded in justice court. No com- 
plaint is made on this ruling in the motion for a new trial, 
therefore it is unnecessary to consider it at this time. 

For the errors in the instruction as to the measure of 
damages, it is recommended that the judgment of the dis- 
trict court be reversed and the cause remanded for fur- 
ther proceedings according to law. 


DUEFIn and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. ; 

REVERSED. 


JOHNS & SANDY ET AL., APPELLANTS, V. IRA REED, SHERIFF, 
APPELLEB. 


Firep NovemMBer 10, 1906. No. 14,465. 


1. Sales: RepiLevin. The creditors of a vendor who has made an illegal 
sale of his property cannot seize the same unless they can show 
that such transfer was an invasion of, and prejudicial to, their 
rights. : 


: Vatiniry. Ordinarily, a sale made with the knowledge and 
intention of both parties that the subject matter thereof shall be 
used for an illegal purpose, is illegal; but where such use is not 
in contemplation of the parties at the making of the sale, a sub- 
sequent use of the subject matter for an unlawful purpose does 
not render the sale illegal. 


3. Conditional Sales: Vatiniry. A condition in a contract of sale, 
whereby the title is to remain in the vendor until the full amount 
of the contract price is paid, is void as against purchasers and 
_ judgment creditors of the vendee in actual possession, unless re- 
duced to writing, signed by the vendee, and a copy thereof filed 
with the county clerk or register of deeds of the proper county. 
Comp. St., ch. 32, sec. 26. 


2. 


APPEAL from the district court for Box Butte county: 
JAMES J. HARRINGTON, JuDGy. Reversed as to defendant 
Reed, , 
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William Mitchell and BR. C. Noleman, for appellants. 


W. G. Simonson, B. F. Gilman and Wilson € Brown, 
contra, 


ALBERT, C. 


This is an appeal from'a judgment rendered in an ac- 
tion of replevin brought against the sheritf to recover pos- 
session of certain property which he had taken under cer- 
tain orders of attachment issued against one Tyler, who is 
not a party to this suit. On and prior to the 16th day of 
June, 1903, Tyler was a licensed saloon-keeper in the city 
of Alliance, and the owner of the saloon fixtures and stock 
of liquors, ete., in controversy in this action. At about 
that date he entered into negotiations with Johns & Sandy, 
the plaintiffs, looking to a sale of his stock and fixtures to 
them. Previous to that time the plaintiffs had been en- 
gaged in the saloon business in the state of Colorado, 
where, according to certain evidence, which was received 
without objection, a saloon license is transferable by as- 
signment. The parties finally reached an agreement and 
a sale of the property from Tyler to the plaintiffs was con- 
summated in the city of Denver. The nominal considera- 
tion paid by the plaintiffs was $4,864, and of this amount 
$3,864 was paid in cash. The remainder was evidenced by 
a promissory note which was deposited with a certain 
bank with the understanding that it was to be paid in 
case the plaintiffs were permitted to continue the saloon 
business under the license previously issued to Tyler, 
otherwise to be returned to the plaintiffs. The intervener 
Coors at the time of the transaction was the proprietor 
of a brewery in the city of Denver, and furnished the 

‘plaintiffs the money necessary to pay the cash considera- 
tion, upon their agreement to buy the beer required in 
their business from him, and took a mortgage on the 
stock and fixtures as security for the money advanced. 
The plaintiffs at once took possession of the property and, 
for some days at least, continued the galoon business 
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without taking out a license in their own names. About 
the first day of July, 1903, they were notified that they 
would not be permitted to conduct the business without 
taking out a license. There is evidence tending to show 
that as soon as it was brought to the notice of the in- 
tervener, Coors, that the plaintiffs could not carry on the 
business without taking out a license in their own names 
he ordered them to close the saloon and do no further 
business until they had procured such license. The evi- 
dence also shows that, in order to enable them to take 
out a license, Coors advanced the plaintiffs the further 
sum of $1,500, taking a second mortgage on the property 
in question. Both his mortgages were duly filed for 
record on the first day of July, 1903. Sometime before 
the sale by Tyler to the plaintiffs, he had negotiated with 
the National Cash Register Company, another inter- 
vener, for the purchase of a cash register. He finally tele- 
graphed this intervener to send him the register, and they 
forwarded it by express. It is part of the property which 
was transferred to the plaintiffs by Tyler, and is one of 
the articles taken under the writ of replevin in this case. 
This intervener alleges that the sale was made to Tyler 
on condition that he should sign a conditional contract 
whereby the title should not pass until the price of the 
register had been paid, but that Tyler fraudulently, and 
without consent of this intervener, obtained possession 
of the register from the express company, and that no 
sale thereof was in fact made to him. The orders of at- 
tachment under which the defendant sheriff claims the 
. vight of possession issued in suits brought on debts which 
existed against Tyler at the time of his sale to plaintiffs, 
and were levied on the 20th day of July, 1903. At the 
conclusion of the evidence the court instructed the jury 
to return a verdict in favor of the defendant sheriff for 
the aggregate amount of the writs under which he had 
attached the property, but in favor of the plaintiffs and 
against the intervener, the National Cash Register Com- 
pany. The plaintiffs and both interveners appeal. 
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. We gather from the briefs filed in this court that the 
trial court proceeded on the theory that the sale made by 
Tyler to the plaintiffs was illegal and void as to the 
existing creditors of the former, because made with the 
understanding that the plaintiffs should use the subject 
matter of the sale for an illegal purpose, namely, the sale 
of intoxicating liquors in this state without a license in 
their own names, but under a license theretofore issued 
to their vendor. Assuming that the sale was made to the 
plaintiffs for that purpose, still we think the sheriff, as 
the representative of the attaching creditors, is in no 
position to assail it. In Hall v. Hart, 52 Neb. 4, it was 
held that “an insolvent debtor, or one in failing circum- 
stances who parts with money or property under a con- 
tract in violation of statute, or which is void as against 
public policy, will be held to stand in the same position 
as one making a voluntary conveyance in fraud of credi- 
tors.” The foregoing rule is moré favorable to creditors 
than was required by the facts in that case, and it may 
be doubtful whether it can be sustained on authority. But 
‘a reexamination of the question is not required at this 
time, because the facts in the present case do not bring 
it within that rule, but rather within that announced 
in Brower v. Fass, 60 Neb. 590. In that case the court, 
dealing with a state of facts somewhat similar to those in- 
volved in the Hall case, supra, as well as those in the case 
at bar, said: 

“But the illegality of the sale was not alone sufficient 
to justify the sheriff in levying upon the property as the 
property of Huette. It was held in Hall v. Hart, 52 Neb. 4, 
that, where property of an insolvent debtor, or one in 
failing circumstances, has been transferred to another 
by an illegal sale, it will be treated as though it had 
been disposed of without consideration and in fraud of 
the rights of the vendor’s creditors. Counsel for Brower 
insist that we shall now go a step farther and declare 
that creditors of a solvent vendor may appropriate to 
the satisfaction of their claims property which has passed 
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out of his hands in execution of an illegal contract of 
sale. No decision is instanced in support of this con- 
tention, and we have been unable to find any that gives it 
the least countenance. In Jraders Nat. Bank v. Steere, 
165 Mass. 389, 393, it is said: ‘The conveyance of prop- 
erty by a contract which is void as being against public 
policy in a particular which has no reference to creditors 
does not necessarily give creditors a right to pursue the 
property after the contract has been fully executed. Such 
a contract may or may not be fraudulent as against credi- 
tors. If it is, they may set it aside; if it is not, they can- 
not.’ The sale here in question was not actually fraudu- 
lent as to creditors, and it should not be held to be pre- 
sumptively fraudulent, in the absence of a showing that 
it was prejudicial to their rights. Huette, at the time 
of the sale to Fass, was neither insolvent nor in failing 
-circumstances; at least, there is no evidence that he was, 
and, therefore, his creditors were affected by the illegal 
transfer, only as all other members of the community were 
affected. When an illegal contract has been executed and 
the parties thereto are in pari delicto, no action lies to 
recover back money paid under it, or for restitution of 
property delivered in pursuance -of its terms; and this 
rule is applicable; not only to the parties themselves, but 
to all others claiming through or under them. Huette 
could not recover the property in dispute; he has no 
cause of action against Fass. Neither can Huette’s credi- 
tors reclaim such property unless the sale and delivery 
of it to the plaintiff was actually, or by implication of 
law, an invasion of their rights.” 

In the case at bar, as in the case from which we have 
just quoted, at the time of the sale, the vendor was neither 
insolvent nor in failing circumstances; at least, there is 
no evidence that he was, and, on the authority of that 
case, his attaching creditors, or the defendant sheriff who 
stands as their representative in this litigation, are not in 
a position to attack the sale on the ground of illegality. 

As tlie case must go back for a new trial it is proper 
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to notice some other matters which are likely to arise in 
the future. We seriously doubt whether the evidence shows 
that the goods were sold with the understanding that they 
were to be used in violation of the liquor laws of this 
state. There is no direct evidence of such understanding. 
Counsel for the defendant contends it is established, be- 
cause it was agreed that an additional amount was to be 
paid to Tyler in case the plaintiffs were not required to 
take out a license in their own names, and because, after 
the sale, the plaintiffs ran the saloon for some time with- 
out taking out such license, and, consequently, in viola- 
tion of law. We do not undertake to say that such facts 
would not warrant the inference that the parties to the 
contract of sale contemplated an illegal use of the goods 
at the time the sale was made. But we are satisfied that 
such inference is not the only one that may fairly be 
drawn from the evidence. 

Both the plaintiffs and the intervener Coors, at the time 
of the sale, were residents of Colorado. The former had 
been engaged in the saloon business in that state, and the 
latter was engaged in the manufacture and sale of beer. 
The contract of sale was closed there. We cannot take 
judicial notice of the laws of Colorado, but the uncon- 
tradicted evidence is that a liquor license in that state is 
transferable. It may be inferred from the evidence that 
the parties, being ignorant of the laws of this state in that 
regard, made the provision with respect to placing the 
note for the remainder of the purchase price in escrow, 
not with a view to a violation of the laws of this state, but 
with a view to informing themselves with respect thereto, 
and intending to take out a license if the business could 
not be legally conducted without. If such were their in- 
tentions at the time of the sale, then the sale was legal, 
and would not be rendered illegal because the plaintiffs 
were subsequently engaged for a short time in selling in- 
toxicating liquors contrary to the laws of this state, and 
making use of the property in such alleged traffic, It 
35 
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would follow from what has been said that the trial court 
erred in directing a verdict in favor of the defendant 
sheriff. 

There is no contest between the intervener Coors and 
the plaintiff, consequently it is unnecessary to go into 
the merits of the appeal filed by him. But there remains 
to be considered the appeal of the other intervener, whom 
we shall refer to as the “Company.” 

The evidence shows that in April, 1908 (one witness 
made an obvious mistake of a year), Tyler wrote the com- 
pany that he wanted to buy a cash register. The company 
in response wrote him giving the price and the terms 
upon which they would sell him one. The terms were 
$40 cash, and $25 monthly, until the price was paid; the 
deferred payments to be secured by a contract to be ex- 
ecuted by Tyler whereby the title to the register was to 
remain in the company until all payments had been made. 
On receipt of this letter, Tyler wired the company to 
ship the register, which it did at once, sending it by ex- 
press, with instructions to the express agent at Alliance 
that it was to be by him delivered to Tyler upon payment 
by him of $40 cash, and his signing the contract herein- 
before mentioned and the notes evidencing the deferred 
payments. The register was received by the express agent 
at Alliance sometime in May, 1903, and delivered to Tyler 
upon his payment of $40 and signing the notes for the 
deferred payments. His signature to the contract was 
in some way overlooked. Upon discovering that the con- 
tract had not been signed by Tyler, the company insisted 
upon his signature thereto, and continued to insist until 
after the attachments in question had heen levied. It 
has never returned, nor offered to return. the cash pay- 
ment or the notes for the deferred payments. The com- 
pany therefore is not in a position to treat their sale to 
Tyler as rescinded. By retaining the cash consideration 
and notes they must ke held to have ratified the sale. 
That being true, the most favorable view that may be 
taken of its case is that the sale was conditional, But as 
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the plaintiffs had no notice, actual or constructive, of that 
fact and are bona fide purchasers, the alleged condition of 
the sale whereby the title remained in the company is 
void as to them. Comp. St. 1903, ch. 32, sec. 26. The 
court therefore properly instructed a verdict against the 
company. 

It is therefore recommended that the judgment in favor 
of the plaintiffs and against the intervener, the National 
Cash Register Company, be affirmed, and that the judg- 
ment in favor of the defendant be reversed and the cause 
remanded for further proceedings. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment in favor of the plaintiffs and against 
the intervener, the National Cash Register Company, is 
affirmed, and the judgment in favor of the defendant is 
reversed and the cause remanded for further proceedings. 


JUDGMENT ACCORDINGLY. 


CHRIS SORENSON, APPELLEE, V. ERWIN TOWNSEND, APPEL- 
LANT. 


Firep NOVEMBER 10, 1906. No. 14,473. 


1. Contract: Acrion: GrNnERAL DentaL. In an action on an express 
contract the defendant may show under a general denial that the 
contract differed in terms from that pleaded, or that no contract 
was in fact made. 


2. Trial: InsTRUCTIONS. Where the evidence adduced by the defendant 
tends to establish a particular theory, which, if established, con- 
stitutes a defense, he has a right to have such theory submitted 
to the jury. 


APPEAL from the district court for Brown county: 
WILLIAM H. WESTOVER, JUDGE. Reversed. 
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P. D. McAndrew and Kirkpatrick & Schwind, for ap- 
pellant. 


A. W. Scattergood and L. K. Alder, contra. 


ALBERT, C. 


The plaintiff (appellee) brought this suit to recover the 
remainder due on an alleged express contract of service. 
He alleges in his petition that in November, 1902, he 
entered into an oral contract with the defendants, whereby 
the defendants agreed to pay him the sum of $60 for 
the service of himself and team; that under and by virtue 
of said contract the plaintiff served the defendants, by 
himself and team, from the 15th day of November, 1902, 
to the 10th day of June, 1903, :and duly performed all his 
part of the said contract. But one of the defendants 
answered, and his answer is as follows: “Comes now 
the defendant, Erwin Townsend, and answering plain- 
tiff’s petition for himself, and no one else, says: (1) That 
he admits that he and defendant, Melvin Hagerman, were 
in partnership running a dray line in Fairfax, S. D., in 
the year 1902, and that they hired the plaintiff to work 
for them on their said dray line with his horses and 
wagon, and that plaintiff did work for them on said dray 
line during a part of each of the months set forth in 
plaintiff’s petition, and that the said firm bought a lumber 
wagon of the defendant. (2) This defendant, further 
answering plaintiff’s petition, says and alleges the facts 
to be that the said firm engaged and contracted with the 
plaintiff to work for them on their. said dray line for the 
agreed sum of $40 a month, and furnish board and lodging 
for himself and. team, and that said firm fully complied 
with their part of the said contract in all particulars, and 
paid the plaintiff in full for said wagon and for all the 
said work and labor that the plaintiff performed for 
said firm, and fully settled with the plaintiff, and this 
defendant denies that there is any sum whatsoever due 
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the plaintiff thereon. (3) Further answering plaintiff’s 
petition, this defendant says he denies each and every 
material allegation in plaintiff’s pctition not herein 
specifically adinitted, and denies that said firm of 
Townsend & Hagerman contracted with or agreed to 
pay the plaintiff for the services of himself and team 
on said dray line the sum of §60 a month, and 
denies that plaintiff worked and labored for said firm 
during all’ the time specified in plaintiff’s petition.” 
The jury were instructed on the theory that a reply in 
the nature of a general denial had been filed to the defend- 
ant’s answer, but it does not appear in the record. The 
cause appears to have been subnuitted on the theory that 
the other defendant was not in court, and as no question is 
raised in that regard further reference to him is unneces- 
sary. The plaintiff introduced evidence tending to establish 
the allegations of his petition and made a prime facie case. 
The answering defendant was sworn as a witness, and from . 
his testimony it would seem that the negotiations between 
the plaintiff and the defendants were conducted by him. 
He testified, in effect, that in his first conversation with 
the plaintiff with respect to entering the employment 
of the defendants he informed the plaintiff that they could 
not pay him more than $40 a month; the plaintiff insisted 
on $60 for the first month, whereupon the defendants 
informed him that they would give $60 for the first month, 
and $40 a month afterwards, and it was agreed between 
them: that the plaintiff would enter their employment on 
those terms; that plaintiff did not proceed under this 
agreement, but before commencing to work for the defend- 
ants made a new contract with them, whereby it was 
agreed that the plaintiff should work for the defendants 
one month for $60, no reference being made to his em- 
ployment or the wages he should receive after that time; 
that plaintiff entered their employment with that under- 
standing, and at the expiration of one month the answer- 
ing defendant informed him that they could not pay 
him $60 a month thereafter, but would pay him $40 
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a month, to which the plaintiff replied, “All right,” and 
continued to work for them. The court instructed the 
jury that they should wholly disregard the testimony with 
respect to the agreement entered into between the parties 
at the end of the first month for the reason that no new 
contract was pleaded. The defendant excepted to this 
instruction, and now asks a reversal of the judgment on 
the ground that this instruction was erroncous. 

We think the instruction is erroneous. The plaintiff 
declared on an express contract. The contract is, in 
effect, that the plaintiff undertook to work for the defend- 
ants for an indefinite length of time for $60 a month, 
and that in pursuance thereof he workéd for them a cer- 
tain length of time. The burden was upon him to estab- 
lish those facts. When he had made a prima facie case it 
was perfectly competent for the defendant to overcome it 
by showing thst the contract, instead of being for an in- 
definite period, was for 1 period of one month, and that 
the services rendered efver the expiration of that month 
were rendered under a new contract whereby the plaintiff, 
instead of receiving $60 a month, was to receive $40. This 
evidence was competent under defendant’s general denial, 
because it is well settled that in an action upon a contract 
the defendant may show under a general denial that the 
contract was a different one from that set out in the 
petition, or that no contract at all was made. 1 Ency. Pl. 
& Pr. 818. : 

It would seem that in giving the instruction in question 
the trial court proceeded on the theory that the defend- 
ant’s evidence tended to show a modification of an exist- 
ing contract, but we do not think that is a correct theory 
of the defense. The defendant’s evidence tends to show, 
not a modification of the contract, but that after the orig- 
inal contract had by its own terms expired the plaintiff 
continued in the employment of the defendants by virtue 
of a new contract whereby he was to receive $40 a month. 
This appears to have been one theory of the defense, 
and as there was evidence tending to establish it the 
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defendant had a right to have it submitted to the jury. 
That theory is covered by a general denial, hence, the 
fact that it does not strictly conform to the contract set 
out in the answer does not render the evidence inadmis- 
sible nor warrant its exclusion from the jury. The evi- 
dence was admitted without objection and tends to 
negative the plaintiff’s cause of action. Its exclusion, we 
think, constitutes reversible error. 

Another complaint is that the court erred in permitting 
the plaintiff to testify to the contents of a certain letter 
written to him offering him employment, and stating the 
terms upon which the defendants would employ him. The 
contention now is that this letter was not acted on, but 
that the parties subsequently entered into new negotia- 
tions, which were all merged in the oral contract finally 
entered into between them. There is testimony tending to 
show that the letter was the basis of the negotiations 
between the parties and that the offer therein made was 
never withdrawn. Consequently, we think there was no 
error in the admission of this evidence. 

Another complaint is that the court permitted the plain- 
tiff to testify that at or about the time he quit work for 
the defendants they were financially embarrassed and 
unable to meet their obligations. This line of testimony 
was really brought out by defendant. On cross-exaniina- 
tion of the plaintiff he laid great stress on the fact that 
plaintiff had not presented his claim to the defendants for 
payment before bringing suit, and an explanation of such 
omission seemed in order. The testimony now complained 
of is such explanation, and taking into account the nature 
of the cross-examination, which was of doubtful propriety, 
we think there was no error in admitting this testimony. 

For the errors in the instruction hereinbefore men- 
tioned, we recommend that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 


DUFFIE and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 


H. WADE GILLIS, APPELLANT, V. SARAH E. PaDDOCK, AD- 
MINISTRATRIX, APPELLEE.. 


FILED NOVEMBER 10, 1906. No. 14,460. 


Trial: Drmectina VeRDIcT. Where the evidence upon a question of fact 
material to the issue is conflicting and such that reasonable 
minds might reach different conclusions, the question is one for 
the jury, and it is error for the court to direct a verdict. 


APPEAL from the district court for Burt county: ABRA- 
HAM L. Surton, Jupcn. Reversed. 


Jefferis & Howell, for appellant. 
Hopewell & Hopewell, contra. 


JACKSON, C. 


The action is one on a promissory note executed by 
Solomon Paddock. It appears that Paddock was under 
arrest at the time the note was given, charged with mur- - 
der. The plaintiff is an attorney at law, and took the 
note in consideration of services to be rendered the maker 
in the defense of his case. Some days later, and prior 
to the date fixed for the preliminary examination, Pad- 
dock tok his own life while confined in the county jail. 
At the close of the trial the district court directed a 
verdict for the defendant, and the plaintiff appeals. 

The position of the defendant is thus stated in the brief 
filed on behalf of the estate: “First. The note is fraud- 
ulent and void, being procured by undue influence of 
plaintiff over the maker Solomon Paddock, the relation 
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of attorney and client existing between them at the time 
of its execution. Second. There is a failure of consider- 
ation, the services contracted for not having been per- 
formed.” It appears from the record that on November 
27, 1903, Solomon Paddock, while in a drunken condition, 
killed his own son. He was taken into custody and placed 
in the county jail. The coroner of the county was notified, 
and was at the jail preparing to go to the scene of the 
homicide for the purpose of holding an inquest. The 
plaintiff was called over the telephone by the sheriff of the 
county, who advised him that Paddock desired to see him. 
After a moment’s conversation with the prisoner he left 
the jail for the purpose of attending the inquest, which 
was held at a late hour in the night season. On the next 
morning the plaintii? again visited Paddock in the jail. 
From the testimony of Honorable W. G. Sears, one of 
the judges of the district court for Burt county, it is 
shown that he was in the jail at the time for the purpose 
of a conference with the sheriff, and that he was called 
into that portion of the jail where Paddock was confined, 
and it was there stated, cither by Paddock or the plaintiff, 
that Paddock was about to execute a note for the sum 
of $1,000, payable to the plaintiff, in consideration of 
which the plaintiff was to represent the accused in what- 
ever courts the case might appear and defend him against 
the charge of murder; that the sum of $1,000 was to be 
in full for all services so performed; that Paddock desired 
a witness to the agreement, and Judge Sears was asked 
by the accused whether the contract was binding and the 
plaintiff could recover more than the sum of $1,000 for 
his services; after being assured, both by Judge Sears and 
the plaintiff, that no more than $1,000 could be collected 
on the contract, the note was executed. The plaintiff 
delivered to the accused a written memorandum, signed 
by himself, containing the substance of the agreement. 

It is urged on behalf of the estate that the contract of 
employment was entered into on the evening of November 
27, and that the contract for the fee after the relationship 
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of attorney and client is established is presumably frand- 
ulent, and that no recovery can be had in excess of the 
value of the services rendered. There is testimony in the 
record tending to show that the amount of fee agreed 
upon for the services which the plaintiff agreed to perform 
was not unreasonable, and it is in effect conceded upon the 
argument that the contract in that respect was not unjust. 
Under that state of facts the case should have been sub- 
mitted to the jury with proper instructions to determine 
when the contract of employment was in fact made, 
whether the fee agreed upon was reasonable, and the 
amount, if any, which the plaintiff should recover. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded for 
further proceedings according to law. ; 


DvurFFig8 and ALBERT, CC., concur. 


By the Court: I or the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 


THOMAS GROCHOWSKI, APPELLED, V. MICHAEL GROCHOWSKI 
EY AL., APPELLANTS.* 


FILED NoveMBER 10, 1906. No. 14,467. 


1. Contract: Vatipiry. A promise made in consideration of an agree- 
ment to refrain from resisting the probate of a will is not void 
as against public policy where no persons or interests other than 
the persons and interests of the contracting parties are preju- 
dicially affected thereby. 


SPEecIFIC PERFORMANCE. Such a promise is not without con- 
sideration and will be enforced. 


APPEAL from the district court for Cuming county: Guy 
T. GRAVES, JUDGE. Affirmed. 
*Rehearing denied. See opinion, p. 510, post. 
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R. #. Evans, for appellants. 
A. R. Oleson, contra. 


JACKSON, C. 


On February 25, 1897, John Grochowski died leaving a 
will by the terms of which he bequeathed $100 to St. 
Mary’s Catholic Church at West Point, $15 to his son 
Thomas Grochowski, $200 to each of the five children of 
' Thomas Grochowski, $1,000 to his grandson Mike Gro- 
chowski, $1,500 to his daughter Mary, and the remainder 
of his estate, including a farm of 160 acres, to his son 
Michael Grochowski, on the condition that the son Michael 
provide for the widow of the deceased during her lifetime. 
The son, Michael Grochowski, was appointed executor 
of the will. The will was proposed for probate in the 
county court of Cuming county, and the son Thomas ap- 
peared with his attorney for the purpose of contesting the 
will. Negotiations between the brothers, Michael and 
Thomas Grochowski, led to the following written con- 
tract: “Whereas, John Grochowski, in the seventh item 
of his last will and testament, bequeathed his farm, con- 
sisting of 160 acres, to his son Mike Grochowski upon 
certain conditions therein stated, and, whereas, said will 
was on this day offered for probate in the county court of 
Cuming county, Nebraska, and, whereas, Thomas Gro- 
chowski objected to the probate of said will: Now, there- | 
fore, for the purpose of avoiding litigation it is hereby 
agreed by and between the said Mike Grochowski and 
Thomas Grochowski that the said Thomas Grochowski 
withdraw all objections to the probating of said will and 
in consideration thereof that said Mike Grochowski hereby 
agrees with the said Thomas Grochowski that he will 
fulfil all the conditions and stipulations contained in the 
said seventh item in the last will and testament of the said 
John Grochowski, and after the death of their mother 
named in said item, he will divide whatever is left of the 
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farm named in said item or from the proceeds of the sale 
thereof with the said Thomas Grochowski, but said prop- 
erty is not to be sold by the said Mike Grochowski, unless 
it is necessary to do so for the purpose of supporting their 
mother in the manner provided in said seventh item of said 
will, unless with the consent of said Thomas Grochowski. 
Dated at West Point, April 5, 1897, Chas. McDermott, P. 
F. O’Sullivan, Peter Hasler, Mike Grochowski, Thomas 
Grochowski.’” The widow of John Grochowski died in 
1902, and on February 24, 1903, this action was instituted 
by the plaintiff to enforce a specific performance of the 
contract with his brother Michael. 

In the petition it was alleged that the contract, as 
agreed upon between the parties, included the residue of 
the personal estate of the deceased as well as the 160 acre 
farm, but by mistake of the scrivener the personal estate 
‘was omitted from the written agreement, and the prayer 
included a request for a reformation of the contract, an 
accounting of the personal estate, and the conveyance 
of an undivided one-half interest in the land. In the 
answer it is alleged that Mary Grochowski, daughter of 
the deceased and one of the legatees, was at the death of 
her father, and still is, an insane person, that she took no 
part in the compromise and settlement between the 
brothers, Thomas and Michael’ Grochowski, and for that 
reason the compromise and agreement between the brothers 
was void as against public policy; that the contract was 
without consideration; that the estate had not been fully 
settled, and the action was prematurely brought. At the 
trial, and after the plaintiff had rested, the defendant was 
permitted to amend his answer. In the amendment it was 
charged that the actual agreement between the brothers, 
Thomas and Michael Grochowski, was that in considera- 
tion of the withdrawal of the objections to the probating 
of the will by the brother Thomas, and an agreement by 
Thomas Grochowski to care for and keep their mother 
one-half of the time during the remainder of her life, the 
defendant would upon the death of the mother convey 
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one-half interest in the farm to the plaintiff; that by mis- 
take the scrivener omitted the provision providing for the 
care of the mother one-half of the time by the plaintiff; 
and the prayer included a request for the reformation of 
the contract to that effect. It was alleged that the plaintiff 
had neglected and refused to perform the conditions of 
the contract on his part, and had never contributed 
toward the support of the mother; by reason of such re 
fusal the defendant had been compelled to provide and 
had provided for the mother at his own expense. The 
decree of the district court gave the plaintiff an undivided 
one-half interest in the real estate and quieted the title in 
him to that extent. The court found specifically that in 
consideration of the care of the widow and the expenses 
incident to her maintenance the defendant was entitled to 
hold and receive all of the moneys and other property of 
the estate of the deceased received by him, and the rents 
of the real estate to March 1, 1905, and taxed the costs, 
one-half to each litigant. The defendant appeals. 

The claim that the compromise and contract is void as 
against public policy does not seem to be well taken. It 
appears from the evidence that, while the contract was 
drafted in a law office in the city of West Point, yet it 
was revised and signed in the office of the county judge 
of Cuming county where the probate proceedings were 
then pending. A clerk in the county judge’s office assisted 
in revising the agreement at the suggestion of the parties, 
and presumably the adjustment of the entire matter was 
had with the knowledge of the county judge. The rights 
of no persons other than the contracting parties were 
prejudicially affected, nor did the settlement affect the due 
administration of justice. There tg no evidence of a conniv- 
ance to defeat or defraud the insane sister of any of her 
rights. She was not a necessary party to the agreement, 
and we find no reason for disturbing the decree of the trial 
court in so far as it sustains the validity of the contract 
and the terms thereof as contended for by the plaintiff. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
> AFFIRMED. 


The following opinion on motion for rehearing was filed 
May 10, 1907. Rehearing denied: 


1: Contract: Vauipity. A contract whereby one interested in defeat- 
ing the probate of a will agrees to interpose no objection thereto 
is not void as against public policy, unless made collusively and 
in fraud of other parties interested in the estate. 


CONSIDERATION. Where opposition to the probate of a will ° 
is made by such party in good faith, a withdrawal of such opposi- 
tion is a valid consideration for a promise on the part of one 
interested in sustaining the will. 


3. Evidence examined, and held sufficient to entitle the plaintiff to a 
decree, 


ALBERT, C, 


This case is before us on rehearing. The former opinion 
is reported ante, p. 506, where the facts involved and the 
issues raised by the pleadings are stated at sume 
length. It is again strenuously contended that the 
contract is void as against public policy. Authorities 
are not wanting to sustain that contention, but we think 
the better considered cases are the other way. Seaman 
v. Colley, 178 Mass. 478, 59 N. E. 1017, is similar in 
some respects to the case at bar. In that case the plain- 
tiff and others contested the probate of a codicil to a 
will, and the findings of the lower court that the codicil 
was procured by the undue influence of the defendant was . 
set aside. When the case was called for a new trial plain- 
tiff, in consideration of defendant’s agreement to pay him 
$500, withdrew his opposition, and without knowledge of 
the agreement the court admitted the codicil to probate. 
The only other interested party was a weak-minded son of 
the testator. There was no evidence of any connivance 
between the parties to defraud the testator’s son or that 
he was influenced by the plaintiff’s withdrawal of his Oppo- 
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sition to the probate of the instrument. On appeal to the 
supreme judicial court it was held that the agreement was 
not void as against public policy. In the body of the 
opinion the court said: 

“The other next of kin was a weak-minded son of the 
testator, who was under guardianship, but it does not 
appear that his conduct or that of any other person than 
the parties to the bargain was influenced, or was expected 
or even likely to be influenced, by the plaintiff’s course. 
It does not appéar that the other parties to the appeal 
were not informed of the plaintiff’s arrangement and of 
the motives which induced his change. * * * The 
will and codicils are not before us, and it does not appear 
that there was any other interest to be affected. The only 
ground on which it can be argued that the bargain was 
against public policy is that such bargains cannot be made 
without informing the court, for, if the matter had been 
known to everyone, it would be absurd to say that the 
plaintiff was not free to consult his own interest in oppos- 
ing or withdrawing opposition to the codicil, as well for 
money as without it. Indeed such arrangements as the 
present have been said to be entitled to the highest 
favor of the courts.” Citing Leach v. Fobes, 11 Gray 
(Mass.), 506. See also Rector, Church Wardens and Ves- 
trymen of St. Mark’s Church v. Teed, 120 N. Y. 588, 24 N. 
E. 1014; Barrett v. Carden, 65 Vt. 431, 36 Am. St. 876; 
In re Estate of Garcelon, 104 Cal. 570, 43 Am. St. 184. 

In the case at bar, as in the Massachusetts case, one of 
the heirs at law was a feeble-minded child of the testator. 
In the Massachusetts case it was said that “it does not . 
appear that his (the weak-minded son’s) conduct * * * 
was influenced, or was expected, or even likely to be in- 
fluenced by the plaintiff’s course.” In the case at bar the 
contract was made in the presence of the court. It was 
made openly and without any effort at concealment. We 
cannot presume that the court would be a party to any 
arrangement that would operate as a fraud on the weak- 
minded sister or any other person interested in the estate, 


512 NEBRASKA REPORTS. [Vou. 77 


Grochowsk! v. Grochowskl. 


That being true, we know of no rule of public policy re 
quiring us to hold the contract void and of no effect 
Another contention of the appellant is that the contract 
was without consideration. The argument in support of 
this contention proceeds on the theory that at the time 
the contract was made the plaintiff had no valid ground 
for opposition to the probate of the will, and that the 
ground upon which he did oppose it was so obviously un- 
tenable that there could be no difference of opinion among 
reasonable men with respect to it. At the time the contract 
was made the plaintiff had filed no formal objection to the 
probate of the will. The objection that he. made orally to 
the court and in his conversations with the defendant 
was that he had been “slighted” and was entitled to a 
greater share of the testator’s estate. It appears to have 
been made in good faith. The grounds upon which he 
based this objection are not very definite. His position 
at the time was not that of one who had entered a contest, 
but of one who contemplated doing so. That presupposes 
examination and investigation. . It does not necessarily pre- 
suppose examination and investigation to defeat the will in 
its entirety, but to modify the provisions of the will relat- 
ing to himself on the ground of mistake or for some other 
reason. By the contract in question the plaintiff agreed, 
in effect, to forbear such investigation and to allow the 
will, so far as he was concerned, to be admitted to pro- 
bate without objection. The case in this respect does not 
differ in principle from one where the line between adjoin- 
ing landowners is indefinite and uncertain, and the parties 
_to avoid the expense of investigation agree upon and 
establish a boundary. In such case the line agreed upon 
will be sustained, although it may be subsequently found 
to vary from the true line. Lynch v. Egan, 67 Neb. 541. 
In the case at bar, as in the case just cited, the rights of 
the parties to the contract were uncertain, and could be 
ascertained only at considerable expense and inconve- 
nience to each of them. To avoid such expense and incon- 
venience they entered into the contract in suit, the plain- 
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tiff agreeing to forbear opposition to the probate of the 
will, and the defendant, in consideration thereof, to make 
a division of the real estate after the mother’s death. The 
promise of each was a sufficient consideration for the 
other. 

The defendant further coutends that the contract found 
by the court is not the contract pleaded by the plaintiff 
nor the one shown in evidence. The finding upon which this 
contention is based is as follows: “The court further 
finds that, in consideration of the care of his mother and 
the expenses incident to her maintenance and all other 
expenses incident thereto by the said Mike Grochowski, 
the said Mike Grochowski is entitled to hold and receive 
all the moneys and other property of the estate of John 
Grochowski received by him, and the rents by him 
received to March 1, 1905, upon said described premises, 
and that the same shall be in full of all claims against. said 
estate and Thomas Grochowski by reason of such expense 
in connection with the care and maintenance of their said 
mother.” With respect to this finding the plaintiff says 
in his brief: ‘The court takes an accounting from only 
a partial statement of the condition of the estate of John 
Grochowski, deceased, and assigns the entire personal 
estate to the defendant to pay for the care of the mother, 
and then assigns a one-half interest in the farm to the - 
plaintiff. Where ig the warrant for such a decree? In 
order to understand the finding just quoted, it should be 
kept in mind that the plaintiff was asking a reformation of 
the contract to include the residue of the personal estate 
of the testator, as well as the land described in the con- 
tract. The defendant claimed that the actual contract 
between himself and the plaintiff contained a provision to 
the effect that they should jointly provide for their mother. 
This was denied by the plaintiif. The defendant is the 
residuary legatee. Item seven of the will expressly im- 
poses upon the defendant the duty of providing for the 
wife of the testator, who is the mother of the parties to 

36 
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this suit. The written contract between the parties ex- 
pressly provides that the defendant will fulfil al! the 
conditions of that item of the will, and after the death of 
the mother “will divide whatever is left of the farm 
named in said item, or the proceeds of the salé thereof,” 
with the plaintiff, but that the land is not to be sold unless 
necessary for the support of the mother. To our minds the 
contract clearly contemplates that the mother should be 
supported out of the income derived from the land or, 
in case that should be insufficient, out of the proceeds 
realized from the sale thereof. The evidence shows that 
the rents and profits were sufficient for that purpose. 
While it would appear from the finding of the court with 
respect to the residue of the personal estate that it was 
awarded to the plaintiff in consideration of his support 
and maintenance of the mother, it was in fact intended to 
dispose of the plaintiff’s contention that by the terms of 
the actual contract between himself and the defendant he 
was to share in the residue of the personal estate. 
Another contention of the defendant is that the district 
eourt was without jurisdiction, because the case involved 
the settlement of the accounts of an executor. The court 
was not attempting to settle the accounts of the executor, 
but, as we have already seen, to dispose of the plaintiif’s 
contention that he was entitled to an equal share with the 
defendant in the residue of the personal property, and to 
ascertain the expense incurred by the defendant in sup 
porting the mother according to the provisions of the will 
in order to make a just distribution of the real estate ac- 
cording to the terms of the contract between the parties. 
Another claim put forward by the defendant is that the 
suit was prematurely brought, because there had been no 
final settlement of the testator’s estate. This suit involves 
certain real estate. It affects only the parties to it. The 
record shows that all the debts of the estate have been 
paid, and that the personal estate is ample to pay the be- 
quests under tbe will and all expenses of administration. 
It will not be necessary, therefore, to resort to the real 
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estate. By the terms of the contract the real estate was to 
be divided between the parties to this suit on the death of 
the mother, and she had died before the suit was instituted. 
On this state of facts there was no occasion for delay, and, 
as the suit binds only the parties to the record and their 
privies, there is no danger that others will suffer by the 
decree. 

The evidence to sustain the decree is ample and con- 
vincing. We see no escape from the conclusion reached by 
the district court, and we therefore recommend that the 
motion for rehearing be overruled. 


JACKSON, C., concurs. 


By the Court: Motion for rehearing 
OVERRULED. 


BRAINARD & CHAMBERLAIN, APPELLANTS, V. BUTLER, RYAN 
& COMPANY ET AL., APPELLEES. 


Firiep NovemsBer 10, 1906. No. 14,485. 


1. Justice of the Peace: Jurispicrion. Defective notice of a condi- 
tional order vacating a default judgment before a justice of the 
peace does not deprive the justice of jurisdiction over the subject 
matter, and he may, on application of the moving party, continue 
the hearing for proper notice. 


2. : : Waiver. An objection to the jurisdiction over the 
subject matter is a waiver of objection to jurisdiction over the 
person. 


AppPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JuDGn. Affirmed. 


L. H. Bradley, for appellants. 


James B. Sheean, C. C. Wright and B. H. Dunham, 
contra. 
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JACKSON, C. 


The action was instituted before a justice of the peace, 
an order of attachment was issued and levied on personal 
property, service was by publication, there was no ap- 
pearance by the defendant, and judgment was entered 
August 15, 1903. On the 25th of the same month the de 
fendant filed a motion to set aside the judgment by de- 
fault, and offered to confess judgment for costs. A con- 
ditional order was that day entered, and hearing set for 
September 1. On September 1, at the hour fixed for the 
hearing, the defendant appeared, the plaintiff not appear- 
ing, and it having been discovered that the notice of the 
conditional order was defective, the defendant -requested a 
continuance for the purpose of serving a new notice, and 
the case was continued to September 7. A new notice 
was served on September 1. On September 7, which was a 
legal holiday, the justice entered an order adjourning the 
hearing to the following day, at the same hour ‘on which 
the hearing was set for September 7. The defendant ap- 
peared on the 8th, plaintiff failed to appear, the condi- 
tional order was made absolute, and on application of the 
defendant the case was continued for trial to September 
16. On the latter date the plaintiff appeared specially, ob- 
jecting to the jurisdiction of the court, and the case was 
adjourned to September 23, 1903. On September 23 the 
defendant again appeared with a motion to recall an 
order of sale which had been issued on the attachment, and 
the case was again continued to September 24, 1903, at 1 
o'clock P. M. On September 24, at 2 o’clock P. M., the 
plaintiff filed another special appearance and objection to 
the jurisdiction of the court, which was overruled, and, 
declining to appear further, the order of sale of attached 
property was recalled and the case dismissed for want of 
prosecution. The plaintiff took error to the district court, 
whcre the judgment of the justice was affirmed, and the 
case is now brought to this court for review. 

The objection to the jurisdiction filed on September 24 


Vor. 17 | SEPTEMBER TERM, 1906. 517 


Brainard & Chamberlain v. Butter, Ryan & Co. 


is as follows: “Now come the plaintiffs by their attorney 
and enter their special appearance for the sole purpose of 
presenting the following motion herein, to wit: The 
plaintiffs move the court to set aside and set at naught 
all orders or entries made herein subsequent to the entry 
of the judgment herein on the 15th day of August, 1903, 
for the reason that the defendant not having complied 
with the statute of Nebraska in such case provided, by not 
having given thé notice required by such statute to be 
given to the plaintiffs. The said R. G. King as such said 
justice has not had and now has no power or authority in 
law to make any order or orders in said cause subsequent 
to said 15th day of August, 1903, the justice being without 
legal jurisdiction so to do either as to the parties or sub- 
ject matter in suit.” It is the contention of the plaintiff 
that, the first notice of the conditional order having been 
“defective, the proceedings of September 1, 1903, termi- 
nated the controversy, and that the justice of the peace was 
without further jurisdiction to proceed; that the order of 
that date in the following language: “It appearing to the 
court that the notice of reopening judgment served upon 
plaintiff is defective, the same is hereby quashed. De- 
fendant filed an affidavit for continuance for the purpose 
of serving a new notice of the reopening of judgment, 
thereupon cause adjourned to September 7, 1903, at 1 
o’clock P. M.”—amounted to an adjudication against the 
defendant’s right to further proceed. This contention can- 
not be sustained. The provision of the statute controlling 
the action of the justice in such cases requires: “First.— 
That his motion be made within ten days after such judg- 
ment was entered. Second. That he pay or confess judg- 
ment for the costs awarded against him. Third. That 
he notify in writing the opposite party, his agent, or at- 
torney, or cause it to be done, of the opening of such judg- 
ment and of the time and place of trial, at least five days 
before the time, if the party reside in the county, and if 
he be not a resident of the county, by leaving a written no- 
tice thereof at the office of the justice ten days before the 
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trial.” Code, sec. 1001. This statute does not require, as 
seems to be urged by the plaintiff, that the entire pro- 
ceeding be had within ten days after the entry of 
the judgment. The motion and offer to confess judg- 
ment for costs must be filed within the ten days, but time 
must thereafter be given for the service of a proper notice. 
Smith v. Riverside Park Ass’n, 42 Neb. 372. The justice 
acquired jurisdiction over the subject matter of the motion 
on account of its having been filed within ten days 
allowed by law for that purpose, and the fact that 
the first notice of the order was defective did not 
deprive that court of jurisdiction. It was clearly the duty 
of the court to continue the case for proper service upon 
the application of the defendant. 

Again, it is urged that the second notice was insuffi- 
cient in point of time, for the reason that September 6 was 
Sunday, and September 7 a legal holiday, and that five 
days did not intervene between the date of making the 
order, September 1, and the date of the hearing, Septem- 
ber 7. It is evident that this contention is not well taken. 
The order having been returnable on September 7, a legal 
holiday, the motion, under the law, stood for hearing at 
the same hour of September 8. It is true that the court 
had no jurisdiction to make the order on September 7, but 
no such order was necessary; the case stood for hearing 
on the following day by operation of law. Furthermore, the 
objection was something more than an objection to the 
jurisdiction over the person of the plaintiff. It included 
an objection to the jurisdiction over the subject matter, 
and such an objection is a waiver of all objection to the 
jurisdiction of the court over the person. Perrine v. 
Knights Templar’s & M. L. I. Co., 71 Neb. 278; Bankers 
Life Ins. Co. v. Robbins, 59 Neb. 170. 

It is evident that the judgment of the district court was 
right, and we recommend that it be affirmed. 


DUFFIE and ALBERT, CC., concur. 


Oo 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIEMED. 


BENJAMIN F.. RUSSELL V. STATE OF NEBRASKA. 
Firep NovemsBer 22, 1906. No. 14,626. 


1. Courts: ADJOURNMENT. The judge of the district court has power 
for sufficient reason to adjourn a regular term of court to a future 
time or without day, and this may be done by an order to that 
effect sent to the clerk of the court before the time fixed for hold- 
ing the regular term. 


2. : Specran TERM. The judge of the district court may call a 
special term for the transaction of the general business of the 
court if he deem it necessary. 


3. Jurors: SPpecIAL VENIRE. When the regular panel of petit jurors is 
quashed for any reason, the district court may order jurors to be 
summoned under section 664 of the code. 


4. Seduction: Evimence. In a prosecution for seduction, evidence of 
specific acts of lewdness on the part of the prosecuting witness is 
incompetent. If the prosecuting witness was of good repute for 
chastity prior to the alleged seduction she is within the protection 
of the statute. The evidence upon this point should be confined 
to general reputation for chastity. ; 

5. H . A teacher’s certificate held by the prosecutrix at 
the time of the alleged seduction ig not competent evidence of 
reputation for chastity. : 


: Promise oF Marriace. The crime of seduction is not com- 
plete unless the illicit intercourse is had under promise of 
marriage. The promise must be an unconditional one. It must be 
of such character and made under such circumstances that the 
one to whom it is made might reasonably rely upon it. A promise 
conditioned upon pregnancy as the result of such illicit inter- 
course is not such promise. 


: CoRROBORATIVE Evipencp. The requirement of the statute 
that the evidence of the female must be corroborated relates both 
to the act of illicit intercourse and the promise of marriage, and 
the existence of one of these facts does not necessarily prove the 
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existence of the other, nor does it furnish the corroboration re- 
quired by the statute. 


The circumstances relied upon as corroborating the 
evidence of the prosecuting witness as to the promise of marriage 
must point so plainly to the truth of her testimony and be of such 
probative force as to equal the testimony of a disinterested wit- 
ness. 


8. 


9. Criminal] Law: Instructions. If a defendant in a criminal case is 
a witness in his own behalf, it is error to instruct the jury that, 
“if the defendant by his own testimony has not denied in any way 
any material fact proved in the case within his personal knowl- 
edge, such testimony or material fact proved, if not denied by 
the defendant, is admitted by the defendant to be true.” Com- 
stock v. State, 14 Neb. 205, distinguished. 


Error to the district court for Frontier county: ROBERT 
C. Orr, JUDGE. Reversed. 


W. 8. Morlan and J. L. White, for plaintiff in error. 


Norris Brown, Attorney General, W. T. Thompson, L. H. 
Cheney, C. H. Tanner and J. L. McPheeley, contra. 


SEDGWICK, C. J. 


In the district court for Frontier county this defendant 
was convicted of the crime of seduction, and by these pro- 
ceedings has brought the judgment of conviction here for 
review. This crime is defined by section 207 of the criminal 
code. One of the principal contentions of the defendant is 
that the conviction is not supported by the evidence. In 
disposing of that question, the evidence in the case will be 
referred to so far as may be necessary to that discussion. 

1. It appears from the record that, in fixing the term 
of court in that county for the year in which this trial 
was had, the judge of the district court ordered that the 
first term of the district court should be held, commencing 
on the 5th day of March. And afterwards the judge sent 
from McCook two orders to the clerk of the district court 
for Frontier county, one of them canceling the- regular 
term for that year, and the other ordering a special term 
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to transact the gencral business of the court. The mani- 
fest purpose of these two orders: was to change the date 
and hold the term one week earlicr. There is, of course. 
no doubt of the authority of the judge to postpone the 
regular term of court if good reason appears for so doing. 
He may, for sufficient reason adjourn the regular term 
without day. The statute, section 4735, Ann. St., author- 
izes the calling of a special term of court in the following 
words: “A special term may be ordered and held by the 
district judge in any county in his district, for the trans- 
action of any business, if he deem it necessary. In order- 
ing a special term he shall direct whether a grand or petit 
jury, or both, shall be summoned.” This would seem to be 
sufficient authority for the action of the court in calling 
a special term, and the defendant cannot complain of such 
action unless he can make it appear that in some partic- 
ular the statute has been violated. In the order calling 
a special term, the judge directed that a petit jury should 
be summoned. This was done, and the defendant moved 
to quash the panel. This motion was sustained, and the 
court then ordered the sheriff “to summon 24 persons, 
good and lawful men, from the body of Frontier county, 
having the qualifications of jurors, to appear forthwith and 
serve as jurors for this present term of court.” This prac- 
tice is justified by the provisions of section 664 of the code, 
which has been many times so construed by this court. 
We do not want to be understood as recommending the 
practice of changing the time of holding the regular term 
of court after the same has been fixed as the law provides. 
The law does not appear to contemplate such changes for 
trivial and insufficient reason. If the method pointed out 
by the statute for securing jurors is disregarded, no doubt 
the defendant may object to being tried upon a criminal 
charge before the jury so obtained. In such case the law 
will presume prejudice. If, however, the provisions of the 
statute have been complied with, and no prejuiice to the 
defendant appears, it will be presumed that the court had 
sufficient reason for changing the time of holding the term. 
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This objection of the defendant, then, was properly over- 
ruled. : 

2. Upon the trial of the case the plaintiff showed that 
the prosecuting witness had been engaged in teaching 
school, and then offered in evidence her teacher’s certifi- 
cate, after having shown that it was regularly executed 
by the county superintendent and delivered to the 
prosecuting witness. It is now objected that this 
evidence was incompetent, and we think that there is 
merit in this objection. In the brief for the state it is 
said that this certificate was not offered “for the purpose 
of proving the general reputation of the prosecutrix for 
chastity. * * * The certificate, though it recites 
* * * ‘to be a person of good moral character,” was 
offered as proof only, and to corroborate other testimony, 
that the prosecutrix at the time was engaged in teaching 
school under the proper authority, it being a paper 
authorized to be issued under the laws of Nebraska.” It 
is impossible to say from this record what the counsel 
for the state had in mind when this certificate was offered. 
No suggestion appears to have been made at the time that 
it was offered for any special purpose. The fact that the 
prosecuting witness was engaged in teaching school was 
already in evidence, and, if true, was not likely to be con- 
tradicted as it could, of course, be absolutely substanti- 
ated. This fact was not so material to the prosecution as 
to make it necessary to show what the qualifications of 
the prosecutrix as a teacher might be, nor that she was 
duly authorized to teach, and the evidence in question 
could have had no effect in the interest of the state unless 
intended to show that the prosecutrix was of good repute 
for chastity. For that purpose it was clearly incompe- 
tent. The evidence of the county superintendent upon 
that point in this criminal trial was of no more impor- 
tance than the evidence of other witnesses, and ought in 
like manner to be subjected to.cross-examination. 

3. The defendant complains that he was not allowed 
upon the trial to prove specific acts of lewdness on the 
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part of the prosecutrix for the purpose of establishing her 
want of chastity. The statute under which this prosecu- 
tion is brought provides: “Any person over the age of 
eighteen years, who, under promise of marriage, shall 
have illicit carnal intercourse with any female of good 
repute for chastity, shall be deemed guilty of seduction, 
and upon conviction, shall be imprisoned in the peniten- 
tiary not more than five years, or be imprisoned in the 
county jail not exceeding six months, but in such case 
the evidence of the female must be corroborated to the 
extent required as to the principal witness in case of per- 
jury.” Cr. code, sec. 207. It would seem that the lan- 
guage of our statute is sufficiently explicit to determine 
this question. Indeed, the language is so plain upon this 
point that it leaves no room for construction. Any. 
female who is of good repute for chastity is within the 
protection of the statute. No condition is made that she 
must have deserved that reputation by a correct and pure 
life, and we cannot extend the statute by construction 
beyond its plain meaning. Similar statutes in other states 
have been so construed. Bowers v. State, 29 Ohio St. 
542; State v. Bryan, 34 Kan. 63. In some of the states 
the statutes defining this crime are essentially different 
from ours. By the Missouri statute it is made a crime 
for any person “under promise of marriage” to “seduce 
and debauch any unmarried female of good repute.” 
Under statutes like this there has been some difference of 
opinion as to the proper construction of the word seduce. 
Some courts have held that this word in itself means to 
corrupt and to draw aside from the path of virtue, and 
that one cannot be drawn from the path of virtue unless. 
she is honestly pursuing that path, and that the charge 
of seduction involves the allegation that the woman se- 
duced was at and prior to the time of her ruin of pure 
character and leading a virtuous life, so that in making 
such allegations she must be prepared upon the trial to 
establish its truth. State v. Reeves, 97 Mo. 668. Other 
courts perhaps have taken a different view, and have held 


524 NEBRASKA REPORTS. [Vou. 77 


Russell v. State. 


that the words “of good repute for chastity” indicate that 
the general reputation of the prosecutrix can be shown, 
but not specific acts of immorality. A statute which pro- 
vides that the female must be of “previous chaste char- 
acter” is, of course, also essentially different from ours. 
Our statute does not make it necessary to prove that the 
defendant has seduced his victim in the common law 
meaning of that word. The statute itself defines what 
shall be seduction. If the defendant was over 18 years of 
age and under promise of marriage had unlawful inter- 
course with a female of good repute for chastity, he is 
guilty of seduction without regard to whether the female 
so seduced was entitled to that good reputation. This con- 
tention of the defendant was properly overruled. 

4. The defendant requested an instruction to the jury 
to the effect that, if the illicit intercourse was procured 
under a promise on the part of the defendant to marry 
the prosecutrix in case such intercourse should result in 
pregnancy, this would not be such a promise of marriage 
as the law contemplates, and the defendant should be 
acquitted. The law is correctly stated in this request for 
an instruction. A satisfactory reason for such a rule 
of law is given by the supreme court of Michigan in 
People v. Smith, 182 Mich. 58: 

“Is a promise to marry, conditioned upon the illicit 
intercourse resulting in pregnancy, calculated to induce 
a pure woman to yield her chastity? In our judg- 
ment, this question admits of but one answer. Such 
a promise has no tendency to overcome the natural 
sentiment of virtue and purity. The woman who yields 
upon such a promise is in no better position than as 
though no promise whatever had been made. No wrong 
is done her if she is put in the class with those who com- 
mit the act to gratify their desire. She was willing to 
lose her virtue if some provision was made to conceal its 
loss, If pregnancy does not result from the illicit inter- 
course, her conduct is, in every respect, as culpable as 
that of her companion. If pregnancy does result, his con- 
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duct becomes more culpable than hers when, and not 
until, he refuses to marry her. The commission of the 
offence cannot depend upon the happening of a subse- 
quent event.” 

See also People v. Van Alstyne, 144 N. Y. 361; State v. 
Reeves, supra; Putnam v. State, 29 Tex. App. 454, 16 S. 
W. 97; State v. Adams, 25 Or. 172, 35 Pac. 36. -In some 
of the states from which these decisions are cited the 
statute is different from ours, in requiring proof that the 
female seduced was in fact of good character prior to the 
seduction, and not merely of good repute for chastity, 
but we do not see how this can make any difference in 
the construction of the statute upon the point now being 
discussed. 

The reason urged for the refusal of the requested in- 
struction is that there was no evidence justifying it. We 
do not take this view of the evidence. There was no direct 
evidence of a marriage contract of any nature except as 
testified to by the prosecuting witness. Whether this tes- 
timony was corroborated by circumstantial evidence will 
be considered later. According to the testimony of the 
prosecuting witness, the subject of marriage between them 
had never been mentioned directly or indirectly prior to. 
the evening upon which it is alleged the crime was com- 
mitted. They were riding in a buggy on the way from the 
home of the defendant to the boarding place of the pros- 
ecuting witness. She testifies that, when they had gone 
_about a mile, he attempted to put his arm around her, 
but she prevented his doing so; that, a little later, 
he proposed that they have sexual intercourse. She sev- 
eral times refused, and then he said: “‘We will get 
married, and no one will ever know it. Come on.’ I told 
him ‘No,’ and, when we had only just crossed the Cedar, 
he turned and drove up into a little draw, and then he 
says: ‘Well, come on. Nobody will ever know. Come on.’ 
I told him ‘No,’ and he says: ‘Well, come on. No one will 
ever know it. We will get married, and no one will ever 
be the wiser. No one will ever know it happened.’ After 
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he had said it so many times, I submitted to him.” Ac- 
cording to her testimony, the only thing that was ever 
subsequently said between them in regard to marriage 
was more than two months later on the 8th of February. 
They were both alarmed about her condition. He had 
called at her house and brought her some medicine. She 
was going out, and as they were leaving the house she 
uientioned the matter. This is the way she states it in her 
testimony: “Before I got into the sled that evening, I 
said to him before he started, I said: ‘What do you 
intend to do about that marrying deal?’ He said: ‘I have 
been teaching, and I haven’t thought much about it.’ ” 
We think that under this evidence the jury might have 
found that, although there was no unconditioned contract 
of marriage between these parties, he promised her, and 
she so understood him, and was led by his promise to 
believe that they would hide their conduct and keep their 
shame from the knowledge of the world, and, if it was 
found to be necessary to that end, would enter the mar- 
riage relation. This was the defendant’s theory of the 
view that should be given to the evidence of the prosecu- 
trix if it was believed to be true, and he was entitled to 
have this theory submitted to the jury. This was not done 
by any instruction given by the court, and to refuse this 
request of the defendant was erroneous. 

5. The statute requires that the evidence of the female 
be corroborated to the extent required as to the principal 
witness in the case of perjury. In Gandy v. State, 23 Neb. 
436, this court said: 

“In a prosecution for perjury the falsity of the testi- 
mony or oath of the accused, upon which the perjury is 
assigned, cannot be established by the testimony of one 
witness alone. It may be proved by the testimony of one 
reliable witness, and such corroborative facts and cir- 
cumstances as will give a clear preponderance of the evi- 
dence in favor of the state if such preponderance excludes 
all reasonable doubt of the guilt of the accused. Such 
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corroborative facts or circumstances ought, at least, to 
equal the testimony of a single witness.” 

No doubt this provision of the statute relates both to 
the act of intercourse and the promise of marriage. The 
existence of one of these facts does not tend to prove the 
existence of the other so as to furnish the corroboration 
required by the statute. In this case the jury would have 
no doubt of the act of intercourse, but the promise of 
marriage was denied by the defendant. He was asked: 
“State what, if any, promises or offers, directly or indi- 
rectly, or otherwise, you ever made to Edna Richey to 
marry her,” and answered: “I never referred to that, 
made no promises.” He also stated that he never at any 
time or any place proposed to marry Edna Richey, nor 
did she ever propose such a thing to him. It is insisted 
that the evidence of the prosecuting witness upon this 
point is corroborated by circumstances proved, but we 
cannot find such corroboration in the record. Several 
times, when they were little children, they had oppor- 
tunities to see each other. Afterwards, for several years, 
they had no knowledge of each other. Once the defend- 
ant attended a teacher’s institute, and says the prosc- 
cuting witness may have been present, he thinks prob- 
ably she was, but there is no evidence that there was any 
conversation between them or opportunity for such. 
There is evidence tending to show that on one or two 
occasions a few words passed between them such as might 
take place between casual acquaintances. There were no 
acts of even ordinary friendship between them. Within a 
very few minutes after the first advances of the defend- 
ant her ruin was accomplished, and the only suggestion 
of marriage on his part testified to by her was in the 
midst of the contention which resulted in her ruin: 
There had been nothing between them that suggested to 
any of their friends or acquaintances that they contem- 
plated marriage, and she testifies that the first mention 
that she made of her engagement, even tu her mother, was 
in the following May when she was compelled to admit 
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and explain her condition. In State v. Richards, 72 Ia. 
17, it appears that the prosecuting witness was at the 
time of the alleged seduction living with the defendant’s 
mother, and the defendant was living in the same family. 
She had been an inmate of this family on two occasions 
and several months at a time, and had the entire con- 
fidence of the defendant’s mother. It was held that there 
was no corroboration of the evidence of the prosecuting 
witness as to a promise of marriage. In discussing the 
question the court said: 

“This is the relationship and intimacy relied upon as 
tending to show that the defendant had gained control 
of the prosecutrix’s affections, or at least had so far 
paved the way for a proposition of marriage as to relieve 
from strangeness a proposition made for the first time 
in the midst of a physical struggle for sexual intercourse. 
But, to our mind the relation seems to have been a mere 
family relationship, and such as exists in no small portion 
of all the households,and entirely consistent with absence 
of affection or show of affection. The case is noticeable 
for the want of attention on the part of the defendant. 
The prosecutrix lived in the family more than a year. 
During that time the defendant escorted her once to 
church and once to an entertainment at a public hall. We 
think that we should be going too farto say that the facts 
relied upon corroborated the prosecutrix.” 

If the corroboration is to be circumstantial evidence, 
the circumstances proved must point so plainly to the 
truth of her statement and be of such probative force 
as to equal the testimony of a disinterested witness. This 
is the rule stated in Gandy v. State, supra, and we do not 
feel it necessary to depart from it. 

6. The defendant was a witness in his own behalf, and 
the court instructed the jury that “if the defendant by 
his own testimony has not denied in any way any material 
fact proved in the case within his personal knowledge, 
such testimony or material fact proved, if not denied by 
the defendant, is admitted by the defendant to he 
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true.” It is insisted by the prosecutrix that this in- 
struction is justified by the language of this court in 
Comstock v. State, 14 Neb. 205, but this is an error. 
In Comstock v. State, the defendant requested the court 
to instruct the jury that “The fact that the prose- 
cution have not called a physician, or expert, to the fact 
of penetration of the person of the prosecutiag witness, 
Coral Comstock, weaken: the evidence of the prosecution 
in regard to the fact of penetration.” The court held 
that it was not error to refuse this instruction. The prin- 
cipal reason given for this holding was that the evidence 
of penetration was so strong “that the prosecuting wit- 
ness needed no support from physicians or experts.” The 
thought of the court being that, if the evidence of that 
fact was already overwhelming, the state would not 
be held to have weakened that evidence by failing to 
make further proof upon the same point. After stating 
that the testimony on the point was “ample and left no 
reason for doubting that it took place,” the court recite 
some of that testimony, which seems to have indeed be2n 
very strong, and they say: 

“Besides, although the prisoner availed himself of the 
privilege of being a witness,in his own behalf, and testi- 
fied, he did not offer in a single particular to controvert 
what his daughters had sworn to respecting the fact of 
carnal connection. Had he not gone upon the witness 
stand, the fact of his not testifying against them would 
not have operated to his disadvantage, but having done 
so, his failure to deny what they said respecting a matter 
which must have been within his own personal knowledge, 
will be taken as an admission that it was true.” 

This does not mean that the jury must take it as an 
admission that it was true and that the court must so in- 
struct. The meaning is that upon an argument of this 
kind the court will take that fact into consideration, be- 
cause it would be natural for the trial court to have taken 
it into consideration in refusing to instruct the jury that 
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the failure to put experts upon the witness stand would 
weaken the testimony of the state upon a question that 
was so thoroughly established that no further testimony 
could have been thought necessary or even reasonable. 
To instruct the jury that defendant in a criminal case 
by a failure to deny any material matter that had been 
testified to against him must be held to have admitted its 
truth, would indeed be a strange doctrine. If upon a 
vital matter in a case, a matter that is of such great im- 
poitance that it must be continually before the mind of 
the defendant, there is such ample proof in the case that 
it would be wholly unreasonable to offer further proof, 
and the defendant while on the stand fails to testify 
upon that matter, the court in considering the condition 
of the record, and determining therefrom the necessity or 
propriety of giving further instructions, might take into 
consideration the fact that the defendant had failed to 
deny the truth of a matter so thoroughly established. 
But, when the defendant under a charge of crime that 
may result in his imprisonment for a term of years goes 
upon the witness stand for the purpose of denying one of 
the material and essential elements of the case against 
him, it is not to be expected, much less required, that 
he have in mind all the material matters that may have 
been testified to in the case, and categorically deny every- 
thing of importance that has been said against him. The 
instruction given by the court in this case was to that 
effect and was clearly erroneous. 

7. Other errors are complained of, and, indeed, it 
would appear that the prosecuting witness was allowed 
to testify to the contents of writings which she had sent 
to the defendant, and which apparently were then in his 
custody, without requiring the state to show that any 
attempt had been made to procure the writings them- 
selves. The court once remarked in the presence of the 
jary that he considered certain evidence give. by one of 
the state’s witnesses as the strongest kind of. evidence. 
Tf this cause should be retried it is not to be presumed that 
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these and similar errors will be repeated, and it is there- 
fore not thought necessary to discuss them further. 

For the reasons given, the judgment of the district 
court is reversed and the cause remanded. 


REVERSED. 


GEORGE 8. MCCAGUE, APPELLEE, V. LEONE ELLER ET AL, 
APPELLANTS. 


Frep NovEeMBER 22, 1906. No. 14,519. 


1. Mortgages: ForecLosure: REDEMPTION. The right of redemption of 
real property from a mortgage debt and the right to extinguish 
that right by judicial foreclosure are mutual and reciprocal. 


2. : SECOND ForEcCLosuRE. When the owner of a mortgage upon 
real estate acquires by judicial foreclosure and sale the legal 
title to all the mortgaged property, leaving an unpaid residue of 
the mortgaged debt, and the proceedings are by accident or mis- 
take incomplete in the respect that they leave an equity of 
redemption in a part of the premises in the heirs at law of one of 
the mortgagors, the plaintiff in such action, being the purchaser 
at the sale, or his grantee, miay maintain an action to foreclose 
the unextinguished equity of redemption for the unpaid residue 
of the debt. 


APPEAL from the district court for Douglas county: 
ALEXANDER C, TROUP, JuDGR. Affirmed. 


J. W. Eller, C. G. McDonald and Benjamin S. Baker, 
for appellants. 


Charles Battelle, contra. 


AMES, C. 


James W. Eller and Frances E., his ‘Wife, were the 
owners in severalty each of an undivided half of certain 
lots and a dwelling house situated thereon, and were in 
joint occupancy of the same as a homestead. In May, 
1892, they joined in the execution of a note and of a 
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mortgage of the premises for the sum of $5,000, and 
interest, to the Globe Loan & Trust Company of Omaha. 
In February, 1896, they also joined in a warranty deed, 
then or soon afterwards duly made of record, conveying 
the premises to Ida M. Dolan. In December, 1898, Mrs. 
Eller died, leaving surviving her certain minor children 
of the marriage, who, together with their father, con- 
tinued to occupy the premises. Afterwards the Randolph 
Savings Bank, having become the owner of the note and 
mortgage by purchase and assignment, began an action of 
foreclosure to which James W. Eller and Mrs. Dolan, as 
the apparent owner of the equity of redemption or 
fee title, and her husband, were made parties. The Do- 
lans made default, but Eller answered, alleging, among 
other things, that the deed to Mrs. Dolan was executed 
and delivered by way of mortgage to secure an indebted- 
ness. The action proceeded to a decree of foreclosure, 
but the order of sale was stayed for the statutory period 
at the request of Eller. After the expiration of the stay 
a stipulation was entered into between the plaintiff and 
Eller, by which the latter was released and discharged 
from liability to a deficiency judgment, and was permitted 
to retain possession of the premises for the term of one 
year, without payment of rent, in consideration of his 
agrecment not to resist a sale of t~ premises, or a con- 
firmation thereof, under the decree. <A sale was there- 
after had and duly confirmed for $4,667, leaving an un- 
paid residue of several hundred dollars of principal and 
interest, the plaintiff in foreclosure being the purchaser, 
to whom a Sheriff’s deed was issued. 

The Randolph Savings Bank became insolvent and 
passed into the hands of a receiver, who sold the title 
acquired at the foreclosure sale to the plaintiff in this 
case, and executed and delivered to the latter a deed pur- 
porting to convey the premises to him. The note re 
mained in the hands of the attorney, in the foreclosure 
suit, of the Randolph Savings Bank, and was delivered 
to the plaintiff McCague without further consideration. 
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Afterwards the plaintiff successfully prosecuted a suit in 
forcible detainer against Eller and obtained a writ of res- 
titution against him, Eller then departed from. the prem- 
ises, but the children of Mrs. Eller, some of whom had 
‘ attained to their majority, remained in possession of the 
premises claiming to be owners of an undivided half of 
the same as the heirs at law of their mother. It thus ap- 
pears that the action of foreclosure was incomplete in the 
respect that the heirs at law of Mrs. Eller were not 
parties to, and their equity of redemption was not ex- 
tinguished by, it. This is an action against the heirs to 
foreclose their equity of redemption in an undivided half 
of the premises for the unsatisfied portion of the mort- 
gage debt. There was a decree for the plaintiff in the 
lower court, from which the defendants appeal. 

So far as appears, the first actual notice that the Ran- 
dolph Savings Bank, or its receiver, or the plaintiff had 
that the deed to Mrs. Dolan was intended as a mortgage 
only, or that the foreclosure was incomplete, was when 
the heirs set up their claim of ownership and right of 
possession, after Eller had personally vacated the prem- 
ises in obedience to the writ of restitution issued in the 
foicible detainer suit. But, notwithstanding the purpose 
for which the Dolan deed was executed and delivered, it 
was effectual to convey the legal title to the premises. 
Dodge v. Omaha & 8S. W. RK. Co., 20 Neb. 276; Stall v. 
Jones, 47 Neb. 706; Gallagher v. Giddings, 8383 Neb. 222. 
It follows, as a matter of course, that the foreclosure 
decvee, sale and deed operated to convey the legal title 
to the purchaser at the judicial sale, leaving in the heirs 
of Mrs. Eller nothing more than an equity of redemption 
of an undivided half of the premises, and in James W. 
Eller nothing at all. It follows equally, of course, that 
the deed from the receiver, which it is not sought in any 
way to impeach, conveyed the entire title to the plaintiff, 
subject only to the equity of redemption in the heirs, 
which it is sought in this action to foreclose. We can see 
no room for doubt, upon principle or authority, that it 
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also conveyed to the plaintiff the right to demand and 
obtain such redemption or to apply to a court of equity 
for its foreclosure. It is certain that no one else has 
that right. The effect of the transaction was to extin- 
guish the mortgage by a merger of it in the legal title to 
the whole of the mortgaged premises, but a residue of the 
mortgage debt, for a payment of which the lands had been 
pledged, remains unsatisfied, and the equity of the heirs 
of Mrs. Eller to redeem an undivided half of the premises 
therefrom is still unextinguished. If this action had not 
been begun, and they had desired to enforce their right 
of redemption, against whom should their suit have been . 
brought? Certainly against no one but the present plain- 

tiff, in whom is vested the legal title which it would have 
been the sole object of such an action to recover. It would 

not be contended, we apprehend, that in such a case it 

would have been necessary for them to seek out the 

mortgagee, or his insolvent assignee, or the purchaser ..t 

the foreclosure sale, the rights, interests and titles of all 

of whom, as respects the realty, are united in the plaintiff. 

Nor can it be contended, we think, that the Randolph Sav- 

ings Bank, or its representative, after having prosecuted 
the suit in foreclosure to a sale purporting to convey the 

entire title, both legal and equitable, and after having 

conveyed the premises by a deed of like purport through 

its receiver, would be heard to assert any claim on account 
of the unpaid residue of the mortgage debt, to the preju- 

dice of its grantee, the plaintiff. It is evident beyond dis- 

pute that the incompleteness of the foreclosure is due 
to accident and misapprehension, and not to the intent 
of the plaintiff therein, and it cannot be doubted that 
if the latter had remained solvent and was prosecuting 
this action it would be entitled to the decree appealed 

from. 

The right of redemption and the right to extinguish 
that right by judicial foreclosure are mutual and recip- 
rocal, and we have no doubt that the plaintiff has become 
subrogated to the unpaid residue of the mortgage debt, 
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in so far as the same is requisite for the protection of his 
title, of which it is in equity one of the muniments. As 


is said in Emmert v. Thompson, 49 Minn. 386: 


“Tt has been well said that the doctrine of subrogation 
has been steadily growing and expanding in importance, 
and becoming more general in its application to various 
subjects and classes of persons. It is-not founded upon 
contract, but is the creation of equity, is enforced solely 
for accomplishing the ends of substantial justice; and, 
being administered upon equitable principles, it is only 
when an applicant has an equity to invoke, and where 
innocent persons will not be injured, that a court can in- 
terfere. It is a mode which equity adopts to compel the 
ultimate payment of a debt by one who in justice and 
good conscience ought to pay it, and is not dependent 
upon contract, privity, or strict suretyship.” See also 
Brobst v. Brock, T7 U. S. 519; Rogers v. Benton, 39 Minn. 
39; Gevins v. Carroll, 40 S. Car, 413; Jackson v. Bowen, T 
Cow. (N. Y.) 18. 

The judgment in this case is the ordinary decree of 
mortgage foreclosure and sale of the undivided half of 
the premises for the satisfaction of the unpaid residue 
of the mortgage debt. In our opinion it is right, and we 
recommend that it be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 
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ZACK THOSTESEN, APPELLEB, V. CHARLES W. DOXSBH ET AL, 
APPELLANTS. 


Foep NOVEMBER 22, 1906. No. 14,469. 


Statute of Frauds: Lease. Under the provisions of section 5, ch. 32, 
Comp. St., as amended in 1903, an oral contract for the leasing 
of lands for a period of more than one year from the making 
thereof is void. 


APPEAL from the district court for Custer county: 
BRUNO O. HOSTETLER, JUDGE. Affirmed. 


R. A. Moore, for appellants. 
H. M. Sulliwan, contra. 


OLDHAM, C. 


This was an action in forcible entry and detainer origi- 
nally instituted in the county court of Custer county, Ne- 
braska and taken by appeal to the district court for that 
county, where a jury was waived and the cause submitted 
to the court on the following agreed statement of facts: 
“Tt is stipulated between the parties that the defendants 
entered into a written lease with the plaintiff on or about 
the Ist day of March, 1904, whereby the plaintiff leased 
to the defendants for the term of one year from March 1, 
1904, the land described in the lease; that for the pasture 
they were to pay him cash $125 and for the land planted 
to small grain and corn they were to pay one-third; that 
sometime in December, 1904, the parties got together and 
it was orally agreed that the defendant, C. H. Doxsee, 
would not want the land for the year beginning March 
1, 1905, but that the other defendant, C. W. Doxsee, 
would want it for the period of one year from the 1st of 
March, 1905, and it was orally agreed between the plain- 
tiff and the defendant, Charles W. Doxsee, that he might 
remain on the place for the period of another year from 
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March 1, 1905, on the same conditions as were specified 
in the original lease. It is further agreed that before the 
beginning of this action in the county court notice as 
required by law was served upon the defendants to quit, 
and that at that time neither of them had planted any 
crops, and that they were in po.session of suid premises 
under the old lease up to March 1, 1905. It is further 
stipulated that in said oral lease it was specified that the 
contract existing between them for the year up to March 
1, 1905, should extend from March 1, 1905, to March 1, 
1906, with all the ccnditions contained in said lease, with- 
out it being signed anew, and the only change that should 
be made to it was that C. H. Doxsee should be released 
from its operations. And it was never the intention of 
the parties to sign up or execute a new lease, but the 
terms of the old lease were the terms of the new oral 
contract between the plaintiff and Charles W. Doxsee, 
made in December, 1904.” 

It seems to us that the only legitimate conclusion to be 
drawn from this stipulation is that there was a written 
contract between plaintiff and the two defendants for the 
leasing of the premises from March 1, 1904, to March 1, 
1905, on the terms stated in the stipulation; that during 
the month of December preceding the expiration of the 
written lease there was a conversation between the three 
parties to the contract, in which it was understood that 
C. H. Doxsee did not desire to occupy the premises 
beyond the term of the written lease, but that defendant 
Charles W. Doxsee desired to lease the premises on the 
terms contained in the written lease for the year begin- 
ning March 1, 1905, and ending March 1, 1906; and that 
the plaintiff agreed that he would make such an oral 
lease with the defendant Charles W. Doxsee; that this 
verbal contract was entered into three months before the 
beginning of the lease; that a little while before the time 
of the expiration of the written lease plaintiff rescinded 
his oral contract for the lease of the premises to Charles 
W, Doxsee, and served the statutory notice to quit the 


338 NEBRASICA REPORTS. [ Vou. 77 


Clinebell v. Chicago, B. & Q. BR. Co. 


premises within three days after the expiration of the 
written lease; and that after defendants’ failure so to do 
plaintiff immediately instituted this suit in forcible entry 
and detainer. The notice to quit was served before the 
defendant Charles W. Doxsee had either entered into pos- 
session under, or done any act in part performance of, the 
oral agreement for the lease. Section 5, ch. 32, Comp. St., 
provides as follows: “Every contract for the leasing for 
a longer period than one year from the making thereof, or 
for the sale of any lands, or any interest in lands shall be 
void unless the contract or some note or memorandum 
thereof be in writing and signed by the party by whom 
the lease or sale is to be made.” To our minds the agree- 
ment between plaintiff and Charles W. Doxsee was 
nothing more than an oral contract for the leasing of 
lands for a period of more than one year from the making 
thereof, which is denounced as void by the provisions of 
the statute above quoted as it now stands as amended in 
1903. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


’ 


7 


Nancy E. CLINEBELL, APPELLEE, V. CHICAGO, BURLINGTON 
& QUINCY RAILROAD COMPANY, APPELLANT.* 


Firep NOVEMBER 22, 1906. No. 14,484. 


1. Railroads: Liapiniry. A railroad company is not liable for injuries 
caused by a team taking fright at the ordinary operation of a 
train upon its road. Hendricks v. Fremont, E. & M. V. R. Oo., 67 
Neb. 120, followed and approved. 


* Rehearing denied. See opinion, p. 542, post. 
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2. Evidence examined, and held insufficient to sustain the Judgment of 
the trial court. 


APPEAL from the district court for Custer county: 
BRUNO O. HOSTETLER, JUDGE. Reversed. 


J. W. Deweese and F. E. Bishop, for appellant. 
N. T. Gadd, R. G. Moore and J. H. Broady, contra. 


OLDHAM, C. 


This is an action for personal] injuries, and is here for a 
second review by this court. At the first hearing a 
judgment in favor of the plaintiff was reversed because 
plaintiff’s petition failed to allege any negligent act on 
the part of the defendant which was the proximate cause 
of the injuries. The opinion is reported in 5 Neb. (Unof.) 
603. After the reversal of the judgment an amended 
petition was filed and issues joined, and on a trial to the 
court and jury plaintiff again secured a verdict and 
judgment, from which defendant appeals. 

The only alleged error called to our attention in the 
brief of the appellant, which it will be necessary to con- 
sider, is as to the sufficiency of the testimony to support 
the judgment. There is no serious dispute as to the man- 
ner in which plaintiff’s injuries were received. It appears 
that she was driving home with a gentle team in an 
open top buggy along a highway, which for some distance 
near the place of the accident runs nearly parallel to de- 
fendant’s right of way. The general direction of the pub- 
lic highway is east and west, and the defendant’s right 
of way crosses it at the place of the accident, running in 
a southeasterly direction. West of the crossing there is 
a cut about 300 feet long and about 7 feet deep. At the 
crossing the railroad embankment is about 12 feet high, 
with an approach leveled back about 37 feet, by which 
the wagon road crosses the track at right angles. Before 
reaching this approach the road follows a depression or 
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gully north of the railroad and comes up an incline to the 
level of the embankment. Just as plaintiff had driven 
to the top of the incline to turn in on the approach to 
the crossing, a freight train came out from the mouth 
of the cut, and probably caused plaintilf’s team to shy 
and frighten plaintiff so that she jumped or fell from 
the buggy and received the injuries complained of. 
Plaintiff’s account of the accident is rather incoherent, 
probably because she was dazed from fright, as appears 
from the following extract from the record: “Q. State 
to the jury what happened. A. Well, I was driving along 
and I was careful. I was careful and looking. I didn't 
think of the train or nothing coming for I couldn’t sce. 
It was my view right towards home to see a train, but I 
didn’t see any. I supposed maybe it had gone down. I 
didn’t know and I drove along there, didn’t hear any 
sound or nothing, and I drove up on the crossing, pretty 
near to the crossing, and the first thing I knew the horses 
threw their ears up, pricked their ears up, and that’s all 
I know. I don’t know how I got out or nothing * * *# 
Q. What happened afterwards, if you know? Where did 
you go? A. Well, when I come to myself the train was 
done gone, I discovered. I got up the best I can, I don’t 
know how, but I was frightened, when I got up I saw my 
fingers was cut here and here (indicating), and I hobbled 
up and I discovered the box was loose from the buggy, 
and I didn’t know what to do, anyway. I don’t know how 
I got around, but I got around some way; and when I 
went to get the horses around and went to fastening up 
the tugs I was all this nervous. I didn’t see any hurt, but 
I was bloody here, and I was just so nervous I couldn’t 
fasten the tugs at all, but I got them fastened and I dis- 
covered the footsteps to get into the buggy, and I just 
threw my foot up on them, and I got into the buggy, and 
the team started off with me. When I got on the track 
everything was turned blind. I was turned blind. I 
couldn’t see. I squatted right down in the buggy, and 
the team took me home. That is all I know about that,” 
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She also testified that she did not hear either the bell 
or the whistle before seeing the train. It was fur- 
ther established that when she got home she was in 
a dazed, partially unconscious condition, and bore evi- 
dence of severe and painful injuries from her fall. 
Numerous witnesses, at various distances ranging from a 
quarter to a half a mile from the railroad, testified that 
they heard neither the bell nor the whistle when the train 
passed the crossing. The only witnesses, other than the 
plaintiff, who saw the accident were two brakemen on de- 
fendant’s train. The brakeman near the front end of the 
train testified that he saw the horses turn slightly away 
from the track when the train approached, and saw plain- 
tiff jump from the buggy. The brakeman who was on the 
caboose testified that, when his car passed -the team, 
plaintiff was standing by the horses and apparently hold- 
ing them. All the employees in charge of defendant’s 
train testify positively that the whistle was sounded at 
the whistling post 200 feet west of the crossing, and that 
the bell was rung continuously while passing through the 
cut and over the highway. 

The only negligent act relied upon by plaintiff as the 
proximate cause of the injury was the defendant’s failure 
to ring the bell and blow the whistle on approaching the 
crossing, it being contended that if these signals had 
been given plaintiff would have heard them and would 
have remained down in the gully until the train had 
passed, and would thus have escaped the accident. While 
the failure to give these signals on approaching a public 
crossing constitutes statutory negligence, yet, unless such 
negligence is shown to be the proximate cause of the in- 
juries complained of, proof of this fact alone is not suffi- 
cient to show a right of recovery. Even though we were 
willing to concede that the negative testimony of plain- 
tiff’s witnesses, as against the positive declarations of the 
persons in charge of the train, is sufficient to sustain 
the finding of the jury that the statutory signals were 
not given at the crossing, we are still unable to see how, 
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without entering on the domain of remote speculation, 
we could conclude that such failure was the proximate 
cause of plaintiff’s injury. The contention that plaintiff 
would not have driven up onto the approach of the cross- 
ing if she had heard the statutory signals is purely con- 
jectural and unsupported by any testimony contained in 
the record. To our minds, the only logical conclusion 
that can be deduced from the facts surrounding the acci- 
dent is that the proximate cause of the injury was the 
fright either of plaintiff or her team at the ordinary 
operation of a passing train. In the recent case of Hen- 
dricks v. Fremont, FE. & M. V. R. Co., 67 Neb. 120, it was 
held that “a railroad company is not liable for injuries 
caused by a team taking fright at the ordinary opera- 
tion of a train upon its road.” 

We therefore conclude that the evidence is insufficient 
to sustain the judgment, and we recommend that the 
judgment of the district court be reversed and the cause 
remanded for further proceedings. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED, 


The following opinion on motion for rehearing was filed 
April 4, 1907. Rehearing denied: 


OLDHAM, C. 


Counsel for plaintiff below have filed a very clear, con- 
cise, and well-directed brief in support of a motion for a 
rehearing in this case, in which they ask us to set out 
more specifically our views on the liability of a railroad 
company for injury occasioned at or near a public crossing, 
where the failure to comply with the statutory require- 
ments of ringing the bell and blowing the whistle is estab- 
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lished. In compliance with this request we would say that 
it is always a violation of the statute to neglect to give these 
signals at the distances from public crossings therein pre- 
scribed, and such failure subjects the railroad company to 
the penalties prescribed, whether injuries occur from such 
cause or not. But, where the failure to give these signals 
is relied on as actionable negligence in seeking to recover 
for injuries received at or near the crossing, such failure 
must be shown by competent testimony to have been the 
proximate cause of the injuries complained of, that is, 
it must stand in relation to the injuries as cause to 
effect. Now, in the case at bar, there is no dispute as to 
how the injury was received. The plaintiff was in her 
buggy on the public road, about 30 fect from the railroad 
track, when the freight train came along. She probably 
became frightened at the train, and jumped from the 
buggy and was hurt. The team did not run away and 
cause the injury, but remained standing while the train 
passed, and until the plaintiff had hitched up the loose 
tug and replaced the fallen tongue in the neck-yoke, 
when she drove home. We think there can be no question 
that the proximate cause of, this injury was plaintiff’s 
fright at a moving train operated in an ordinary manner. 
There can be no doubt, under the testimony, that if she 
had remained in the buggy no injury would have befallen 
her. Consequently, her misfortune falls within the large 
class of regrettable casualties for which no one is legally 
to blame. We therefore recommend that the rehearing 
be denied and the former opinion adhered to. 


AMES and EPPERSON, CC., concur. 


By the Court: Motion overruled. 


544 NEBRASKA REPORTS. [ VoL. 77 


Merriman v. Grand Lodge Degree of Honor. 


JAMES MERRIMAN, APPELLANT, V. GRAND LODGE DEGREE 
OF Honor, ANCIENT ORDER OF UNITED WORKMEN OF 
NEBRASKA, APPELLEE. 


Fitep NOVEMBER 22, 1906. No. 14,497. 


1. Insurance: AprLicaTion. Where a married woman is the holder of 
a policy of life insurance, it is not a false representation for her 
to sign a certificate, when she is pregnant, stating that she is in 
sound bodily health, if the certificate is otherwise true. 


Where a married woman is an applicant for life in- 
surance in a company that issues policies on the lives of married 
women, she is not required to inform the company of evidence 
of pregnancy discovered subsequently to her physical examination 
and application. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed. 


T. J. Doyle, for appellant. 
A. G. Greenlee, contra. 


OLDHAM, C. 


This was an action on a fraternal benefit certificate 
issued by the defendant to Katherine Merriman, deceased, 
payable at her death to her husband, plaintiff in this 
action. The death of Katherine Merriman, her initiation 
into the order, the issuance of the certificate, and the pay- 
ment by the deceased of all dues and assessments in con- 
formity with the by-laws of the order and the provisions 
of the policy are all admitted. The sole defense relied 
on is that the deceased made false representations in her 
application for the benefit certificate in the order, it being 
alleged that she falsely represented that she had not had 
paralysis prior to making her application for membership, 
and that she had falsely represented that she was not 
pregnant at the time of such application. Defendant’s 
testimony was all directed to the support of these two 


Vou. 77] SEPTEMBER TERM, 1906. 545 


Merriman v. Grand Lodge Degree of Honor. 


alleged false representations. On a trial of these issues 
to the court and jury, there was a verdict and judgment 
for the defendant, and the plaintiff appeals to this court. 

For an intelligent review of the assiguinent of error in 
the plaintiff’s brief, which, we think, is worthy of serious 
consideration, it is essential to review the admitted as 
well as the disputed questions at issue in this case. The 
defendant society, the Degree of Honor of the Ancient 
Order of United Workmen of Nebraska, is primarily a 
social organization for women bearing certain relation- 
- ship to the members of the Ancient Order of United 
Workmen. Any woman bearing the required degree of 
relationship to a member of the parent order is eligible to 
social membership in defendant’s order, but there is also 
within the order a benefit department for the purpose of 
providing life insurance for those of the memebers. who 
may be found to come within the requirements as to age 
and health. On the 11th day of September, 1902, Kath- 
erine Merriman made application for membership in the 
Mistletoe lodge, No. 104, of Lincoln, Nebraska, a sub- 
ordinate lodge of the defendant order, and, on the 18th 
day of October she signed an application for membership 
in the benefit department and submitted to a physical ex- 
amination by the examining physician of the department 
under the rules of the order. This application could 
not be acted upon until the applicant had been initiated 
into the order, and on November 27 foHowing she pre- 
sented herself and was initiated. After her initiation, 
her application and the report of the examining physician 
thereon and the certificate of membership were presented 
to the grand medical examiner of the order and approved, 
and forwarded to the Grand Recorder, and on the 17th day 
of December the benefit certificate sued on was issued and 
sent to the deceased. Between the time of making appli- 
cation and the time of final issuance of the certificate 
there had been a lapse in payment of dues and as- 
sessments, which required, under the rules of the order, 

38 
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a certificate of health before the back dues could be re- 
ceived and the benefit certificate be made effective. The 
before the policy was issued: “I, Katherine Merriman, 
lowing health certificate, which she signed and .returned — 
before the policy was issued: “I, Katherine Merriman, 
a member of Mistletoe lodge, No. 104, located at Lincoln, 
in the state of Nebraska, to whom benefit certificate No. — 
was issued in the beneficial department of the Grand 
Lodge Degree of Honor, A. O. U. W. of Nebraska, having 
been suspended from all the rights, benefits and privileges 
of the said department, by reason of nonpayment of assess- 
ment No. —, which suspension and forfeiture occurred 
within a period of three months prior to the date of this 
certificate, and desiring to be reinstated in said de- 
partment as provided by the laws thereof, do hereby 
certify and warrant that I am, at this date, in sound 
bodily health, and that I agree that the reinstatement of 
myself as a member of the department based upon this 
certificate shall be valid and binding only upon the con- 
dition that the statement hercin contained, relating to my 
bodily health, is true in every respect upon the day and 
date recorded on this certificate. (Signed) Katherine 
Merriman.” 

In the application for membership there are two lists 
of questions or interrogatories, one list to be answered by 
the applicant, and the other to be answered by the examin- 
ing physician from his personal examination of the appli- 
cant. Among the questions propounded to and answered 
by the applicant was the interrogatory, “Have you ever 
had paralysis?” This question appears from the applica- 
tion to have been answered, “No.” Among the questions 
which the examining physician was required to answer, 
when the applicant was a married woman, is, “Is she now 
pregnant?” The physician answered this question, “No.” 
Now, it is without dispute in the record that plaintiff's 
wife died on the 10th day of April, 1903, from placenta 
previa, or hemorrhage in childbirth. - There was evidence 
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in the record, offered by the defendant, tending to show. 
that the deceased had suffered from a partial stroke of 
paralysis about 18 months before making her application 
for membership in the order, but, on the other hand, it was 
contended by plaintiff that her ailment at that time was 
of a temporary character, a mere prelude to childbirth, 
and a symptom caused by pregnancy and of temporary 
duration, and plaintiff introduced testimony strongly 
tending to show that after the applicant’s confinement 
she recovered her normal robust health, and engaged in 
hard labor, and was, at least apparently, in excellent 
physical condition until the day before her death. 

As there is little or no competent testimony in the 
record pointing to paralysis as a contributing cause of 
Katherine Merriman’s death, it is highly probable that 
the jury returned a verdict for defendant on the theory 
that the applicant had fraudulently concealed her condi- 
tion of pregnancy from defendant’s examining physician. 
While the examining physician testified that he made a 
careful physical examination of deceased, yet he said that 
he saw no outward signs of pregnancy and relied on de- 
ceased’s statement that she was not in that condition. 
He also testified that from his examination he believed 
her to be a first-class risk for insurance. Now, from the 
fact that a fully developed child was born to the deceased 
about six months after the examination, it is clearly 
established that she was about three months pregnant 
when the examination was made, so that the material 
question is whether or not she fraudulently and know- 
ingly misrepresented her condition. The testimony of the 
medical experts in this case shows that before the quick- 
ening period pregnancy cannot be detected from general 
symptoms, and that the quickening period ordinarily 
occurs during the fourth or fifth month of pregnancy. 
Consequently, the evidence is very slight that tends to 
show that the deceased knew of her pregnancy on the 18th 
day of ‘October, 1902, but it is much stronger on the prob- 
ability of her having knowledge of such fact on the ist 
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of December following, for that date was probably, under 
the testimony, within the quickening period. 

At the trial of the cause plaintiff asked for an instruc- 
tion which, in substance, confined the applicant’s knowl- 
edge of the truth of her answers to the question to the 
time when the application was signed. The court refused 
to give this instruction, and told the jury in paragraph 3 
of instruction on its own motion: “In considering the 
question whether any statement made by the deceased, 
Katherine Merriman, was true or false, you should con- 
sider it as of the time she signed the application, up to 
and including the time when the contract between her 
and the defendant company was couipleted, being the 
time of the final approval of the application by the com- 
pany, to wit, December 17, 1902. This is true, for the 
reason that up to the time of the final approval of the 
application it would be her duty to correct any statement 
contained in her application made by her which she sub- 
sequently learned was false.” .The learned trial court 
evidently gave this instruction on the theory that. the 
health certificate signed on the Ist day of December 
amounted to a reaffirmation of each of the answers to the 
questions contained in the original application. To our 
minds this would extend the scope of the certificate much 
beyond what might reasonably have been within the mind 
of the party signing it. .imerican Order of Protection v. 
Stanley, 5 Neb. (Unof.) 132, and Geare v. United States 
life Ins. Co., 66 Minn. 91. This certificate should be con- 
strued so as to resolve all doubts and ambiguities con- 
tained in it, if any there be, in favor of the insured or her’ 
beneficiary, and, so construed, it simply warrants that 
the applicant was in sound bodily health at the time she 
signed it. It will not do, in sound morals, for an insur- 
ance company to issue risks on the lives of married women 
between the ages of 18 and 45 years, without anticipating 
the probability of the holders of such policies obeying 
the divine mandate to be fruitful and multiply and re- 
plenish the earth, and a condition, either in the by-laws, 
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articles of association, or certificate of benefit, providing 
for a forfeiture in the event that the holder should be- 
cone pregnant at any time would be clearly void as 
against the highest principles of religion, morality, and 
common decency. Consequently, when an application is 
made and approved, there is no duty on the holder of the 
certificate issued on such application to notify the com- 
pany of any subsequently discovered evidence of preg- 
nancy, nor would the fact, if subsequently discovered, 
prevent her from certifying that she was in sound 
bodily health, if such certificate is otherwise true. 
The only representation here is as to her apparent state of 
health, and all the evidence in the record shows that at 
that time she was, to all appearances, a robust and 
healthy woman. We are therefore impressed with the 
opinion that the learned trial judge erred in refusing the 
instruction asked by the plaintiff, as well as in giving the 
third paragraph of instructions above set out, for under 
this instruction the jury might have found the evidence 
insufficient to carry knowledge of pregnancy to the de- 
ceased when she made application on October 18, and 
still sufficient to apprise her of such fact two months 
later, December 17, when the certificate was issued. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause be remanded for 
further proceedings. 


AMES and Epperson, CC., concur. 


By the Court: Tor the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 
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JAMES SEGEAR, APPELLEE, V. GEORGY WESTCOTT, APPEL- 
LANT. 


Fitep NoveMBer 22, 1906. No. 14,502. 


Landlord and Tenant. The owner of land, in the possession of a 
tenant whose lease provides that the lessor may sell or dispose of 
any part thereof by making a corresponding reduction in the 
rent, may, without the consent of the lessee, dedicate a part 
thereof to the public for a highway. 


APPEAL from the district court for Douglas county: 
Howarp KENNEDY, JR., JUDGE. Reversed. 


W. C. Lambert, for appellant. 
J. W. Eller, contra. 


EXPPERSON, C. 


July 5, 1900, defendant agreed verbally to pay plaintiff 
$25 a month for the privilege of hauling garbage over a 
tract of land of which plaintiff was lessee. Defendant 
paid the stipulated amount until August 5, 1901, and 
plaintiff brings this action to recover for 22 months there- 
after. Defendant admits the making of the contract, and 
alleges that from and after August 5, 1901, he used a 
public highway which the authorities of South Omaha 
had established over plaintiff’s leased property. Plaintiff 
denies that the highway was established, and on this 
issue alone the rights of the parties depend. The facts 
relied on by defendant to prove the establishment of the 
street are substantially as follows: In June, 1901, the 
president of the United Real Estate and Trust Company,. 
which was the owner of the land in controversy and 
plaintiff’s lessor, made a written proposition to the mayor 
and council of South Omaha, agreeing to cause the strip 
of land here in controversy to be dedicated to the public 
as a highway in consideration of $100, payable to his com- 
pany, and a further consideration that the city would 
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make certain specified improvements. Pursuant to this 
proposition the city council issued its warrant to the 
real estate company and proceeded with the improvement 
of the road substantially as specified in the proposition 
of the company. Afterwards the road was used generally 
by the public, the plaintiff herein, however, at all times 
maintaining that the public had no rights therein. The 
warrant payable to the real estate company was not 
called for, nor was it delivered, until after this suit was 
instituted, when it was delivered to the company and 
accepted. At no time did the company object to the 
establishment of the street. In the district court the jury 
returned a directed verdict for the plaintiff, and the de- 
fenda.t appeals. 

The only theory upon which the plaintiff can recover is 
that the alleged street was established without the payment 
of damages to him and to the prejudice of his rights under 
the lease. The evidence did not disclose the contents of the 
lease. Defendant filed a motion for a new trial on account 
of newly discovered evidence, alleging that since the trial 
he had discovered that the plaintiff’s lease reserved to the 
lessor the right to sell or dispose of the said tract of land, 
or any portion thereof, and that in the event of the dispo- 
sition of a part the lessor was to refund a proportionate 
amount of the rent. A sufficient showing of diligence was 
made by defendant. He shows that he did not know the 
nature of the lease; that at the time of the trial the officers - 
of the lessor, who were in possession of the lease, were not 
within the jurisdiction of the court; that he had no reason 
to believe it contained such a provision, and, further, that 
plaintiff had previously told defendant, and at the trial in 
the county court testified, that no person had a right to 
acquire interests in said property without plaintiff’s con- 
sent. The newly discovered evidence, if as alleged, will 
show that plaintiff had no interest in the land which would 
prevent his lessor from disposing of the tract in contro- 
versy by a dedication thereof to the city for street purposes, 
and in such an event the plaintiff herein cannot complain 


552. NEBRASKA REPORTS. (Von. 7 


Babr v. Manke. 


that the street was irregularly established. Ordinarily a 
landlord cannot dedicate any part of the property leased 
without the consent of the tenant. Where, however, the 
lease expressly provides that the landlord may dispose of a 
' part of the land, with a corresponding reduction in the 
rental, such clause should be taken as a limitation of the 
lessee’s estate and binding upon him. : 

The court erred in refusing the defendant a new trial, 
and we recommend that the judgment be reversed and the 
cause remanded for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED. 


ALBERT BAHR, APPELLEB, V. CARL MANKE, APPELLANT. 
Fizzep NovEMBER 22, 1906. No. 14,517. 


Contract: BreaoH: DamaceEs. To entitle one to recover in an action 
in damages for the breach of a contract, he must show that the 
wrong done and the injury sustained bear toward each other the 
relation of cause and effect. The damages which one has sus- 
tained to entitle him to recover must be the natural and proxi- 
mate consequence of the wrongful act complained of. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JUDGE. Reversed. 


Billingsley & Greene and Berge, Morning & Ledwith, 
for appellant. 


George A. Adams, contra. 


EPPERSON, C. 


The parties hereto are brothers-in-law. That part of 
their differences out of which this litigation grew may 
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be stated as follows: In 1894, plaintiff purchased 160 
acres of land, paying therefor in cash $1,400 and assum- 
ing a mortgage held by one Hartwick for $1,800 due 
August 3, 1897. At the time of the purchase plaintiff 
gave defendant a mortgage on the land purporting to secure 
a loan of $2,400 due March 1, 1899. Plaintiff alleges 
that the consideration for this note was an advance to him 
by defendant of $600 as a loan and the promise of defend- 
ant to pay the Hartwick mortgage of $1,800. Defendant 
contends that he advanced to plaintiff the full sum of 
$2,400. These facts were in issue and determined in a 
foreclosure suit instituted by Hartwick against the par- 
parties hereto in Seward county. In that action defendant 
herein by cross-petition sought to recover the full amount 
of his $2,400 mortgage. The matter was adjudged 
against him, and he was permitted to recover only the 
$600 and interest. The foreclosure suit was instituted 
in 1899. The decree of foreclosure was entered in Jan- 
uary, 1900, and the land ordered sold to satisfy $2,126 due 
Hartwick and $647 due defendant. Plaintiff herein 
stayed an order of sale one year. April 16, 1901, the land 
was sold under the decree to the defendant herein for 
$2,805. From an order confirming the sale plaintiff 
herein appealed to this court, where the order of confir- 
mation was affirmed, and a mandate issued March 4, 1903. 
See Hartwick v. Woods, 4 Neb. (Unof.) 108. 

Plaintiff brings this action to recover damages, alleg- 
ing that the conduct of defendant in failing to pay the 
Hartwick mortgage and attempting to collect the full 
amount of his own mortgage was wrongful, and that he . 
was dainaged because such conduct prevented him from 
borrowing money with which to redeem from the lawful 
incumbrance. In the court below plaintiff recovered judg- 
ment for $1,987.37, and the defendant appeals. 

There is no contention by plaintiff that defendant con- 
templated fraud at the inception of the agreement. When 
the $2,400 mortgage was given to defendant, $1,800, which 
was intended to redeem from the Hartwick mortgage, was 
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left with one Hagensick, who never used it for the purpose 
intended, nor did he repay it. Each party contends that 
Hagensick was the agent of the other. This question we 
consider was finally determined adversely to defendant 
herein in the foreclosure case above referred to. There 
is no evidence showing an obligation of defendant to pay 
the principal of the Hartwick mortgage before its matur- 
ity. It must therefore be considered that the defendant 
herein, upon the maturity of the Hartwick mortgage, 
broke his contract with plaintiff, and wrongfully main- 
tained from that time until the decree of foreclosure was 
rendered that he held a mortgage for $2,400 instead of 
one for $600. This is the extent of the defendant’s wrong. 
It will be observed that the foreclosure suit was not insti- 
tuted until after the maturity of the defendant’s mortgage. 
Plaintiff knew as early as February, 1898, that defendant 
had not paid the Hartwick mortgage and of his intentions 
not to do so. He then attempted to borrow money with 
which to pay all the incumbrances, and testifies that Hart- 
wick promised to let him have the money, but changed his 
mind upon hearing that defendant claimed to have a 
mortgage for $2,400. Plaintiff at that time had a remedy 
which would have afforded speedy relief. He should have 
jnstituted an action to clear the title of his land from 
the cloud of the $2,400 mortgage, or an action to require 
the defendant to pay the Hartwick mortgage. Thereby 
the interests of the parties would have been established, 
and the amount of his liability fixed, and the title would 
have been such that a loan could have been procured. No 
greater relief, however, could have been granted in such 
action than was granted later in the foreclosure suit. In 
either event the courts were open to him. He awaited the 
institution of the foreclosure suit to have the matter 
adjusted. Had the defendant herein paid the Hartwick 
mortgage, as he agreed, he would have been entitled to 
foreclose his mortgage for the full amount, and on the 
date of the decree plaintiff would have owed no less than 
under the existing circumstances he owed on both mort- 


VoL. 77] SEPTEMBER TERM, 1906. 555 


Bahr v. Manke. 


gages. There is no evidence that plaintiff had no money 
with which he could have paid his indebtedness. There 
was standing against his land an incumbrance of $2,400, 
which he admitted owing, with interest. He has never 
been required to pay a greater sum. 

Plaintiff testified that during the pendency of the fore- 
closure suit he attempted to borrow the amount necessary 
to redeem. Even were we to presume that the plaintiff 
. did all in his power after the decree of foreclosure to pro- 
cure funds to redeem by mortgaging his land, and that he 
failed on account of the security being insufficient, the 
fact still would remain that the amount of the decree was 
a legitimate indebtedness which would have existed had 
the defendant never broken his contract.. It is elemen- 
tary that the wrong done and the injury sustained must 
bear toward each other the relation of cause and effect. 
The damages which one has sustained to entitle him to 
recover must be the natural and proximate consequence 
of the wrongful act complained of. Fitzgerald v. Fite- 
gerald Construction Co., 44 Neb. 463; Sycamore Marsh - 
Harvester Mfg. Co. v. Sturm, 13 Neb. 210. After the 
decree of foreclosure, and before sale, it was plaintiff’s 
privilege to exhaust his resources in attempting to redeem. 
Courts will consider that money is always in the market 
and may be had upon real estate security at a reasonable 
rate of interest. It is apparent in this case that the loss 
of plaintiff’s farm by foreclosure was but the sequence of 
his failure to pay his legal obligation, and not the result 
of defendant’s wrongful conduct. 

We recommend that the judgment of the district court 
be reversed and the cause remanded for further proceed- 
ings according to law. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for a new trial. 

REVERSED. 
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Wir.tiaM A. GorpDON y. CITY OF OMABA, 
Fitep NoveMBER 22, 1906. No. 14,311. 


RR 


. Attorney and Client. An attorney may, by virtue of his retainer, 
receive and receipt for money due his client in a case in which 
he is employed, and the act will bind his client, unless the party 
paying it had notice of a revocation of the attorney’s authority to 
act in the case. 


2. Cities: Notice. Notice affecting a city must, under section 7453, 
Ann. St., be in writing and be served on the mayor, or acting 
mayor, or, in the absence of both from the city, upon the city 
clerk. 


3. Petition: Ossections To Evivence. An objection to the admission 
of evidence on the ground that the petition does not state facts 
sufficient to constitute a cause of action may be taken at any time 
during the progress of the trial, and is not waived by answer or 
failure to démur. Where the objection is sustained, and the 
Plaintiff elects to stand on his petition, or does not take leave to 
amend the same, judgment should be entered for the defendant. 


4, Officers: ASSIGNMENT or SaLary. Whether a city officer may bind 
the city by assigning his salary prior to the issue of a warrant 
therefor not discussed or determined. 


Error to the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. A/firmed. 


L. D. Holmes, for plaintiff in error. 


Harry E. Burnam and I. J. Dunn, contra, 


DUFFIB, C. 


By the judgment of the district court for Douglas 
county entered July 5, 1902, Frank E. Moores, mayor of 
the city of Omaha, was directed to sign a certain warrant, 
No. 53,827, for the sum of $1,600, payable to Samuel I. 
Gordon, and drawn by the comptroller of the city in part 
payment of the salary of said Gordon as police judge of 
the city of Omaha for the year 1901. The judgment of the 
district court was, on appeal taken by the mayor, affirmed 
by this court, and the warrant thereafter duly executed. 
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J. W. Eller represented Judge Gordon as his attorney 
in that case, and on or about April 14, 1908, the warrant 
was delivered to Eller, who receipted the same as 
attorney for Gordon and who obtained the money thereon 
from the city treasurer. These facts are alleged in 
the petition filed in this case, and it is further 
alleged that on January 24, 1903, the said Samuel I. 
Gordon sold and assigned to the plaintiff all his right, 
title and interest in and to the sum of $2,500, due to him 
for salary as police judge of the city of Omaha for the 
year 1901, to be held by him as security for the payment 
of certain debts of the said Samuel J. Gordon, an itemized 
statement of which is set forth in the petition. It is 
further alleged that, before Eller presented the warrant 
for payment, plaintiff notified EHer of the assignment to 
him, and that he also notified the city treasurer that the 
said salary due to Judge Gordon, and which was in part 
evidenced by said warrant No. 53,327, had been sold and 
assigned to the plaintitf, who was the only party entitled 
to receive payment thereon. Judgment is prayed against 
the city for the amount of said warrant with interest. 
The answer alleges Eller’s employment as attorney for 
Judge Gordon in the mandamus proceeding brought to 
require the mayor to sign and deliver the warrant, and 
in numerous other cases in which Gordon was a party, 
and that there was due him as fees for services rendered 
said Gordon in his various suits a sum largely in excess of 
the amount of the warrant; that it was agreed between 
Judge Gordon and Eller that the latter should hold and 
collect the warrant and apply the same upon fees due him 
for legal services. It is also alleged in the answer that 
Eller was the attorney of record for Judge Gordon in 
the district and supreme courts in the case involving the 
issue of said warrant, and so remained until April 27, 
1904, and that as such attorney he was authorized to re- 
ceive and receipt for the same. The reply denies that 
Eller remained the attorney of said Gordon or had any 
power to receipt for said warrant, and alleges the assign- 
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ment to him at a date long previous to the payment of the 
same to Eller. It reiterates the allegation of the petition 
that the city treasurer had notice that the warrant and 
the debt had been assigned to the plaintiff before the same 
was presented for payment by Eller, and it denies any in- 
debtedness from Judge Gordon to Eller on account of 
legal services. The record discloses that a jury was im- 
paneled and sworn, and that the evidence was in part ad- 
duced, when defendant objected to any further evidence 
being admitted, on the ground that the petition did not. 
state a cause of action. The district court sustained this 
objection and, on motion duly made, directed the jury to 
return a verdict for the defendant, which was accordingly 
done. The motion for a new trial was overruled, and 
judgment entered upon the verdict that the city of Omaha 
go hence without day, and have and recover from the 
plaintiff its costs. 

If Eller, as attorney for Judge Gordon, had no author- 
ity to receive and receipt for the warrant in question, 
and to obtain the money thereon, then it is evident that 
some one is still indebted to the legal owner of the war- 
rant for the amount thereof. Section 3606, Ann. St., 
provides, among other matters, that an attorney has power 
“to receive money, claimed by his client in an action or 
proceeding, during the pendency thereof or afterwards, 
unless he has been previously discharged by his client, 
and upon payment thereof, and not otherwise, to dis- 
‘charge the claim or acknowledge satisfaction of the 
judgment.” This statute is merely declaratory of the 
common law. The authorities are numerous and uniform 
that an attorney, by virtue of his retainer, may receive his 
client’s money in a case in which he is employed, and the 
act will bind his client, unless the party paying it had 
notice of a revocation of the attorney’s authority to act 
in the case. Ruckman v. Aliwood, 44 Tl. 1838; MeGill v. 
MeGill, 59 Ky. 258; State v. Hawkins, 28 Mo. 366; Yoa- 
kum v. Tilden, 3 W. Va. 167, 100 Am. Dec. 738. It is ad- 
mitted that Eller was attorney of record for Judge 
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Gordon, and, under our statute and the decisions above 
referred to, he had authority to receive this warrant and 
collect the money thereon, unless previously discharged 
by Gordon and notice thereof brought home to the city. 
Judgment having gone in favor of the city on a demurrer 
ore tenus interposed to the petition, we must assume the 
truth of the allegation that notice of the assignment of 
this warrant to the plaintiff was given to the city treas- 
urer before its payment. An assignment of a judgment 
is a revocation of the authority of the plaintiff’s attorney 
to receive and receipt for the money due thereon, or to in 
any wise control the judgment. If the plaintiff in a judg- 
ment has parted with his right to control it by assigning 
it to a third party, it cannot be questioned that the power 
of his attorney ceased with such assignment, and that all 
parties in interest having notice thereon deal with the 
attorney thereafter in relation to the judgment at their 
peril. Trumbull v. Nicholson, 27 Tll. 149. This requires 
us to determine whether notice to the city treasurer of the 
assignment of the warrant, or rather the salary repre- 
sented by the warrant, was notice to the city, no plea of 
any other notice being alleged in the petition, or of any 
facts from which notice might be inferred, such as an 
assignment on the record, or an entry or notice of record 
of Eller’s discharge as attorney in the case. One of the 
provisions of the Omaha charter is in the following lan- 
guage: “The corporate name of each city organized under 
or governed by this act, shall be ‘The City of ? and all 
or every process or notice whatever, affecting any such 
city, shall be served upon the mayor, or acting mayor, 
or in the absence of both of said officers from the city, 
then upon the city clerk.” Ann. St., sec. 7453. This 
statute undoubtedly contemplates a written notice, and 
it certainly requires notice to the executive head of the 
city, or, in his absence, to the clerk. No notice of the 
kind required by statute is pleaded, and wé cannot judi- 
cially change or amend the statute by holding that notice 
to any other officer than the one mentioned in the statute 
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is sufficient. We conclude, therefore, that the allegations 
of the petition, if established, would not entitle the plain- 
tiff to a judgment. 

Complaint is made, as we understand from the appel- 
lant’s brief, that the court directed a verdict and entered 
judgment thereon instead of dismissing the jury and the 
plaintiff’s action. This requires us to consider what 
order should be entered on sustaining a demurrer ore 
tenus to the plaintiff’s petition. The rule is well estab- 
lished that an objection to the admission of any evidence 
on the ground that the petition fails to state a cause of 
action may be taken at any time during the progress of 
the trial, and is not waived by answer or failure to demur. 
Curtis & Co. v. Cutler, 7 Neb. 315; Ball v. LaClair, 17 
Neb. 39. This is undoubtedly the correct practice under 
our code. Section 94 of the code specifies the grounds 
upon which a demurrer to a petition may be interposed. 
Section 96 is as follows: “When any of the defects 
enumerated in section ninety-four do not appear upon the 
face of the petition, the objection may be taken by answer, 
and if no objection be taken either by demurrer or answer, 
the defendant shall be deemed to have waived the same, 
except only the objection to the jurisdiction of the court, 
and that the petition does not state facts sufficient to 
constitute a cause of action.” In Marriott v. Clise, 12 
Colo. 561, 21 Pac. 909, the supreme court of Colorado, 
under a similar statute, sustained the district court in 
allowing a demurrer to the plaintiff’s petition on the 
ground that it did not state facts sufficient to constitute a 
cause of action after trial and verdict, and the author- 
ities are quite uniform that the objection to the’ petition 
upon this ground may be raised at any time. Montgomery 
County Bank v. Albany City Bank, 7 N. Y. 459; Coffin v. 
Reynolds, 837 N. Y. 640. The effect of such an objection 
to the petition is not greater nor different from sustain- 
ing a demurrer filed before answer. 

Upon sustaining a demurrer to the petition, if the 
plaintiff elects to stand thereon, or if he does not take 
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leave to amend, final judgment in the case is entered 
against him. This is the practice under the Ohio code 
which we have adopted. Devoss v. Gray, 22 Ohio St. 159; 
Wild, Journal Entries (3d ed.), p. 29. While the usual 
practice may be to discharge the jury and dismiss the 
plaintiff’s action upon sustaining a demurrer ore tenus 
to the petition, the fact that the court directed a verdict 
and entered judgment thereon is not material, and cannot 
be held reversible error. The authorities are numerous 
to the effect that, while a judgment on demurrer is a suf- 
ficient bar to a second action between the same parties on 
a cause involving the same facts, it is not a bar where the 
petition in the second action sets out material facts which 
were not passed upon in the first action. Keater & Skin- 
ner v. Hock, Musser & Co., 16 Ia. 28; 1 Freeman, Judg- 
ments (4th ed.), sec. 267; 2 Black, Judgments (2d ed.), 
sec. 707; State v. Cornell, 52 Neb. 25. It is true that the 
journal entry made in this case shows a judgment entered 
on the verdict of a jury, but the whole record taken to- 
gether shows that there was no trial on the merits, and the 
whole record when produced, should the judgment be 
pleaded in bar of another action based upon a sufficient 
petition, will have no further force or efficacy as a bar than 
a judgment entered for the defendant upon a demurrer 
interposed to the plaintiff’s petition before answer filed. 

We have discussed the case upon the theory that a 
city officer may bind the city: by the assignment of his 
salary prior to the issue of a warrant therefor. We do 
not wish to be understood as having examined this ques- 
tion or to have expressed any opinion thereon. We pre- 
fer to leave it open for further consideration, it not being 
necessary to a determination of the case. Finding no 
reversible error in the record, we recommend an affirm- 
ance of the judgment. 

By the Court: For the reasons stated in’ the foregoing 
opinion, the judgment of the district court is 

89 AFFIRMED, 
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WILL CAPROON, APPELLEE, V. HAYDEN W. MITCHELL, 
APPELLANT. 


Fitep NovEMBER 22, 1906. No. 14,494. 


1, Appeal: Review. An order overruling a motion to strike from a 
petition will not be reviewed on appeal when not assigned as 
error in the motion for a new trial. 


2. Sales: Recovery or PaymMenT. The plaintiff purchased a horse from 
the defendant, giving his note for the purchase price. The horse 
was lost to the plaintiff on account of a chattel mortgage made 
prior to his purchase, and his note had been transferred before 
due to a good-faith purchaser. Held, That he might recover from 
the defendant the amount of his note and interest. 


AppPrEalL from the district court for Antelope county: 
JOHN F. Born, Juper. Affirmed. 


#. D. Kilbourn, for appellant. 
O. A. Williams, contra. 


DUuFFIE, C. 


In an action commenced in county court, Caproon 
alleged that the defendant sold and delivered to him a 
horse for the sum of $45, then duly paid by a promissory 
note for that amount; that the horse at the time of the 
sale was mortgaged to the Edwards-Bradford Lumber 
Company, who thereafter took possession from the plain- 
tiff, and that, the horse was wholly lost to him. A trial 
resulted in favor of the plaintiff, and defendant appealed 
to the district court. The plaintiff’s petition in the dis- 
trict court was the same practically as that filed in the 
county court, except that it contained the additional aver- 
ment that the note which plaintiff had given to defendant 
on the purchase of. the horse “had been sold and trans- 
ferred by the defendant before maturity for a valuable 
consideration, to the Clearwater State Bank.” In the 
district court a motion was made to strike from the peti- 
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tion this additional averment, for the reason that it pre- 
sented an issue not raised or tried in the county court. 
The motion to strike was overruled, and this ruling is 
alleged as error. An examination of the motion for a new 
trial discloses that the ruling of the court on this motion 
was not alleged as error or urged as a reason why a new 
trial should be granted. ‘We cannot, therefore, consider 
this assignment. Barker v. Davies, 47 Neb. 78. The evi- 
dence taken upon the trial has not been preserved in a 
bill of exceptions, and we have nothing before us but the 
pleadings and the judgment entered. We can, therefore, 
only determine whether the judgmént is supported by the 
pleadings. If the defendant was still in possession of the 
note given him on the purchase of the horse, the plaintiff 
would have a perfect defense thereto, but it was sold be- 
fore maturity to a good-faith purchaser. As against this 
purchaser the plaintiff has no defense. He has, therefore, 
been damaged to the amount of his note and interest by 
the horse being taken from him on a prior valid claim. 
We discover no error in the record, and recommend an 
affirmance of the judgment. 


JACKSON,. C., concurs. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


MARGARET BATTLES, APPELLANT, V. HAGERMAN TYSON, 
APPELLEE. 


Fitep NOvEMBER 22, 1906. No. 14,500. 


1. Slander: QUESTION For JukY. Unless words upon which a charge of 
slander is based are plain and unambiguous in their meaning, 
the meaning intended by the defendant and the understanding of 
those hearing him should be left for the jury to determine, 


56 £ NEBRASKA REPORTS. [Von. 77 


Battles v. Tyson, 


. To charge a woman with being a lewd character, of using 
her body for commercial purposes, and with keepfng a gambling 
room is actionable per se. 


APPEAL from the district court for Fillmore county: 
LESLIE G. Hurp, Jupee. Reversed. 


F’. B. Donisthorpe, for appellant. 
Curtis & Waring, contra. 


Durrip, C. 


The petition in this case alleges that the defendant, on 
or about August 21, 1904, in a conversation had with 
(livers persons, falsely and maliciously spoke and pub- 
lished the following false and defamatory words of and 
concerning her: “I want it understood that I am not 
running a gambling house, and that if a girl could not 
have decent company she has no business to have com- 
* pany at all; that she had three men in her room with 
her.” It is further alleged that in the presence and 
hearing of others the plaintiff falsely and maliciously 
did speak and publish the following false and defamatory 
words of and concerning the plaintiff: “She was locked 
up in her room with three men in my house, and after 
they had gone I found an empty whiskey bottle on her 
table.” It is further alleged by way of innuendo that the 
defendant, in so speaking of the plaintiff, intended, and 
that it was so understood by those hearing him, that the 
plaintiff was entertaining company which was not decent, 
and was running a gambling room in his house; that she 
was a woman of immoral character, using her body for 
commercial purposes, and that she had three men in her 
_ room with her for that purpose; that she was a young 
woman of lewd character, permitting men to enter her 
room and lock the door for sexual intercourse, and that 
She was in the habit of using intoxicating liquors. The 
defendant interposed a demurrer to this petition, which 
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was sustained by the court, and the plaintiff electing to 
stand on her petition, her action was dismissed. 

The district court undoubtedly sustained the demurrer 
upon the theory that the words spoken did not charge 
a criminal offense, and, as the petition did not allege 
special damages suffered by the plaintiff on account of the 
alleged slander, that it did not state a cause of action. 
The defendant, by demurring to the petition, admits 
speaking words as alleged: Whether they would bear the 
construction placed upon them in the petition, and 
whether those hearing them so understood them, is, we 
think, a question for the jury, aud not for the court. It is 
true that no innuendo can give to plain and unambiguous 
words a meaning different from that in which they are 
generally understood, but in this case it does not require 
any far stretch of the imagination to accept the meaning 
contended for by the plaintiff in the use of the words 
defendant admits he used in speaking of her. As said 
by the supreme court of Minnesota in Stroebel v. Whitney, 
31 Minn. 384,18 N. W. 98: “It is going too far to argue 
that words must. necessarily bear a criminal import, in 
order to render them actionable per se. It is not enough 
to show by ingenious argument that they might possibly 
admit of some other meaning. * * * It is not neces- 
sary that the words should make the charge in express 
terms. They are actionable if they consist of a statement 
of facts which would naturally and presumably be under- 
stood by the hearers as a charge of crime.” Newell, in his — 
work, Slander and Libel (2d ed.), ch. 7, sec. 5, says: 
“There is no offense which can be conveyed in so many 
multiplied forms and figures as that of incontinence. The 
charge is seldom made, even by the most vulgar and 
obscene, in broad and coarse language. If the language 
used is such that in its ordinary acceptation a person of 
ordinary understanding could not doubt its signification 
it will be prima facie sufficient.” 

We have not had occasion to determine whether a 
charge of unchastity brought against an unmarried woman 
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is actionable per se. By the strict rules of the common 
law it was not; and special damages because of the charge 
‘had to be alleged and shown. That this rule was unsatis- 
factory to many courts is shown by the expression of the 
judges. In Lynch v. Knight, 9 H. L. Cas. 577, Lord 
Campbell said: “I may lament the unsatisfactory state of 
our law, according to which the imputation by words, how- 
ever gross, on an occasion, however public, upon the 
chastity of a modest matron or a pure virgin, is not action- 
able without proof that it has actually produced special 
temporal damages to her.” Lord Brougham, in a separate 
opinion, commenting on this statement, gaid: “Instead 
of the word ‘unsatisfactory’ I should substitute the word 
‘barbarous.’ ” 

In Smith v. Silence, 4 Ia. 321, the supreme court of 
Iowa, on examining the question, mentions a number of 
states, among which are North Carolina, South Carolina, 
Indiana, Illinois, Kentucky and Alabama, in which the 
rule has been modified by statute; and other states, includ- 
ing Massachusetts, New Hampshire, Connecticut, Ohio 
and Pennsylvania, in which, by the decisions of their 
courts of last resort, it is now held that charging a woman, 
married or unmarried, with unchastity is achoueble 
without proof of special damages. 

It may be admitted that, if there was nothing else than 
the number of cases holding to the old common law rule, 
and if our action here had nothing else to influence or 
recommend it, we would be compelled to follow that rule; 
but as society is now constituted, a female against whom 
the want of chastity is established is driven beyond the 
reach of every courtesy and charity of life, and sometimes 
even beyond the portals of humanity. By common con- 
sent such an imputation is now everywhere treated as the 
deepest insult and the vilest charge that could be given or 
inflicted upon the victim or her friends. She is denied 
the society in which she has heen wont to move. If in 
want of employment, her character is gone, and her 
chance for self-support is injured beyond redress. In our 
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judgment, such a charge is more damaging in its effect 
than many which are most severely punished by our penal 
laws. If, as alleged by the plaintiff, the defendant, by 
the words spoken of her, meant, and intended to mean, 
that she was offering her body for sexual intercourse, or 
was the keeper of a room where gambling was carried on, 
and this was the meaning understood by those to whom 
the words were spoken, they are actionable per se, and 
no special damages need be alleged or shown in order -o 
sustain the action. ; 

We recommend a reversal of the judgment and remand- 
ing the cause for trial. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED. 


DAWES COUNTY, APPELLEE, V. SIOUX COUNTY, APPELLANT. 
Fitep NoveMBER 22, 1906. No. 14,522. 


Costs: CHANGE oF VENUE. The county from which a change of venue 
in a criminal case is taken is not liable to the county in which the 
trial is had for the fees of such jurors of the regular panel as 
did not sit upon the trial of that case. 


APPEAL from the district court for Sioux county: WIL- 
LIAM H. WESTOVER, JuDGE. Reversed. 


M. J. O’Connell, for appellant. 
J. EH. Porter, contra. 


DurFrFiz, C. 


Charles Russell was informed against for the crime of 
murder in the county of Sioux. The venue was changed to 
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Dawes county and the trial there had. We understand 
from the record that Sioux county has paid the per diem 
of the jurors actually sitting on the trial of the case, and 
refuses to pay for jurors drawn upon the regular panel 
and who did not sit upon the trial, but who were detained 
for five days during which the trial was in progress. The 
case was tried to the court without a jury, and judgment 
entered in favor of Dawes county for the amount claimed. 
Irom this judgment the county of Sioux has taken an 
appeal. , 

At the conclusion of the trial of the case of State v. 
Russell, the clerk of the district court for Dawes county 
made out a certified statement of all costs and fees in the 
‘case and forwarded it to the county clerk of Sioux county, 
and the county board of that county audited and allowed 
all such costs and fees except the per diem of the jurors of 
the regular panel who were not actually engaged in the 
trial of the case. No appeal was taken from the action of 
the board, and, while notice was given to the several jurors 
of the disallowance of a part of the claim made for their 
fees, no such notice was given to the county of Dawes. 
The appellant now claims that the ouly remedy existing 
in favor of any party dissatisfied with the action of the 
board was by an appeal to the district court, and that 
Dawes county, althongh having paid the fees, cannot 
present a second claim for the fees disallowed, but is 
barred of its remedy because of its failure, or the failure 
of the jurors, to take an appeal from the action of the 
board when the claim was first before them. We do not 
think it necessary to discuss the question of procedure. 
In our view of the case, the county of Dawes was entitled 
to recover jury fees to the amount only that was paid to 
the jurors actually sitting upon the trial. That part of 
section 456 of the criminal code, relating to the costs in- 
curred on a change of venue in a criminal case, is as 
follows: “All costs, fees, charges, and expenses accruing 
from a change of venue, together with all costs, fees, 
charges, and expenses made or incurred in the trial of, or 
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in keeping, guarding, and maintaining the accused, shall 
be paid by the’ county in which the indictment was found, 
and the clerk of the trial court shall make a statement of 
the costs, fees, charges, and expenses aforesaid, and certify 
and transmit the same to the clerk of the district court 
where the indictment was found, to be by him entered 
upon his docket and collected and paid as if a change of 
venue had not been had.” A statute nearly similar to our — 
own has received a construction by the supreme court of 
of Iowa. In the case of Jones County v. Linn County, 68 
la. 63, it was held: “When a criminal cause is tried in a 
county other than the one in which the offense was com- 
mitted, the latter county is liable to the county where the 
trial is had for all of the fees paid to the jurors engaged in 
. the trial.” If the jurors engaged in the trial of the case 
are to look to the county from which the change of venue 
was taken for their fees, which we do not determine, cer- 
- tainly the remainder of the regular panel should not be 
compelled to do so, and it is only the costs, fees, charges 
and expenses of the trial that are to be certified by the 
clerk of the court of the county where the trial is had to 
the clerk of the county where the indictment was found. 
We do not wish to be understood as saying just what 
charges and expenses may be collected from the county 
from which the change was taken, but we are satisfied that 
such county is not liable for the fees of the jurors of the 
regular panel not actually sitting on the trial. 

We recommend a reversal of the judgment and remand- 
ing the cause for another trial. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the cause remanded 
for further proceedings. 

REVERSED. 
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First NATIONAL BANK OF MADISON, APPELLANT, V. SCHOOL 
DISTRICT ET AL., APPELLEES. 


Fitep NovEMBER 22, 1906. No. 14,483. 


1. Principal and Surety: Conrract: ConsrRucTiION. Where a bond 
given by a contractor, conditioned on the faithful performance of 
a building contract on his part, provides that in case of default 
on his part the surety may take possession of the building and 
complete the work, and that in such event “the reserve in the 
hands of the owner (of the building), together with any other 
moneys due or to become due,” shall be paid by the owner to the 
surety, in order to determine the rights of the surety under such 
provision the building contract proper and the bond should be 
construed together as constituting a trilateral contract inter 
partes. ‘ 


In such case, where the contractor defaults and the surety 
completes the building according to contract, the latter does not 
stand in the position of assignee with respect to the “reserve” in 
the hands of the owner and “other moneys due or to become 
due,” but as an original party to the trilateral contract, 


3. 


: ASSIGNMENT. Future earnings or profits under an existing 
contract either public or private are assignable. 


APPEAL from the district court for Madison county: 
JOHN F. Boyp, JupGE. Reversed with directions. 


Allen & Reed, for appellant. 


Kennedy & Learned, Moyer & Foster, Mapes & Hazen, 
8. O. Campbell, M. D. Tyler and Samuel J. Tuttle, contra. 


ALBERT, C. 


This is an appeal from a decree of the district court for 
Madison county, directing the payment of a fund in court 
to certain of the appellees, and excluding the appellant 
from participation therein. There appears to be no dis- 
pute as to the facts. The record shows that on the 21st 
day of June, 1900, Frank Meore entered into a contract 
in writing with. a school district in Madison county, 
whereby he agreed to erect a school building and furnish 
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the labor and material thercfor for $11,400, to be paid in 
instalinents as follows: “On or about the first of each 
month during the progress of the work the architect shall 
prepare an estimate of the value of the materials furnished 
and the labor performed by the contractor during the pre- 
ceding month and shall deliver such estimate in writing 
certified to over his signature to the contractor. Upon 
presentation of such estimate and certificate to the owner 
by the contractor the sum of 85 per cent. of the amount of 
such estimate will be paid by the owner to the contractor. 
The final payment shall be made within ten days after this 
contract is fulfilled.” A bond in the penal sum of $6,000 
being required of the contractor, conditioned on the faith- 
ful performance of his part of the contract, he made writ- 
ten application therefor to the Fidelity & Deposit Com- 
pany of Maryland, which application contains the follow- 
ing clause: ‘And IJ do further agree in the event of any 
breach or default on my part of the provisions of the con- 
tract hereinbefore mentioned that the Fidelity & Deposit 
Company of Maryland, as surety upon the aforesaid bond, 
shall be subrogated to all my rights and properties as 
principal in said contract, and that deferred payments and 
any and all moneys and properties that may be due and 
payable to me at the time of such breach or default or that 
may thereafter become due and payable to me on account 
of said contract shall be credited upon any claim that may 
be made upon the Fidelity & Deposit Company of Mary- 
land under the bond above mentioned.” The surety com- 
pany furnished the bond, becoming surety thereon, which 
was accepted and approved by the school district on the 
28th day of June, 1900. It contains, among other pro- 
visions, the following: “If the said principal shall aban- 
don said contract or fail to comply with any or all of the 
conditions of said contract to such an extent that the 
same shall be forfeited, then said surety, upon the notice 
above stated, shall have the right and privilege in its op- 
tion to sublet or complete said contract, whichever said 
surety may elect to do, provided it is done in accordance 
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with said contract; and if said contract shall be sublet or 
completed by said surety, then the reserve in the hands of 
the said owner, together with any other moneys due or to 
become due, shall be paid by said owner to said surety, at 
the times mentioned in said contract, on account of any 
loss or expenses arising out of said contract and any loss 
or expenses sustained by said surety in subletting or com- 
pleting said contract; and if said owner shall complete or 
relet the said contract, then all reserve, deferred payments 
and any or all other moneys and properties at that time 
due and payable or that thereafter may become due and 
payable to the said principal under and by virtue of said 
contract shall be credited upon any claim the said owner 
nay make upon said surcty because of the failure of said 
principal to comply with the terms of said contract; if any 
suits at law or proceedings in equity are brought against 
said surety to recover any clatm thereunder, the same must 
be instituted within six months after the completion of 
the work specified in said contract.” At the time the bond 
was furnished, and in accordance with the terms on 
which it was furnished, the contractor paid $1,500 into 
the hands of the surety company as indemnity against 
loss or damage on its part by reason of its suretyship. 
The money with which this payment was made was bor- 
rowed by the contractor from the Bank of Colfax, Iowa, 
in pursuance of an arrangement wholly between him and 
that bank. Afterwards, and in pursuance of his contract, 
the contractor began the erection of the building and went 
on with the work until November 9, 1900, when he aban- 
doned it. Whereupon the surety company, exercising the 
option given it by the quoted provision of the bond, took 
possession of the unfinished building, material, etc., and 
completed the building according to the terms of the con- 
tract. 

On the 11th day of September, 1900, the contractor 
borrowed $2,000 from the First National Bank of Madi- 
son, Nebraska, to pay for labor and material required in 
the erection of the building, and which was used for that 
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purpose, giving his note therefor, payable in 20 days after 
date, and bearing 10 per cent. interest. The note was not 
fully paid at maturity, and thereafter to secure the pay- 
ment of the amount due thereon the contractor executed 
and delivered two instruments in writing to the First Na 
tional Bank of Madison. The first bears no date, but was 
given October 3, 1900, and is as follows: “To the School 
Board of District No. 1. Gentlemen: I hereby assign my 
fourth estimate on my school contract to the First Na- 
tional Bank of Madison, Neb., or so much thereof as will 
be necessary to pay the balance of a $2,000 note after ap- 
_ plying my present third estimate of $765, and I hereby 
authorize the architect to send said estimate to the said 
bank and I also authorize the school board to draw the 
warrants in their favor. In case the 4th estimate should 
not be sufficient to pay above claim I include the fifth 
estimate on the same conditions. Frank Moore.” The 
second is in these words: “Madison, Nebraska, Oct. 27, 
1900. I hereby assign to the First Nat'l] Bank of Madison, 
Nebraska, any and all money due and to become due me 
on my contract with School District No. 1 of Madison 
county, to an amount sufficient to pay said bank the bal- 
ance due on one promissory note in the sum of $2,000, on 
which $765 has been paid, and one note of $200, with in- 
terest on both notes. And I hereby authorize the archi- 
tect, J. C. Stitt, to send my future estimates to said bank 
until said notes shall be fully paid; and I authorize and 
direct the board of trustees of said school district to draw 
the warrant or warrants for said money to said bank. My 
intention being that this assignment shall cover the first 
money to become due and payable under said contract. 
In presence of Peter Rubendall. Frank Moore.” The 
foregoing instruments were presented to the school dis- 
trict by the bank and two payments made thereon by the 
former, one of $765 on October 8, 1900, another of $309.50 
on November 9 of the same year. On the 9th day of No- 
vember, 1900, the contractor gave the Bank of Colfax, 
Iowa, an order in writing on the surety company for the 
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$1,500 he had paid over to it as indemnity against loss or 
damage on its part, and a few days later an assignment 
in writing of all moneys not exceeding $3,000 due and ac- 
cruing to him under his contract with the school district. 
The surety company had immediate notice of the order 
and assignment. In September, 1901, suit was brought 
against the surety company in the state of Iowa by the 
Bank of Colfax on the order given by the contractor No- 
vember 9, 1900, and such suit was pending when the case 
at bar was decided. On the 3d day of December, 1900, the 
Omaha Hydraulic Press Brick Company brought suit 
aided by attachment in the county court of Douglas county 
against the contractor on an account for goods, wares and 
merchandise sold and delivered to him, wherein the surety 
company was summoned as garnishee. The garnishee an- 
swered, and service on the defendant was had by publica- 
tion. In that case the conrt found $219.94 due the plain- 
tiff therein, and gave it a lien on the funds in the hands of 
the surety company, ordering the company as garnishee to 
pay sufficient thercof into court to discharge the amount 
found due the plaintiff, with costs of that suit. A sum- 
mons in garnishment issued against the surety company 
on the 14th day of December, 1900, on a judgment for 
$381.45, and costs, rendered in favor of James B. Hume 
and against the contractor in the county court of Madison 
county, but transcribed to the district court of that county, 
the writ in question issuing from the district court. The 
garnishee answered April 23, 1903, but no order appears 
to have been made thereon. 

After the surety company had undertaken to complete 
the school building, certain payments on the contract 
price were made direct to it by the school district, which, 
with the amounts theretofore paid to the contractor, or on 
his orders, and a small amount of damage for delay in the 
completion of the building deducted from the entire con- 
tract price, left a balance of $1,802 due and owing from 
the school district by the terms of the contract. As there 
were several claimants for this fund and the school dis- 
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trict could not with safety decide between the rival claim- 
ants, the money was paid into court in order that the 
rights of the several parties might be litigated and deter- 
mined. The First National Bank of Madison came in 
and laid claim to a sufficient amount of the fund to pay 
the remainder due on the $2,000 note it had taken from 
the contractor, basing its claim on his assignments to the 
bank hereinbefore sect out. The surety company came in, 
alleging that after giving credit for all payments made 
direct to it by the school district, and for the $1,500 in- 
demnity money paid it by the contractor when the bond 
was given, there was a certain remainder due it for the 
expense incurred in the completion of the building, and 
insisting that such remainder should be a first charge 
against the fund in court by virtue of the provisions of 
the bond. It also claimed to be entitled to the entire fund 
to protect itself against the claims of the Bank of Colfax 
and others not necessary to mention at this time. The 
brick company and Hume came in, claiming a right to a 
portion of the fund by virtue of their respective proceed- 
ings in garnishment. The Bank of Colfax, although made 
a party and constructively served, made default. There 
were other claimants, but they were cut out by the decree 
and have acquiesced therein. On the 18th day of March, 
1905, the court entered a decree for the distribution of 
the fund. It found the remainder due the surety company 
for the completion of the building, after deducting the 
payments made to it by the school district and the $1,500 
indemnity money, $685.05, and that the same was a first 
charge against the fund in court. The claim of the brick 
company was found to be $293.60, and that of Hume 
$524.89, and to be second and third charges respectively 
against the fund. The court further found that the surety 
company was entitled to the residue of the fund for the 
purpose of protecting itself against the claims of the Bank 
of Colfax. As to the claim of the First National Bank of 
Madison, the court found that the remainder due on the 
$2,000 note at the date of the decree was $1,362.50, but 
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that the bank had no right or interest in or to the fund 
in controversy. From a decree entered in aceordance with 
the foregoing findings, the First National Bank of Mad- 
ison appeals. 

The appellant contends that the contractor’s obligation 
to the surety company with respect to its succession to 
his right to payment from the district amounts to no 
more than “an agreement for a future assignment de- 
pendent on the condition preeedent of a ‘breach or default’ 
on the part of Moore (contractor) in fulfilling his contract 
with the school district.” This contention is based on that 
portion of the application hereinbefore quoted, the argu- 
ment being, in substance, that, as the application preceded 
a binding contract between the contractor and the school 
district, the contractor’s rights under such contract did 
not have even a potential existence when the application 
was made and therefore were not assignable. That argu- 
ment would be of doubtful validity even were we to assume 
that the quoted language of the application amouuts to an 
assignment, or attempted assignment, of the contractor’s 
rights under his contract with the school district to the 
surety company. The application, until accepted by the 
surety company, was a mere offer, and did not become 
binding until the bond furnished thereon had been ac- 
cepted and approved by the school district. On the other 
hand, the contract between the contractor and the school 
district was not perfected and did not become binding 
and effective until the bond had been accepted and 
approved by the school district. The two contracts, there- 
fore, are interdependent, and became binding and effective 
at the same instant. It may be said in passing that the 
quoted clause of the application is substantially included 
in the quoted provisions of the bond. Whether an assign- 
ment of a subject matter which becomes potentially ex- 
istent at the very instant the assignment is executed is 
valid, is a question we do not feel called upon to decide at 
this time, because, in our opinion, the surety company’s 
relation to the fund is not that of an assignee, or one claim- 
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ing as assignee, but of an original party to what we regard 
as the contract inter partes. As we have seen, the building 
contract proper and the bond are interdependent and took - 
effect at the same instant. They should be construed 
together as constituting a trilateral contract. According 
to the terms of such contract, so constituted, the school 
district was to pay $11,400 for the erection of the building. 
In case the contractor completed the building according 
to the terms of the contract the entire contract price was 
to be paid to him. But in case of default on his part 
and the conipletion of the building by the surety company 
in pursuance of the provisions of the bond,” then the 
reserve in the hands of the said owner (school district), 
together with any other moneys due or to become due,” 
was to be paid to the surety company “at the times 
mentioned in said contract,’ not as assignee, but as one 
of the parties to the trilateral contract. The decree of 
the district court to the extent that it makes the balance 
due the surety company a first charge against the fund 
in controversy is right. 

This brings us to the contest between the appellant 
and the parties claiming by virtue of their proceedings in 
garnishment. As we have seen, the assignments under 
. which the appellant claims are prior in point of time to 
either of those proceedings. Those claiming under such 
proceedings contend that the assignments to the appellant 
are of no effect because the subject matter of the assign- 
ments had no actual nor potential existence when they 
were made. This contention cannot be sustained. At 
the time the two assignments were made there was a valid 
and existing contract between the contractor and the 
school district, and his rights thereunder were assignable. 
As was held in Perkins v. Butler County, 44 Neb. 110: 
“An assignment of moneys not yet earned, but expected 
to be earned in the future under an existing contract, is 
in equity valid and enforceable.” The rule is thus stated 
in 4 Cye. 17: “Anticipated profits under existing agree- 

40 
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ments may be assigned, although the contract under which 
the work is done may be indefinite as to the time of em- 
ployment and the amount to be paid for the work.” One 
of the cases cited in support of the text is Vorrill v. Noyes, 
56 Me. 458, 96 Am. Dec. 486, where the rights of an agent 
under a contract, whereby he was to receive commissions 
on renewal premiums to accrue annually for a given 
period, were held assignable. See, also, 4 Cyc. 20, and 
cases cited. The foregoing rule, according to the great 
weight of authority, is applicable to both public and pri- 
vate contracts, in the absence of a statutory rule to the 
contrary. This proposition was at least tavitly recog- 
nized in Perkins v. Butler County, supra. See Fortunato 
v. Patten, 147 N. Y. 277; Hipwell v. National Surety Co., 
1380 Ia. 656; Dickson v. City of St. Paul, 97 Minn. 258; 
4 Cyc. 22. The assignments to the appellant, therefore, 
were valid, and operated as a transfer pro tanto of the 
contractor’s interest in the trilateral contract. That inter- 
est, at the time the assignments were made, was the then 
unpaid remainder of the contract price, plus the $1,500 
indemnity moncy paid the surety company, less the cost 
and expenses incurred by the surety company in the com- 
pletion of the building and by reason of the contractor’s 
default. Such cost and expenses, after deducting the pay- 
ments made direct to the surety company by the school 
district and the $1,500 indemnity money, amounted at the 
date of the decree to $685.05, and bears interest at 7 per 
cent. per annum. The fund in court, then, representing 
the remainder due on the contract price, less the remain- 
der due the surety company, is covered by the assign- 
ments to the appellant bank, and should be applied on the 
amount found due it, which, with the remainder due the 
surety company, exceeds the fund in court. Consequently, 
there would be nothing left for the other claimants, and a 
discussion of their rights inter se would be profitless. 

As to that portion of the decree which permits the 
surety company to take and hold any portion of the fund 
to protect itself against the claims of the Bank of Colfax, 
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little need be said. The claim of that bank is based on 
an order or assignment made long subsequent in point of 
time to those of the appellant. Nothing could pass by 
such an assignment giving the Bank of Colfax a claim 
against the surety company, save such remainder as might 
remain in its hands after the accounts between itself and 
the contractor had been adjusted. As we have seen, upon 
an adjustment of those accounts, nothing was found due 
the contractor but a remainder in favor of the surety 
company, which the court ordered paid out of the fund in 
court. As there was nothing due the contractor from the 
surety company on a final adjustment ‘of the accounts 
between them, nothing passed by virtue of the order or 
the assignment given by the contractor to the Bank of 
Colfax, and it has no claim against the surety company by 
virtue thereof. Whether it thereby acquired any rights 
against the school district is another question, but, if it 
did, it is not asserting them; and, if it were, they are junior 
and inferior to those of the appellant. We know of no 
reason, and there is certainly nothing in the contract, that 
would warrant the court in allowing the surety company 
to take and hold a portion of the fund to protect itself 
against a groundless claim asserted in a foreign jurisdic- 
tion. The decree, to the extent that it gives the garnish- 
ing creditors priority over the appellant, excludes the 
appellant from participation in the fund, and permits the 
surety company to take or retain any portion of the fund 
over and above the remainder found due it, with interest, 
is erroneous, but in all other respects is right. It would 
seem, however, that a new decree is desirable, rather than 
a modification or correction of that entered by the district 
court. 

It is therefore recommended that the decree of the dis- 
trict court be reversed and the cause remanded, with 
directions to enter a decree conforming to the views ex- 
pressed in the foregoing opinion. : 


DUFFIE and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded, with directions to enter a decree in 
accordance with said opinion. 


JUDGMENT ACCORDINGLY. 
BARNES, J., not sitting. 


BENJAMIN C. SAMMONS ET AL., APPELLANTS, V. KEARNEY 
Power & IRRIGATION COMPANY ET AL., APPELLEES. 


Firzep NovemBer 22, 1906. No. 14,489. 


1. Mortgages: SuBsEQUENT CONVEYANCES. While the general rule is 
that a subsequent purchaser or lessee of mortgaged property tak- 
ing under a conveyance or lease from the mortgagor takes subject 
to the mortgage, yet, where the mortgage in express terms or by 
clear implication authorizes the mortgagor to make such sales or 
leases for the benefit of the mortgagee, a sale or lease made in 
pursuance of such authority is binding on the mortgagee and 
those claiming under him. 


, 


2. Quasi Public Corporations: Discrrmmation. A corporation formed 
for the purpose of supplying water or water power is a quasi pub- 
lic corporation, and as such is bound to serve the public without 
unjust discrimination. 


3. 


: ConTRacts: VALIpITy. A clause of a contract of a corpora- 
tion of that character which, if enforced, would prevent its serv- 
ing the public on such terms is illegal and void. 


4. Mortgages: ForEcLOSURE: LEASE: VaLiIpITy. In a suit for the fore- 
closure of such mortgage, and where the lessee is a party assert- 
ing the priority of his lease, the extent to which such lease is 
valid and enforceable is a legitimate subject of inquiry and ad- 
jJudication. : ; 


APPEAL from the district court for Buffalo county: 
Bruno O. HOSTETLER, JUDGE. Affirmed. 


E. C. Caikins, for appellants. 


John L. Webster, B. R. Dysart, John N, Dryden and 
H, M, Sinclair, contra, 
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The Kearney Power & Irrigation Company is a corpo- 
ration organized under the laws of this state. The general 
nature of the business of the corporation is thus stated 
in its articles of incerporation: “The owning, construct- 
ing and operating canals, reservoirs, dams, and other 
works for irrigation and water power purposes, including 
the power to lease its own property, and to acquire by 
purchase such canals, reservoirs, and other works for irri- 
gation and water power purposes and the application of 
such power to all purposes, including the power to ex- 
ecute mortgages or deeds of trust to secure such bond or 
bonds as may or shall be issued by the said company in 
furtherance of the objects of its incorporation.” On the 
15th day of July, 1898, it executed and delivered to the 
Mercantile Trust Company of New York, as trustee, a 
mortgage on a ditch or canal near the city of Kearney, 
including the right of way and other property and rights, 
to secure a bond issue of $150,000 in bonds of $500 each. 
Of these bonds only 274 were disposed of, the remaining 
26 require no further mention. On the Ist day of Novem- 
ber, 1889, the mortgagor entered into a contract in writ- 
ing with the Northwestern Electric Heat & Power Com- 
pany, a corporation, whereby for a consideration therein 
named the latter was given the right to take water from 
the canal in question for the period of 15 years, with the 
privilege of a renewal of the contract on the same terms 
for an additional 15 years, at its option, for the purpose of 
furnishing power for its electrical machinery. Default 
was made in the payment of the interest on the bonds, 
and on the 9th day of September, 1908, Sammons brought 
this suit to foreclose a mortgage, alleging that he was the 
holder of 239 of the bonds, The defendants all defaulted. 
Sarah Miller, claiming to be the owner and holder of some 
of the bonds, was permitted to intervene and joined in 
the prayer of the plaintiff for a foreclosure of the mort- 
gage. The Northwestern Electric Heat & Power Com- 
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pany was permitted to intervene and set up its rights 
under its contract with the Kearney. Power & Irrigation 
Company, the mortgagor. The court found in favor of the 
plaintiff and the intervener Sarah Miller in the ful) 
amount of the bonds which they respectively claimed to 
own, with the accrued interest thereon, and ordered a 
sale of the property for the satisfaction of the full amount 
of outstanding bonds and interest, but provided in the 
decree that such sale should be subject to the rights of 
the intervener, the Northwestern Electric Heat & Power 
* Company, under its contract with the mortgagor, and 
that such contract should be binding upon the purchaser 
at such sale. Both the plaintiff and the intervening com- 
pany appeal. 

The plaintiff assigns several errors, but they all turn on 
the single question: Did the court err in providing in the 
decree that the sale thereunder should be subject to the 
rights of the intervening company under its contract 
with the mortgagor? The plaintiff invokes the general 
rule to the effect that, where a corporation mortgages its 
property, the mortgagee is not bound by subsequent con- 
tracts of the mortgagor with respect thereto, whether such 
contracts are leases, sales, mortgages, or other contracts. 
3 Cook, Corporations (5th ed.), sec. 860; 5 Thompson, 
Commentaries, Law of Corporations, sec. 6239; Jones, 
Railroad Securities, secs. 567-569. See also 41 Cent. Dig. 
“Railroads,” sec. 685. The foregoing rule is easily recog- 
nizable, as it is grounded on the general rule applicable to 
all mortgages that an interest subsequently acquired by 
a third party in the mortgaged property is subject to the 
mortgage; but the question is whether the facts in this 
case bring it within that rule. It will be conceded, not- 
withstanding the positive language in which such rule is 
stated, that it would be competent for the parties to a 
mortgage to take it out of the operation thereof by 
express stipulation. That is to say, that, in case the 
mortgage should expressly provide that the mortgagor 
Should be authorized to lease the property or portions 


Vou. 77] SEPTEMBER TERM, 1906. 583 


Sammons v. Kearney Power & Irrigation Co. 


thereof, or enter into contracts with respect thereto, and 
that such leases and contracts, when made, should pass 
to the mortgagee as further security for the mortgage 
debt, leases and contracts made by the mortgagor in the 
exercise of such authority would be valid and binding as 
against the mortgagee and those claiming under him. It 
will also be conceded that the same result would follow 
whether such authority rest on express grant or clear 
implication. Hence, in order to determine whether the 
mortgagor had authority under the mortgage to make the 
contract or lease under which the intervening company 
claims, an examination of the provision of the mortgage 
becomes necessary. It is not claimed that such authority 
is expressly given. It remains to determine whether it is 
given by implication. The solution of this question is to 
be found, we think, in the familiar rules of construction 
applicable to the facts in this case, rather than in prece- 
dents resting, as they must, on instruments differing ma- 
terially from that under consideration. 

The granting clause of the mortgage, after describing 
the canal and right of way, is as follows: “Together 
with all reservoirs, dams and lakes connected with or 
forming a part of said canal, including three lakes now 
known as ‘Lake Echo,’ ‘Lake Greenwood’ and ‘Lake Kear- 
ney’; also all parcels and tracts of land purchased for or 
used by such company'in the construction of head gates 
or basins or other purposes connected with the said canal; 
and also the right and franchises of said company to con- 
struct, maintain, operate or use said canal, and to lease or 
sell waters therefrom for irrigation, town, city, power or 
other purposes, and all erections and buildings, and all 
machinery of every kind, nature and description, engines, 
reservoirs, pumps, wells, pipes or other constructions of 
every kind and description, tools, implements and fixtures 
of every kind and nature made, manufactured, con- 
structed, built, laid, purchased or in any way acquired in 
or about the construction, maintenance and operation of 
said canal, and which may hereafter be made, manufac- 
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tured, constructed, built, laid, purchased or acquired in 
or about the construction, maintenance and operation of 
the said canal, and all the income, rents, profits, emolu- 
ments and moneys derived by or from said irrigation com- 
pany, including all revenues from all sources whatsoever; 
together with all and singular the tenements and appur- 
tenances thereunto belonging, and the reversions, remain- 
ders, tolls, incomes, rents, issues and profits thereof, and 
also the estate, title and interest of all kinds whatsoever 
as well at law as in equity of the said mortgagor, the Kear- 
ney Power & Irrigation Company, in and to the same and 
every part thereof; and also all the rights, franchises, 
easements and rights of way connected with and belong- 
ing to the above mentioned irrigation company; and also 
all things in action, contracts, leases, claims and demands 
of the said irrigation company, as well as all franchises 
of every kind or nature, rights, privileges and immuni- 
ties of the said irrigation company, including all right of 
way in, through or over streets, avenues, lanes, alleys, 
lands, public grounds, bridges and other public and pri- 
vate places now owned by said irrigation company or 
hereafter acquired by said irrigation company, and all 
property of every kind and nature, real, personal and 
mixed, now owned or which may hereafter be acquired by 
the irrigation company. It being intended, however, that 
the foregoing description of the real estate of the irriga- 
tion company is not to exclude any piece or parcels of 
land whatever not herein especially described, now owned 
by the irrigation company or hereafter acquired, from 
passing to the trustee under this indenture.” The haben- 
dum clause, so far as is material at present, is as follows: 
“To have and to hold all and singular the said property 
of every kind of the said irrigation company, together 
with its appurtenances, franchises, buildings, machinery 
of all kinds, tools, implements and fixtures of every kind 
and other appurtenances now owned or possessed or to be 
hereafter acquired by the said irrigation company, and all 
other premises, property, rights, interests, franchises, 
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leases, revenues, tolls, incomes, immunities, privileges 
and other things aforesaid now owned or hereafter ac- 
quired by the said irrigation company to the trustee as 
aforesaid, and its successors and assigns in trust.” The 
mortgage contains further provisions, among which is 
this: “Eleventh. The irrigation company, for itself, its 
successors and assigns, doth hereby covenant and agree to 
and with the trustee and its successors in trust, and to and 
with the respective persons, firms and corporations who 
shall at any time be holders of the bonds hereby secured, 
that the said irrigation company, its successors and 
assigns, shall and will at any time, and from time to time 
hereafter, and at its own proper expense, make, execute 
and deliver such other and further acts, deeds, convey- 
ances, assignments and assurances in law for the better 
assurance of the said trustee and its successor or success- 
ors in the trust hereby created upon the trust and for the 
purpose herein expressed or intended, upon all and sing- 
ular the aforesaid described property, real, personal and 
mixed, including all rights, privileges and franchises of 
every kind whatsoever hereby mortgaged or conveyed in 
trust, or intended to be now owned or vested in the said 
irrigation company, its successors and assigns, as the said 
trustee and its successors shall be reasonably advised or 
required, so as to render not only all the property rights 
and franchises of every kind and nature herein conveyed, 
but also as well and especially such portion thereof as 
shall be hereafter acquired by the irrigation company, 
available for the security and satisfaction of the said 
bonds and each, and all of them, according to the intent 
and purpose of this mortgage or deed of trust expressed.” 

From the portions of the mortgage just quoted it clearly 
appears (1) that the mortgage covered all the property 
of the mortgagor of every character; (2) that the mort- 
gage was intended to cover not only such things in action, 
contracts, leases, claims and demands as existed when the 
mortgage was given, but all such as the mortgagor might 
thereafter acquire; (8) that such things in action, con- 
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tracts, leases, claims and demands as the mortgagor might 
subsequently acquire should be duly assigned to the mort- 
gagee as further security for the mortgage debt. But, 
when the construction of a contract becomes necessary, it 
is permissible to look beyond the language of a contract 
and take into account the nature of the subject matter, 
the condition and situation of the parties, and the facts 
and circumstances surrounding the transaction. The 
mortgagor was a corporation, and one of the purposes of 
its organization was to lease water rights. It was the 
owner of a plant designed to serve that purpose, but 
which, as the record shows, yielded no revenue, save such 
as might be derived from the sale or leasing of water 
rights. The bonds by their terms were made to run for 
a period of 20 years, and the interest thereon is pavable 
semiannually. Now, taking into account these facts and 
circumstances in connection with those provisions of the 
mortgage hereinbefore set out, it is too clear to admit of 
argument that the parties to the mortgage at the time it 
was made contemplated that the mortgagor’s plant cov- 
ered by the mortgage should be maintained as a going 
concern, because in no other way could it meet the in- 
terest on the bonds from time to time, to say nothing of 
the discharge of the principal debt when it became due. 
But we must also take into account the nature of the uses 
for which water or power from the canal could be sold or 
leased. Such uses imply a large preliminary outlay on 
the part of those buying or leasing a water right. No 
business man would make such outlay if the only contract 
he could make for the use of water were one liable to be 
terminated at any time. Now, while the mortgage debt 
was to run 20 years, yet by the terms of the mortgage it 
might upon certain conditions be declared due and pay- 
able in case of default in the payment of the interest, 
which was to be paid semiannually. Hence, unless the 
mortgagor had implied authority to bind the mortgagee 
by contracts and leases like that under consideration, no 
one entering into a contract or lease for the use of water 
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or water power would have any assurance that his con- 
tract or lease would not be terminated at any time. The 
parties to the mortgage must have known that no one 
would care to enter into a contract subject to such haz- 
ards. Consequently, it is fair to presume that, when the 
authority to maintain a going concern was given, it was 
intended that the authority to do the things reasonably 
" necessary to that end should go with it. A chattel mort- 
gage on a stock of goods, which contained a provision 
whereby the mortgagor was given possession with power 
to sell in the usual course of business, the proceeds to go 
in satisfaction of the mortgage debt, is valid as against 
creditors if made in good faith. Davis v. Scott, 22 Neb. 
154; Lepin v. Coon, 54 Neb. 664. A fortiori it is valid as 
between the parties, and therefore binding upon the mort- 
gagee and those claiming under him. The principle which 
makes such provisions binding upon the parties to a chat- 
tel mortgage and those claiming under them applies, we 
think, with equal force to the provisions of the mortgage 
now under consideration. 

The plaintiff presents an argument of considerable 
force against the construction we have just placed upon 
the mortgage, which is based on the following state of 
facts: During the negotiations leading up to the execu- 
tion of the mortgage, it appears to have been understood 
that the canal and entire plant covered by the mortgage 
should be leased to the Kearney Cotton Mills for a term 
of ten years, with the privilege of an additional term of 
ten years, for a rental equal to 4 per cent. per annum 
of the amount of the prospective bond issue actually 
‘issued, the rent to be paid semiannually to the holder of 
the mortgage securing the bonds. A few days prior to the 
execution of the mortgage the mortgagor executed a lease 
on those terms to the Kearney Cotton Mills. The lease 
provided, among other things, that upon the nonpayment 
of the whole or any portion of the rent when the same 
should become due and payable, or upon a breach of any 
of the covenants and agreements of the lease by the lessee, 
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the lessor (the mortgagor) might, at its election, declare 
the lease at an end and recover possession of the property 
by summary proceedings in forcible detainer. The plain- 
tiff argues that this is the only lease the parties to the 
mortgage had in contemplation when the mortgage was 
executed, and that such lease being of the entire plant 
precludes the idea that the mortgagor had implied author- 
ity to make leases and contracts with respect to the prop- 
erty with other parties which would be binding upon the 
mortgagee. But the provisions of the lease show that the 
parties took into account the contingency that the lessee 
might fail to pay the rent, or perform some other covenant 
of the lease on its part to be performed, and provided 
against it, giving the lessor the right upon the happening 
of such contingency to declare the lease at an end. Had 
the lease been the only one in contemplation of the 
parties at the time the mortgage was given, instead of 
speaking of leases, and attempting to cover not only such 
as were then in existence, but all such as should be made 
in the future, the plaintiff’s argument upon this state of 
facts would be unanswerable. But, taking into account 
that the lease provided that it might be terminated at any 
time upon the happening of certain contingencies, and 
that the mortgage covers not only leases which were in 
existence when it was made, but all contracts and leases 
which might thereafter be made, and provides for their 
assignment to the mortgagee as further security for the 
mortgage debt, the argument is not convincing. No 
question of fraud arises. The evidence shows that the 
contract is fair and reasonable. Therefore, taking into 
account the provisions of the mortgage, the nature and 
condition of the subject matter, the situation of the - 
parties at the time the mortgage was given and the attend- 
ing facts and circumstances, we are satisfied that the 
mortgagor had authority to bind the mortgagee by the 
contract in question. 

This brings us to the intervener’s cross-appeal. Its 
contract for the use of water contains this clause: “The 
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party of the first part further agrees not to sell water for 
power to any person or corporation intending to compete 
with the party of the second part (intervener) in the 
generation of electricity for sale.” The trial court held 
the foregoing clause to be contrary to public policy and 
void, and the intervener contends that the decree to that 
extent is erroneous. In support of this contention many 
cases are cited wherein exclusive franchises to operate 
ferries, construct bridges, or to supply cities with water 
or gas for a limited time have been upheld. See New 
Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650; 
New Orleans Watcr-Works Co. v. Rivers, 115 U. 8. 674; 
Louisville Gas Co. v. Citizens Gas. Co., 115 U. S. 683; 
Citizens Water Co. v. Bridgeport Hydraulic Co., 55 Conn. 
1; Des Moines Street R. Co. v. Des Moines Broad Gauge 
Strect R. Co., 73 Ia. 513; Davenport Gas & Electric Co. 
v. City of Davenport, 124 Ta. 22; Bridge Proprietors v. 
Hoboken Co., 1 Wall. (U. S.) 116; The Binghamton 
Bridge, 3 Wall. (U. 8.) 51. The distinction between 
those cases and the case at bar is obvious. A municipal 
corporation is an instrumentality of the state for the 
better administration of government in matters of local 
concern. United States v. New Orleans, 98 U. S. 381. 
The main purpose of its creation is the exercise of certain 
governmental functions within a defined area. While it 
has the power to make contracts and transact other busi- 
ness not strictly governmental in character, such powers 
are incidental or auxiliary to its main purpose. In none 
of the cases cited was there any attempt on the part of a 
municipality to restrict its governmental functions, or 
to place itself in a position where it would be incapable of 
carrying out the purpose for which it was created. In 
the case at bar we are dealing with an irrigation com- 
pany—a quasi public corporation. It also is a govern- 
mental agency, but its main purpose is the administration 
of a public utility. To the extent of its capacity it is 
bound to furnish watcr from its canal to persons desiring 
to use it on equal terms and without discrimination, 


590 NEBRASKA REPORTS. [VoL. 77 


Sammons v. Kearney Power & Irrigation Co. 


In this respect it stands on the same footing as a railroad 
company. Neither has the right or power to place itself 
in a position where it cannot serve every person on equal 
terms with every other person. Neither has the right or 
the power to bind itself by contract which, if enforced, 
would render it unable to serve the public on those terms 
or to carry out its main purpose. In State v. Hartford & 
N. H. R. Co., 29 Conn. 538, where a railroad company 
had placed itself in such a position, Ellsworth, J., per- 
tinently asks: “What right have they to covenant with 
that corporation that they will not run cars to tide water, 
as the charter provides that they shall and as the public 
accommodation requires?” Aud with equal force it may 
be asked in this case: What right had the irrigation com- 
pany, bound by the very nature of its organization to 
furnish water to the public without discrimination, to bind 
itself by the clause in question which would prevent it 
performing such services? In Chicago Gas Light & Coke 
Co. v. People’s Gas Light & Coke Co., 121 Ill. 580, 2 Am. 
St. Rep. 124, one of the propositions of law laid down is 
that a corporation owing a duty to the public cannot make 
a valid contract not to discharge such duty. From this 
proposition it would necessarily follow that, where a 
corporation owes a duty to the public generally, it cannot 
bind itself by contract to serve one person to the exclusion 
of all others. In West Virginia T. Co. v. Ohio River P. L. 
Co., 22 W. Va. 600, 46 Am. Rep. 527, a landowner had 
granted to an oil transportation company the exclusive 
right of way and privilege of laying and maintaining 
pipes for transporting oil through a tract of 2,000 acres, 
and the contract was held invalid, as an unreasonable 
restraint of trade and contrary to public policy. In that 
ease a large number of authorities are reviewed, among 
which are many wherein contracts in restraint of trade 
have been upheld, and others again where they have been 
held void as against public policv. The court there holds 
‘that the test is whether the restraint is prejudicial to the 
public interest, and then uses this language: 
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“From the principles, which underlie all the cases, the 
inference must be necessarily drawn, that if there be any 
sort of business, which from its peculiar character can be 
restrained to no extent whatever without prejudice to the 
public interest, then the courts would be compelled to hold 
void any contract imposing any restraint however partial 
on this peculiar business, provided of course it be shown 
clearly, that the peculiar business thus attempted to be 
restrained is of such a character, that any restraint upon 
it however partial must be regarded by the court as 
prejudicial to the public interest. Are there any sorts of 
business of this peculiar character? It seems to me that 
there are, and that they have been recognized as possess- 
ing this peculiar character both by the statute law and 
by the decisions of the court. Are not railroading and 
telegraphing forms of business, which are now universally 
recognized as possessing this peculiar character?” 

The principle involved in the case at bar does not, as it 
appears to us, differ from that involved in the case from 
which we have just quoted. The business of the irrigation 
company is of the peculiar character mentioned by the 
West Virginia court. In the latter there was an attempt 
to give one person engaged in transporting oil an ex- 
clusive right to occupy certain lands for that purpose, to 
the exclusion of all others who under the laws of that 
state had an equal right to use the land, after proper con- 
demnation proceedings, for the same purpose. Here there 
was an attempt to give the intervener an exclusive right 
for a term of years to use water which under the law the 
irrigation company was bound to furnish to the public on 
equal terms, and the one, no less than the other, is con- 
trary to public policy and illegal. 

But the intervener takes the position that the question 
of the validity of that clause of the contract is not in- 
volved in this case and, consequently, that the determina- 
tion thereof by the trial court is error. This position is 
clearly untenable. The intervener came into court assert- 
ing the priority of its rights under its contract with the 
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mortgagor. Such contract or lease is in the nature of a 
prior incumbrance, and it was eminently proper for the 
court to ascertain and determine the nature and extent 
of such incumbrance. The position of the intervener is 
analogous to that of a first mortgagee who appears in a 
case asserting the priority of his lien, but not asking its 
’ foreclosure. In such cases the propriety of finding the 
amount due on the first mortgage and ordering a sale 
subject thereto has never been questioned. Whether the 
intervener, because of the public service required of it by 
its contract with the city of Kearney, would be entitled 
to a preference over those using water for private pur- 
poses is a question that does not arise at this time; and, 
when it does, if it ever does, we apprehend it will turn on . 
questions of public policy rather than the contractual 
rights of the parties. 

Other questions are presented by the cross-appeal; but, 
in the view we have taken of the case, they are not such 
as affected the rights of the intervener, consequently they 
will not be considered. 

It is recommended that the decree of the district court 
be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


GEORGE CARMACK, APPELLANT, V. LOUIS ERDENBERGER, 
APPELLEE. 


Firzen Novemser 22, 1906. No. 14,606. 


1. Appeal: Morton ror NEw TrisL. The change made by the act of 
1905 in the procedure to obtain a review of a judgment at law in 
a civil case leaves the rule with respect to the necessity of a 
motion for a new trial unchanged, 
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2. Wew Trial: Procepvne. The statute requiring a motion for a new 
trial to Fe in writing and filed during the term at which the 
“verdict, report or decision” is rendered, and, except for the cause 
of newly discovered evidence, within three days after the verdict 


or decision is rendered, unless unavoidably prevented, is man- 
datory. 


: Power oF Court. A court has no authority to rule on a 
motion for a new trial which has not been filed and is not before 
it, in anticipation that such motion may be subsequently filed. 


4. Appeal: Morion ror New TriaL. A motion for a new trial, filed out 
of time and not coming within any of the exceptions of the stat- 


ute, is of no avail for the purposes of a review of errors in this 
court. 


APPEAL from the district court for Cedar County : Guy 
T. GRAVES, JUDGE. Affirmed. 


B. Ready and C. H. Whitney, for appellant. | 
J. C. Robinson, contra, 


ALBERT, C., 


This is an appeal from a jndgment at law. The errors 
assigned are with respect to rulings made during the trial 
proper, and the sufficiency of the evidence to sustain the 
judgment. In short, only such errors are assigned .as 
have been heretofore reqnired to be brought to the atten- 
tion of the trial court by motion for a new trial in order 
to obtain a review in this court. 

Two questions ure presented which, in our opinion, are 
decisive of this case. The first is: Has the amendment 
to our appellate procedure changed the rule with respect 
to a motion for a new trial in an action at law? This a 
question must be answered in the negative. The reasons 
underlying the rule requiring the motion for a new trial 
are as urgent and forceful under the amended procedure 
as under the procedure whereby a review was obtained by 
a petition in error. As was said in State v. Swarts, 9 
Ind. 221: “It is due to the lower court that its errors, if 

41 . a 
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any, should be pointed out there, so that it may retrace 
its steps while the record is yet under its control.” In 
Mills v. Miller, 2 Neb. 299, 317, this court said: “Before 
a party is entitled to be heard here, he must have ex- 
hausted his remedy in the court below. For that purpose 
he must have presented the several questions of law fairly 
and fully, and must have obtained an unequivocal ruling 
thereon.” The language in both of those cases is quoted 
with approval in Cropsey v. Wiggenhorn, 3 Neb. 108. 
The exception with respect to suits in equity was due to 
the fact that an appeal from a decree in such suits under 
the former statute brought the case here for trial de novo, 
and not for a review of errors of law. 

The next question is: Does the record show that the 
alleged errors were brought to the attention of the trial 
court by motion for a new trial in the manner required 
by law? The judgment was rendered on the 5th day of 
June, 1905, and the term at which it was rendered ad- 
journed sine die on ‘the following day. Up to the time of 
final adjournment no motion for a new trial had been filed, 
although following the judgment entry, and of the date 
of the judgment, is an order overruling a motion for a new 
trial. Two days after the final adjournment of the term 
a motion for a new trial was filed. Section 816 of the 
code provides: “The application for a new trial must be 
made at the term the verdict, report, or decision is ren- 
dered, and, except for the cause of newly discovered evi- 
dence material for the party applying, which he could not 
with reasonable diligence have discovered and produced 
at the trial, shall be within three days after the verdict 
or decision was rendered, unless unayoidably prevented.” 
The motion in this case is not based on the ground of 
newly discovered evidence, nor is there any showing that 
its filing in due time was unavoidably prevented; hence, 
the general provisions of the statute control. In Fog v. 
Meacham, 6 Neb. 530, it was held that a motion filed out 
of term was of no avail, unless falling within the excep- 
tion mentioned in the statute, In that case the court 
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quoted with approval Williams v. St. Louis Circuit Court, 
5 Mo. 248, to the effect that, although the motion be filed 
out of time, the court, upon a suggestion that substantial 
justice had not been done, might look into the matter or 
not; but, if it should refuse to do so, error would not lie. 
This court has never departed from the rule announced in 
Fox v. Meacham, supra. It was reaffirmed in Nebraska 
Nat. Bank v. Pennock, 59 Neb. 61, where the court, going 
a little farther, held that the provisions of the statute as 
to the time for filing a motion for a new trial were not 
directory, but mandatory, citing a large number of cases 
in support of that proposition. 

The appellant contends that the record with ata 
to a motion for a new trial discloses a common practice; 
that is, that the courts frequently, during the hurry in- - 
cident to the closing days of the term, rule on a motion 
in anticipation of one to be ‘filed subsequently, and that, 
where this is dqne,-the defeated party by custom is allowed 
to file his motion at any time within three days from the 
adjournment of the term. The trouble with that conten- 
tion is that the alleged custom runs counter to the stat- 
ute. Section 317 of the code provides that the applica- 
tion for a new trial must be by motion, upon written 
grounds, filed at the time of making the motion. Under 
the statute there is no such thing as an oral motion for 
a new trial, because the statute is mandatory that the 
application must be made by motion, upon written 
grounds, filed at the time of making the motion. The 
court has no authority under the statute to pass on a 
motion that has not been filed, or in anticipation of one 
being filed. It is also insisted that the appellee is pre- 
cluded from raising this question, because he made no 
objection or protest in the district court. We are unable 
to see how he was called upon to enter a protest at that 
time. The ruling of the court in anticipation of a motion 
to be filed was in his favor, and we know of no way he 
could have prevented the filing of a motion in vacation, 
had he undertaken to do so. The errors assigned in this 
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court are of such a character that they are reviewable 
only after they have been brought to the attention of the 
trial court by motion for a new trial. The motion filed 
was filed out of time, and, under the repeated holdings 
of this court, is of no avail. It necessarily follows that 
the errors complained of cannot be reviewed in this court, 
and, consequently, that the judgment of the district court, 
supported, as it is, by the pleadings, must be affirmed. 

It is recommended that the judgment of the district 
court be affirmed, 


DUFFIE and Jackson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


First NATIONAL BANK OF SUTTON, APPELLEE, V. SUTTON 
MERCANTILE COMPANY, APPELLANT, 


Firep NoveMBER 22, 1906. No. 14,511. 


1. Judgment: DrerauLt. Where there is an answer on file setting up 
a valid defense, the fact that the defendant fails to appear either 
in person or by attorney when a cause is reached for trial does 
not entitle the plaintiff to a judgment without proof of the facts 
constituting his cause of action, unless the facts admitted by the 
answer make out a prima facie case in his favor. 

2. Appeal: Presumprions. The presumptions in favor of the regu- 
larity of the proceedings of superior courts are of no avail against 
facts shown by the record itself. . 

3. Judgment ‘on Pleadings: Review. Where a judgment at law is 
rendered on the pleadings alone, a motion for a new trial is not 
necessary to obtain a review in this court. 


APPEAL from the district court for Clay county: Roserr 
C. Orr, JUDGE. Reversed. 


Paul E, Boslaugh, John A. Moore and Hall, Woods & 
Pound, for appellant. 


T. H. Matters, contra, 


* 
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ALBERT, C, 


The First National Bank of Sutton, Nebraska, brought 
an action in the district court against the Sutton Mercan- 
tile Company on a promissory note purporting to have 
been given by the defendant to a third party, and by such 
third party transferred by indorsement to the plaintiff. 
The note is negotiable in form and purports to have been 
signed on behalf of the defendant by Charles Coleson, its 
secretary. In addition to the usual allegations on a prom- 
issory note, the petition filed by the plaintiff contains the 
folowing: ‘The plaintiff further alleges that said 
Charles Coleson was duly authorized by direct agreement 
and consent of all the stockholders, directors and officers 
of said association to sign said note, and tliat said Cole- 
son was authorized to, and did, sign all notes, checks and 
drafts for said company while he reinained as stockholder 
and secretary of said company, and which is, by general 
consent of said organization, the duty of the secretary of 
the Sutton Mercantile Company to sign all notes, drafts 
and checks for said company. Plaintiff further alleges 
that after knowledge of all the facts, that is, after knowl- 
edge of the signing of said note by the said Charles Cole- 
son, secretary of said company, Said corporation kept,. 
retained and used the property for which the note herein- 
before set out was given.” After a general denial of each 
and every allegation contained in the petition not sub- 
sequently admitted, the answer, while admitting that 
Coleson was its secretary at the time the note was signed, 
alleges that he signed the same without authority and 
without consideration, and alleges certain facts amount- 
ing to a charge of fraud in the inception of the note. 
Other matters not necessary to notice at this time are 
alleged in the answer. The reply, for present purposes, 
may be said to aniount to a general denial. 

The following taken from the transcript of the cor- 
rected record of the district court shows the subsequent 
proceedings had in that court, so far as they are material 
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at this time: “Now on this 10th day of May, 1905, the 
plaintiff appearing by its attorney, Thomas H. Matters, 
and the defendant not appearing in person or by attor- 
ney, this case coming on to be heard upon the petition of 
the plaintiff, the answer of the defendant, and the reply 
of the plaintiff, and the statement of plaintiff’s counsel 
that the note sued on in this case is in the hands of the 
clerk, and that there is a certain amount due upoun the 
same, and plaintiff asks for judgment for the plaintiff, 
and submits the cause to the court; upon consideration 
whereof the court finds that there is due plaintiff from the 
defendant, the Sutton Mercantile Company, upon their 
note herein sued upon the sum of four hundred and fifty 
dollars ($450). The court further finds that there is 
due interest on said note for four hundred and fifty dol- 
lars ($450) at the rate of 10 per cent. per annum from 
January, 1901, to May 10, 1905, making the sum of six 
hundred and forty-seven and no one-lundredths. dollars 
($647) owing by the defendant Sutton Mercantile Com- 
pany to the plaintiff to this date.” Then follows a formal 
judgment. 

The defendant appeals, contending that error affirma- 
tively appears on the face of the judgment record. This 
contention seems to be well founded. Where there is an 
answer on file setting up a valid defense, the fact that 
defendant fails to appear either in person or by attorney 
when a cause is reached for trial does not entitle the plain- 
tiff to a judgment without proof of the facts constituting 
his cause of action, unless the facts admitted by the 
answer make out a prima facie case in his favor. The 
facts not thus admitted must be established by proof. In 
Pultz v. Diossy, 53 How. Pr. (N. Y.) 270, where the de- 
fendant had answered, but failed to appear at the time set 
for trial, the court said: “The plaintiff, though the de- 
fendant failed to appear on the adjourned day, is bound to 
establish his cause of action by evidence, and if he has 
not done so the judgment will be reversed.” See, also, 
Strong v. Comer, 48 Minn. 66; McMurtry v. State, 19 Neb, 
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147. In the case at bar the petition contains an averment 
of express authority on the part of the secretary of the 
defendant to execute the note, and of facts relied upon as 
estopping the defendant to deny such authority. These 
averments are put in issue by the answer. The burden of 
proof, therefore, was upon the plaintiff to show either that 
the secretary had authority to execute the note or to 
establish the facts relied upon as an estoppel to deny such 
authority. As we have seen, the failure of the defendant 
to appear when the cause was reached for trial did not 
dispense with proof on these points. True, the judgment 
purports to have been rendered on the pleadings and a 
statement made by plaintiff’s counsel. That statement 
was not evidence. That it was not so regarded by the 
trial court is reasonably clear from the fact that the 
record recites that the cause was heard on the pleadings 
and a specific statement of counsel, instead of following 
the common form and reciting that it was heard on the 
pleadings and the “evidence.” This departure from the 
common and usual form is significant. Besides, the ex- 
istence of the note and the amount thereof were not in 
issue. Counsel’s statement, therefore, was not in support 
of any issue of fact presented for trial. 

The presumptions in favor of the records of superior 
courts are invoked, but such presumptions are of no avail 
as against facts shown by the record itself. The judgment, 
then, as before stated, is a judgment on the pleadings. 
A judgment against the defendant on the pleadings is 
proper only when the answer contains no denial or aver- 
ment constituting a defense. Boldt v. First Nat. Bank, 
59 Neb. 283; State v. Lincoln Gas Co., 38 Neb. 33; Rourk 
v. Miller, 3 Wash. 73; Widmer v. Martin, 87 Cal. 88. As 
at least one valid defense is pleaded in the answer, it 
follows that the judgment rendered against the defendant 
on the pleadings is erroneous. 

But it is contended that such error is not available to 
the defendant at this time because no motion for a new 
trial was filed. A new trial is a reexamination in the 
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same court of an issue of fact after a verdict by a jury, 
report of a referee, or a decision by the court (code, sec. 
314); and a motion for a new trial is a motion for such 
reexamination. The judgment was rendered without an 
examination of any of the issues of fact, consequently there 
could be no reexamination of any such issues, and it 
would be absurd to hold that the defendant was required 
to ask what the court could not possibly grant. Bannard 
v. Duncan, 65 Neb. 179. The judgment involved a mere 
construction of the pleadings, and in such cases no motion 
for a-new trial is required in order to obtain a review 
in this court. Scarborough v. Myrick, 47 Neb. 794; 
Hays v. Mercier, 22 Neb. 656; Claflin v. American Nat. 
Bank, 46 Neb. 887. 

The judgment of the district court is clearly erroneous, 
and we recommend that it be reversed and the cause 
remanded for further proceedings. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 


7 bd 
FARMERS STATE BANK OF SARONVILLE, APPELLEE, V. Su'- 
TON MERCANTILE COMPANY, APPELLANT. 


Firzep NovEMBER 22, 1906. No. 14,510. 


APPEAL from the district court for Clay county: Ros- 
ERT C. ORR, JUDGE. Reversed. 


Paul E. Boslaugh, John A. Moore and Hall, Woods & 
Pound, for appellant. 


T. H. Matters, contra. 
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‘ALBERT, C. 


This is a companion case to First Nat. Bank of Sutton 
v. Sutton Mercantile Co., ante. p. 596. It presents pre- 
cisely the same questions and requires the same disposi- 
tion. 

It. is therefore recommended that the judgment of the 
district court be reversed and the cause remanded for 
further proceedings. 

DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further procecdings. 


REVERSED. 


MarGaret C. Fox, APPELLEE, V. LENA Fox, EXECUTRIX, 
APPELLANT. 


Fitep NovEMBER 22, 1906. No. 14,501. 


Trusts: ENFORCEMENT: WITNESSES. A parent divided his property 
among his sons, who in return agreed to give each of their sisters 
$1,500 in cash, the sisters assenting to the plan as an arrange- 
ment by which they were to receive their portion of the parent’s 
estate. One son assumed the payment of a sum due the plaintiff, 
one of the daughters. He died without having paid any portion of 
the amount agreed upon, Held, First, that a constructive trust 
arose which could be enforced against the estate of the deceased; 
second, that the action to enforce the trust could be maintained 
by the cestui que trust in her own name, although the parent 
was still living; third, that the parent had no such direct legal 
interest in the result of the action that would disqualify him as 
a witness in behalf of the plaintiff. 


APPEAL from the district court for Butler county: 
BENJAMIN F. Goon, JUpcE. Affirmed. 


Matt Miller and L. S. Hastings, for appellant. 
C. H. Aldrich and L. B. Fuller, contra, 
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JACKSON, C. 


The facts as charged in the petition, and as they were 
in substance found by the trial court, are that Thomas 
Fox, with a family consisting of his wife, five daughters 
and three sons, was residing in Butler county. Two of the 
daughters were married, a son, Michael, was an adult, the 
other children were minors. He was possessed of about 
800 acres of land and considerable personal property. 
The son, Michael, was desirous of working for himself, 
and the father called together the members of his family. 
and stated, in substance, that he desired in the near 
future to make a diyision of his land among his three 
sons, Michael, William and Jolin; that the sons should 
pay their sisters the sum of $1,500 each, or a total of 
$7,500, as their share of the estate. This arrangement 
was assented to by all the members of the family. Michael 
was furnished with a span of mules, a horse, sced and 
implements necessary to farm 240 acres of land, which 
he did, free of rent, for a term of four vears. In the fall 
of 1894 Michael Fox requested his father to assist him in 
buying 160 acres of land adjoining the 240 acre tract 
which he was then farming, and stated at that time that 
he would prefer this assistance in lieu of the drrangement 
of 1890. Thereupon the father called the three sons 
together, and the arrangement of 1890 was changed, so 
that the father provided Michael with $3,200 in cash and 
became surety for the further sum of $2,500. With the 
cash and credit so obtained Michael bought the 160-acre 
adjoining farm, and it was then agrecd that Michael 
should pay the plaintiff in this action, at any time after 
five years that she might desire, the sum of $1,500 in cash 
as her share of the father’s estate, and $1,000 to the 
other sisters. He was also to have rent free the 240-acre 
tract to farm for an additional period of two years. Later 
the father divided his lands between the sons, William 
and John, with the exception of 40 acres which was 
deeded to one of the daughters. Three of the five daugh- 
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ters have received from the sons, William and John, the 
full amount agreed upon as their share of the estate, one 
has received the sum of $500, and the plaintiff nothing. 
Michael Fox died, leaving a will by which he devised all 
of his property without making provision for the pay- 
ment of the $1,500 to the plaintiff. She filed a bill in 
equity in the county court, asking that court to decree 
her the sum of $1,500 and charge Michael’s estate with a 
trust to that amount. The bill was denied in the county 
court. Plaintiff appealed to the district court, where the 
decree was in her favor. The estate, through the execu- 
trix, appeals. Thomas Fox is still living, and was the 
principal witness on behalf of the plaintiff. 

The appellant seeks a reversal of the decree for three 
principal reasons: First, that no trust existed, that the 
action was one at law, and the defendant was entitled to 
a jury trial; second, that the plaintiff is not the real party 
in interest, that the action could not be maintained by her, 
but was one which should have been brought by the father 
in his own behalf; and, third, that the father being the 
party in interest was disqualified as a witness. The two 
latter contentions may be disposed of together. The trans- 
action, as we view it, amounted to a gift inter vivos. It 
was fully completed by the delivery to the son, Michael, 
and the arrangement agreed to by the plaintiff as one by 
which she would receive her portion of the parent’s estate. 
The father could not, therefore, revoke the gift. The sub- 
ject matter was beyond his control. He was not a party 
‘in interest, and the trial court did not err in receiving 
and considering his evidence. 

This brings us to the question of whether or not a 
trust in fact existed and should be enforced in equity 
against the estate of Michael Fox. In 2 Story, Equity 
Jurisprudence (18th ed.), sec. 1244, itis said: “Another 
class of implied liens or trusts arises where property is 
conveyed inter vivos, or is bequeathed or devised by last 
will and testament, subject to a charge for the payment of 
debts or to other charges in favor of third persons. In 
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such cases, although the charge is treated as between the 
immediate parties to the original instrument as an ex- 
press trust in the property, which may be enforced by 
such parties or their proper representatives, yet as be- 
tween the trustee and cestuis que trust who are to take the 
benefits of the instrument it constitutes an implied or con- 
structive trust only—a trust raised by courts of equity in 
their favor, as an interest in rem capable of being en- 
forced by them directly by a suit brought in their own 
names and right.” 

The case, in principle, is not un'‘ike that of Ahrens v. 
Jones, 169 N. Y. 555. Jones, in hi: lifetime, conveyed his 
property to his wife under an oral agreement that she was 
to pay his grandchildren the sum of $2,000. After the 
death of the husband the wife refused to perform the con- 
' ditions of the agreement, and it was held that the estate 
should be impressed with a trust for the payment of the 
sum agreed upon; that, in fact, the widow became a 
trustee charged with the payment of that sum, which was 
declared a lien against the real estate given to the widow. 
To some extent the same principle was involved in Pollard 
v. McKenney, 69 Neb. 742. In the latter case the husband, 
being an invalid and in feeble health, expressed his deter- 
mination to provide by will for a life estate in his widow 
in the real estate of which he was possessed, and upon her 
death the fee to vest in his son, subject to a charge of 
$2,000 to be paid to his daughters. However, upon the 
representations of his wife that the expense of administra- 
tion might be saved by conveying the property to her 
directly and that she would carry out his intentions, this 
was done. After the death of the husband the wife re- 
tained the title until her own death. Prior to her decease 
she executed a will, making a disposition of the real estate 
different from the one intended by the husband. In an 
action by the son against those claiming under the will, 
it was held that a constructive trust arose upon the facts 
stated, and the property involved being real estate, the 
relief granted was a cancelation of the deed, as no trust 
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the statute of frands. Michael Fox was charged in his 
lifitime with the execution of the trast accepted by hin, 
and good faith and equity require that his estate should 
not be revicved from the burden thereof. 

The decree of the district court was right, and it is 
recommended that it be affirmed. ns 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
. Opinion, the decree of the district court is 
- AFFIRMED, 


CHARLES F’. GROTHE, APPELLEE, V. JAMES K. LANE, APPEL- 
LANT. 


Firep NovEMBER 22, 1906. No. 14,518. 


Contracts: Constrrcrion. A contract should be construed to give 
effect to the intention of the contracting parties, keeping in 
mind the situation of the parties, the property which is the 
subject matter of the contract, and the use to which it is being 
applied. 


APPEAL from the district court for Saline county: 
Lestir G. Hurp, Juper. Affirmed. 


CG. H. Hastings and F. I.eFoss, for appellant. 
Abbott & Abbott and Ray J. Abbott, contra. 


JACKSON, C. 


On April 4, 1901, the plaintiff purchased of the defend- 
ant a mill property in Saline county consisting of some 45 
acres of land, the mill buildings, dam and race. That 
portion of the description in the deed pertinent to the 
inquiry is as follows: “Also the right of flowage of said 
mnill-race and of the tail-race of said mill hereinafter 
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conveyed, and the right to maintain said mill-race and the 
tail-race thereof as they now stand.” It appears from the 
evidence that the water to operate the mill is taken from 
a running stream at a distance of a mile or more from the 
mill and is conducted to the mill by a race. Above the 
mill had been constructed, along a portion of one side 
of the race, a dike to prevent the water from overflowing 
adjacent lands. This dike had been constructed and main- 
tained for some years prior to the time when the defend- 
ant became possessed of the property. In the year 1894 or 
1895 the defendant constructed an inner dike, not so 
wide or high as the original one, leaving a space between 
the two dikes covering a fraction more than an acre of 
land. The defendant still owns land joining the outer 
dike. It also appears that prior to the commencement of 
this action, and after the sale to the plaintiff, the defend- 
ant had plowed and cultivated the outer dike, which had 
the effect to lessen its height and impair its utility as a 
means of preventing the overflow of water in case of 
flood or high water. This action was instituted by the 
plaintiff to obtain an injunction restraining the defendant 
from interfering with the dike and destroying its useful- 
ness. A temporary injunction was allowed by the county 
judge. On the trial the temporary injunction was made 
permanent. The defendant appeals. 

The real controversy is as to whether the premises con- 
veyed included the outer dike or whether they were lim- 
ited to the inner dike. It will be observed from the char- 
acter of the deed that parol evidence was necessary to 
establish the boundaries of the mill-race. The evidence 
introduced on behalf of the plaintiff tends to prove that 
the boundary of the race, as agreed upon by the plaintiff 
and defendant at the time of the sale, was the outer dike; 
that while the water was at its normal stage the inner 
dike was sufficient to prevent an overflow, but in cases of 
high water the water would overflow the inner dike but 
be restrained by the outer dike within the mill-race proper. 
The evidence also tended to show that, if the water was 
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permitted to overflow, it would result in damage and pos- 
sible destruction of the mill property. On behalf of the 
defendant the evidence tended to prove that the inner 
dike was agreed upon by the parties as the outer limit of 
the mill-race, and that the property conveyed extended to 
or included the inner dike only. It also appears in evi- 
dence, without conflict, that at the time the plaintiff pur- 
chased the premises the water was at a normal stage and 
extended only to the inner dike. Upon the conflicting 
evidence the trial court found for the plaintiff. The wit- 
nesses aS to the actual contract testified in open court, 
their credibility was a matter that the trial judge was in 
a far better position to determine than the appellate court, 
‘and we are not disposed to disturb the finding. 

It is urged, however, that, because of the fact that when 
the deed was made the water in the mill-race extended 
only to the inner dike, the description quoted from the 
deed must limit the plaintiff’s boundary to the outer edge 
of the water as it then flowed. This contention was de- 
termined in the trial court adversely to the defendant, and 
the construction of the contract adopted was, without 
doubt, correct. It was plainly the duty of the court to 
construe the contract in the manner that would give effect 
to the evident purpose or intention of the contracting 
parties, keeping in mind the situation of the parties at 
the time the contract was made, the property which was 
the subject matter of the contract, the use to which it 
was being applied, and the probability that it was not 
the intention of the parties to enter into a contract that 
would be likely to result in damage or the possible 
destruction of the property. Plainly the words “as they 
now stand,” appearing in that portion of the deed quoted 
above, were intended by the parties to apply to the right 
to maintain the mill-race and the tail-race, and were not 
intended to limit the right of flowage to the stage at which 
the water then stood. The outer dike, being necessary to 
protect the race in times of high water, was as much a 
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part of the race as it then stood as the natural bank, where 
no dike was necessary. 

We are satisfied that the conclusion reached by the trial 
court is correct, and recommend that the judgment be 
affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the redsons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


UNION PACIFIC RAILROAD COMPANY Y. ULRICH FICKEN- 
SCHER. 


Firep DeceMBER 7, 1906. No. 12,592. 


Error to the district court for Dawson county: Homme 
M. SULLIVAN, JUDGE Reversed. 


John N. Baldwin and Edson Rich, for plaintiff in error. 


Warrington & Stewart, H. M. Sinclair and Roscoe 
Pound, contra. 


SEDEWICK, C. J. 


This action was brought in the district court for Daw- 
son county to recover damages caused by a fire alleged to 
have originated in the carelessness of the defendant. The 
case was argued and submitted with the motion for re- 
hearing in the case of Union P. R. Co. v. Fickenscher, 74. 
Neb. 507, and, for the reasons stated in the opinion in 
that case, the judgment of the district court is reversed 
and the cause remanded. 

REVERSED. 
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UNION PACIFIC RAILROAD COMPANY V. JOHN FOSBERG. 


FILED DrceMEER q, 1906. No. 13,786, 


Error to the district court for Dawson county: 
CHARLES L. GUTTERSON, JUDGE. Reversed. 


John N. Baldwin and Edson Rich, for plaintiff in error. 


Warrington & Stewart, H. M. Sinelair and George W.. 
Thomas, contra. 


SEDGWICK, C. J. 


This action was brought in the district court.for Daw- 
son county to recover damages caused by a fire alleged to 
have originated in the carelessness of the defendant. The 
case was argued and submitted with the motion for rehear- 
ing in the case of Union P. R. Co. v. Fickenscher, 74 
Neb. 507, and, for the reasons stated in the opinion in 
that case, the judgment of the district court is reversed 
and the cause remanded. 


REVERSED. 


42 
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STATE, EX REL. ARTHUR V. OFFILL, APPELLEE, V. IF. M. HAL- 
LOWELL ET AL., APPELLANTS. 


Firep Decemper 7, 1906. No. 14,571. 


Constitutional Law: ELections: Power oF Courts. Section 137 of the 
“Australian ballot law’ (Ann. St., sec. 5775) is not in conflict 
with the constitution, and confers power upon county courts and . 
upon judges of the district and supreme courts at chambers to 
summarily review the action of the officer with whom ‘an 
original certificate of nomination is filed, and to make such order 
therein as the law requires. 


APPEAL from the district court for Buffalo county: 
Bruno O. Hosterier, Jupcr. Reversed. 


HA. M. Sinclair, for appellants. 
Edain E. Squires, contra, 


SEDGWICK, C. J. 


Prior to the general election in 1905, the question was 
raised before the county clerk of Buffalo cqunty whether 
one Wheelock was entitled to have his name placed upon 
the official ballot of said county as a candidate for the 
office of register of deeds to be voted for at the then ensu- 
ing election. The decision of the county clerk was that 
Mr. Wheelock’s name should be put upon the ballot. Ap- 
plication was then made to the county court of that county 
for an order commanding the county clerk to not place 
upon the official ballot the name of the said Wheelock as 
candidate. Afterwards such proceedings were had in the 
matter that a decree was had in the district court for that 
county by which it was determined that the county court 
had no jurisdiction or authority in the premises. The 
object of these proceedings is to reverse that decree of the 
district court. 

The sole question presented in the brief and in the 
oral argument is whether the law gives the county court 
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power to hear and determine the question so raised. 
The statute provides: “All certificates of nomination 
which are in apparent conformity with the provisions of 
this act shall be deemed to be valid unless objection 
thereto shall be duly made in writing within three days 
after the filing of the same. * * * The officer with 
whom the original certificate was filed, shall in the first 
instance pass upon the validity of such objection, and his 
decision shall be final, unless an order shall be made in the 
matter by a county court, or by a judge of the district 
court, or by justice of the supreme court at chambers on 
or before the Wednesday preceding the election. Such 
order may be made summarily upon application of any 
party interested, and upon such notice as the court or 
judge may require.” Ann. St., sec. 5775. No brief was 
filed nor was any argument made at the bar in support of 
the decision of the district court. It was stated by 
counsel for the plaintiffs in error that the theory below 
was that the order referred to in the above quotation from 
the statute is a writ of mandamus obtained in regular pro- 
ceedings for that purpose. Such could not have been the 
intention of the legislature, unless we suppose that the 
statute also confers upon county courts jurisdiction in 
mandamus proceedings, a jurisdiction which that court 
did not possess. The authority is given to a judge of the 
district court or a justice of the supreme court at cham- 
bers, and these judges do not have authority to issue per- 
emptory writs of mandamus when a trial is necessary to 
determine the existence of facts upon which the right to 
the writ is based. From the nature of the case proceed- 
ings under this statute are summary in character; hence, 
the provision that “such order may be made summarily 
upon application of any party interested.” There is no 
apparent reason for supposing that the statute, which in 
express terms names the court and the judicial officers who 
may make the order, and provides that it may be made 
summarily, is invalid, unless it should be found that the 
authority so given is administrative or ministerial, and 
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so could not be exercised by the judicial branch of the 
state government. That it is a judicial authority was 
expressly determined in Porter v. Flick, 60 Neb. 778. 
That case involved the right of a new political organiza- 
tion to use the party name which it had adopted. A judge 
of the district court, at chambers, made an order reversing 
the decision of the secretary of state, and upon petition 
in error to this court the order of the district judge was 
reversed. In the opinion of the court the statute is quoted, 
and its validity assumed. We think that the statute 
is valid, and confers power upon the county court and 
upon the judges of the district and supreme courts to 
summarily review the action of the officer with whom the 
original certificate of nomination is filed, and to make 
such order therein as the law requires. 

The judgment of the district court is reversed and the 
cause remanded. 


REVERSED. 


SETH TERRY ET AL. V. STATH OF NEBRASKA. 
Firep DECEMBER 7, 1906. No. 14,843. 


1. Habeas Corpus. A habeas corpus proceeding involving the perma- 
nent custody of a minor child is a proceeding in rem, in which 
the res is the child and its custody. 


2. Courts: JuRispicrion. Where two courts have concurrent jurisdic- 
tion, that which first takes cognizance of the case has the right 
to retain it to the exclusion of the other; and where property is 
in gremio legis, if it be a court of rightful jurisdiction, no other 
court can interfere and wrest from it the jurisdiction first ob- 
tained. 


3. Contempt. Where a habeas corpus proceeding commenced in the 
district court has been prosecuted to final judgment, the institu- 
tion by one of the parties therein of another action of the same 
kind, for the determination of the same question in the county 
court, before fully and fairly complying with such judgment, for 
the evident purpose of evading its effect and rendering it of no 
avail, is a contempt of the district court. 
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4. —- : Derexse. In such a case a disclaimer of intention, disre- 
spect, or design to embarrass the due administration of justice 


is no defense. 


—-: Evipence. One who is not shown to have counseled, aided, 
or abetted such a proceeding, or to have even had knowledge of 
its commencement, and whose name as a petitioner seems to 
have been used without authority, cannot be convicted of con- 
tempt. 


Error to the district court for Gage county: WILLIAM 
H. Ke“uicar, JupGe. Affirmed. 


R. W. Sabin, F. O. MceGirr and Hainer & Smith, for 
plaintiffs in error. 


- 


Roscoe Pound and Hazlett & Jack, contra. | 


BARNES, J. 


The plaintiffs severally prosecute error from a judgment 
of the district court for Gage county adjudging them in 
contempt of an order of that court. The facts underlying 
this controversy are, briefly stated, as follows: One J. 
Alfred Johnson, a resident of the state of Iowa, com- 
menced a proceeding in habeas corpus in the district court 
for Gage county against the plaintiffs herein and one 
Laura Terry to obtain possession of his two minor chil- 
dren. A trial resulted in an order or judgment ‘of that 
court remanding the custody of one of said children, who 
was 17 years of age, to the respondents, and awarding 
the permanent custody of the other, Effie Johnson, who 
was but seven years of age, to her father, the petitioner. 
Respondents in said action, the plaintiffs herein, brought 
the case to this court where on the 5th day of April, 1905, 
the judgment was affirmed. See Terry v. Johnson, 73 
Neb. 653. A motion for a rehearing was filed in due time, 
and was overruled on October 27, 1905. Thereupon the 
mandate of this court was sent to the district court for 
Gage county directing the said court to carry out its said 
judgment and order. The complaint in the present pro- 
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ceeding shows: That on the 5th day of January, 1906, 
said judgment not having been complied with, the said 
J. Alfred Johnson filed a petition in the district court for 
an order carrying it into effect and on the 16th day of 
January, 1906, the respondents filed an answer and show- 
ing in support thereof, alleging matter claimed to have 
transpired since the original judgment, by reason of which 
it was claimed that J. Alfred Johnson was not a proper 
person to have the custody of his said daughter; that 
afterwards the said respondents withdrew their answer 
and showing, and on the 21st day of March, 1906, applied 
to the district judge, at chambers, for a suspension of the 
enforcement of said judgment on the ground that Laura 
Terry, one of the respondents, was seriously ill, and that 
compliance with said judgment would endanger her life. 
The district judge granted a stay of the order pending the 
recovery of said respondent; and on the 26th day of June, 
1906, said respondent having fully recovered, it was agreed 
in open court that said judgment should be complied with 
on the 5th day of July, 1906, and an order of the district 
judge in writing to that effect was given to the respond- 
ents. 

It further appears from the complaint and the evidence 
adduced at the trial that J. Alfred Johnson appointed his 
sister, Mrs. Gussie DeLorie, his agent to receive the child 
from the respondents; and on the 5th day of July the 
respondents went through the form of delivering her to 
the said Gussie DeLorie, but prior to such delivery pre- 
pared the papers in a habeas corpus proceeding in the 
county court, and immediately thereupon caused the 
papers theretofore prepared to be formally filed. A writ 
issued, and within a few minutes the sheriff retook posses- 
sion and custody of the child from the agent of her father, 
who being absent, and represented only by his sister afore- 
_ said, it was found necessary to enter into an arrangement 
whereby the respondents again obtained the custody and 
control of said child. On the hearing of the complaint, 
the foregoing facts together with others having been made 
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to appear, the district court found, among other things, 
as follows: “That on July 5, 1906, the defendants, Seth 
Terry and Menzo Terry, each intending not to obey the 
judgment and decree of this court that the said Effie 
Johnson be delivered to her father, caused a writ of ha- 
beas corpus to be prepared and sued out in the county 
court of Gage county, Nebraska, against Mrs. Gussie De 
Lorie and J. Alfred Johnson, commanding the sheriff of 
said county to take said Effie Johnson from the care and 
custody of each. That said defendants then caused a for- 
mal delivery of said infant child to be made in pretended 
compliance with the order of this court, and then im- 
mediately caused said writ of habeas corpus so sued out 
in the county court to be served, and said child retaken 
from the custody of said Johnson and his sister, Mrs. 
Gussie DeLorie; that said delivery by the defendants, and 
each of them, under the order of this court was colorable 
merely, and not in good faith, and not intended by them, 
or either of them, to be in compliance with the order of 
the district court, and each of said acts was done by them, 
and each of them, with intent to prevent the delivery of 
said infant child to her father as heretofore ordered, ad- 
judged and directed by this court. The court further finds 
that subsequently to July 5 the defendant, Seth Terry, 
caused a proceeding to be instituted in the county court 
of Gage county, Nebraska, for the appointment of a 
guardian for said infant child, Effie Johnson, and in this 
he was aided, counseled and advised by the defendant, 
Menzo Terry; and the court finds said proceedings were 
intended by these defendants, and each of them, to further 
obstruct the due enforcement of the execution of the judg- 
ment of this court heretofore entered decreeing the cus- 
tody of the said Effie Johnson to her father. The court 
further finds that each of said proceedings on the part of 
said defendants, Seth Terry and Menzo Terry, if allowed 
to stand, are well calculated to bring this court and its 
processes, judgments and decrees into public contempt.” 
It was thereupon ordered and decreed that “the defend- 
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ants, Seth Terry and Menzo Terry, forthwith dismiss and 
discontinue the habeas corpus proceedings commenced by 
them in the county court of Gage county, Nebraska, July 
5, 1906, and that the defendants, and each of them, forth- 
with comply in good faith with the order of this court 
heretofore issued, and deliver said infant, Effie Johnson, 
to her father, or his sister for him; and that the defend- 
ants, Seth Terry and Menzo Terry, each stand committed 
to the county jail of Gage county, Nebraska, until said 
order, judgment and decree in this proceeding is fully 
and in all respects obeyed.” 

The plaintiffs herein contend, among other things, that 
the findings and judgment of the district court are not 
sustained by the evidence. It is unnecessary to consume 
time or space in quoting the evidence. It is sufficient to 
say the record shows that the plaintiffs herein, after liti- 
gating the question of the right of the father to the cus- 
tody and control of his minor child for at least two years, 
and after having hindered and delayed the execution of 
the judgment of the district court commanding them to 
deliver her into the permanent custody of the petitioner, 
merely made a colorable compliance with the order, and 
before doing so prepared the papers to procure a writ of 
habeas corpus from the county court of Gage county in 
order to recover possession of the child at the very mo- 
ment of her delivery in pretended compliance with the 
order of the district court; that they commenced such 
proceeding, caused the writ to be issued and served, and 
thus attempted to render the judgment of no avail what- 
ever. It is also clear that there was no excuse for such a 
proceeding, for the evidence fails to show any material 
change in the conditions existing at the time the order 
was made, and the only purpose of the proceeding com- 
plained of was to defeat and nullify such order of the 
district court. So we are of opinion that the evidence 
fully sustains the findings and judgment complained of, 
and justified the conclusion of the trial court. 

It is further contended that the facts found by the court 
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are not sufficient to constitute a contempt, because the 
writ of habeas corpus is a writ of right; that the judg- 
ment in One court on an application for the writ is not 
res judicata of another application before a different court ; 
that plaintiffs had the right to institute the proceeding for 
the writ before the county court on the 5th day of July, 
1906. These statements may be taken as true, and yet the 
plaintiffs may be guilty of contempt. It is a well-settled 
rule that where one court of competent jurisdiction in a 
proceeding in rem obtains jurisdiction of the res, or, in 
other words, the thing in controversy, no other court can 
acquire jurisdiction over it. “It is a rule well known to 
the profession that where two courts have concurrent juris- 
diction, that which first takes cognizance of the case has 
the right to retain it to the exclusion of the other; that 
where property-is in gremio legis, if it be a court of rightful 
jurisdiction, no other court can interfere and wrest from 
it the jurisdiction first obtained.” Ryan v. Donicy, 69 
Neb. 623. A proceeding involving the custody of a minor 
child is a proceeding in rem, in which the res is the custody 
of the child. Richards v. Collins, 45 N. J. Eq. 283. It 
follows that, until the order or judgment of the district 
court had been fully and substantially performed by put- 
ting the custody of the child permanently where that 
court had ordered it, the jurisdiction of that court con- 
tinued; and a new proceeding brought in another court 
was an interference with the order and judgment of the 
district court and its custody of the minor child, Effie 
Johnson. Such interference before the jurisdiction of that 
court was at an end was a contempt of court. Jn re Chiles, 
22 Wall. (U. 8S.) 157; Stateler v. California Nat. Bank, 
77 Fed. 48; In re Tift, cn Fed. 463; Hes v. Hobbs, 2 Am. 
Rep. 581. 

Plaintiffs further contend that in any event they were 
not guilty of contempt, because the proceeding in question 
was not commenced with any such intention. While 
intention is sometimes a necessary ingredient of the 
offense, yet there are many cases where the act done 
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constitutes a contempt of court irrespective of the ques- 
tion of intention. “Disclaimer of intentional disrespect or 
design to embarrass the due administration of justice is, 
as a rule, no excuse, especially where the facts constituting 
the contempt are admitted or where a contempt is clearly 
apparent from the circumstances surrounding the com- 
mission of the act.” 9 Cyc. 25; People v. Wilson, 64 Ul. 
195; In re Chadwick, 109 Mich. 588; Wileox Silver Plate 
Co. v. Schimmel, 59 Mich. 524. In the case last cited the 
defendants were restrained from selling certain property 
under a chattel mortgage. The solicitor, Stephen H. 
Clink, for the defendant, Lewis Schimmel, filed a motion 
to dissolve the injunction, which was overruled, and there- 
after he sold the property in question as the agent of one 
William Schimmel. He was attached for contempt, and 
his defense was that in making the sale he did not act as 
the attorncy, agent or solicitor of the defendants, or cither 
of them, but as the agent of William Schimmel, whom he 
claimed was at all times the owner of the mortgage in 
question; that’ the defendant, Lewis Schimmel, was at all 
times acting for William, and took no title or interest by 
virtue of a formal assignment of the mortgage to hin; 
that in making such sale he had no intention to commit 
a contempt. He was found guilty, and it was held that 
his acts constituted a contempt without regard to his in- 
tentions in the matter. It was further said in the 
opinion: “Injunctions, issued by courts of competent 
jurisdiction, must be fairly and honestly obeyed, and it 
would be unbecoming the dignity and self-respect of the 
court if it should permit them to be evaded by mere sub- 
terfuges or tricks.” So it seems clear that the intention 
with which the proceeding in question was commenced is 
not material, and lack of intention to commit a contempt 
is no defense herein. 

It is also urged that, because this action was dismissed 
as to Laura Terry, the plaintiffs must also be discharged. 
This does not follow. It seems clear that she did not com- 
ence the proceeding in question, was not present when it 
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was commenced, and there is no evidence in the record 
showing that she counseled, aided or abetted its com- 
mencement, or that she even knew anything about the 
matter. It seems clear, therefore, that her name was used 
by the plaintiffs as one of the petitioners without her 
knowledge or consent, and she was rightly found not 
guilty and discharged from any liability herein. 

Lastly, it is insisted that, because Laura Terry was 
one of the petitioners in the habeas corpus proceeding 
before the county court, the plaintiffs cannot dismiss that 
proceeding as to her, and for that reason the order 
should be set aside, and they should be discharged from 
custody herein. It is a sufficient answer to this conten- 
tion to say that, if they used the name of Laura Terry 
in commencing the habeas corpus proceediug upon their 
own responsibility, and without her knowledge or con- 
sent, they cannot be heard to object to the order of the 
court until they have themselves cvmplied therewith as 
far aS they are able. - 

After a careful examination uf the whole record, we 
are of opinion that it contains no reversible error, and 
the judgment of the district court is therefore 


AFFIRMED. 


JOSEPH E. CoBBEY Vv. STATE JOURNAL COMPANY ET AL.* 
Fren DecemBer 7, 1906. No. 14,122. 


Corporations: Process. Section 65 of the code applies to corporations 
as well as individuals, and, if an action is rightly brought in 
one county, summons may be issued to another county for service 
upon a corporation. 


Error to the district court for Gage county: ALBERT 
H. Bascock, Jupen. Reversed. 
* Rehearing allowed. See opinion, p. 626, posé. 
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L. M. Pemberton and Hazlett & Jack, for plaintiff in 
error. 


Hall, Woods & Pound, contra. 


LETTON, J. 


The plaintiff in error brought this action in the district 
court for Gage county against the defendants in error, 
jointly, to recover damages for an alleged unlawful con- 
spiracy by them for the malicious prosecution of an in- 
junction suit. The defendant Stonebraker was the only 
defendant served with summons in that county, but a 
summons was issued to Lancaster county and served 
therein upon the other defendants. These defendants, the 
State Journal Company and the Nebraska State Journal 
Association, are corporations organized under the laws 
of this state, each having its principal place of business 
in Lancaster county and having no place of business in 
Gage county. The corporations appeared separately and 
objected to the jurisdiction of the court over their per- 
sons. The objections were sustained, and the suit dis- 
missed as to them. The plaintiff secks by this proceeding 
to review the judgment of dismissal. 

The question for determination is whether, when an 
action is rightly brought in any county, a summons may 
be issued to another county and served upon a domestic 
corporation, or whether the provisions of section 55 of 
the code are exclusive as to the venue of actions 
against domestic corporations, whether sued alone or 
jointly. Section 55 is as follows: “An action other than 
one of those mentioned in the first three sections of this 
title, against a corporation created by the laws of this 
state, may he brought in the county in which it is situated, 
or has its principal office or place of business; but if such 
corporation be an insurance company, the action may be 
brought in the county where the cause of action, or some 
part thereof, arose.” ‘The first three sections” referred 
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to have reference to real estate. Sections 54, 56, 57, 58 
and 59 refer to actions for specific causes and against 
specific individuals and corporations, the provisions of 
none of these sections having reference to an action of the 
nature of this one. Section 60 provides: “Every other 
action must be brought in the county in which the de- 
fendant, cr sone one of the defendants resides, or may be 
summoned.” All of these sections from 51 .to 60 in- 
clusive are found under title IV of the code, referring to 
“the county in which actions are to be brought.” Sec- 
tion 65, found under title V, which is entitled “Com- 
mencemert of a Civil Action,” is as follows: “Where 
the action is rightly brought in any county, according to 
the provisions of title IV, a summons shall be issued to 
any other county, against any one or more of the de- 
fendants, at the plaintiff’s request.” 

Plaintiff in error contends that this action, having 
been rightly brought in Gage county against the defend- 
unt Stonebraker, a summons was properly issued from 
that county to Lancaster county for service upon the 
other defendants; while defendants in error insist that 
under section 55 no jurisdiction in such an action as this 
can be had over a domestic corporation, other than insur- 
ance companies, in a county other than that in which it is 
situated or has its principal office or place of business. 
Section 15, art. III of the constitution, provides: “The 
legislature shall not pass local or special laws in any of 
the following cases, that is tosay: “ * * granting to 
uny corporation, association, or individual any special or 
exclusive privileges, immunity, or franchise whatever.” 
Section 8, art. XIb, provides: “All corporations may sue 
and be sued in like cases as natural persons.” Section 
4117, Ann. St., provides that corporations may have 
power “to sue and be sued, to complain and defend in 
courts of law and equity”; and it has been held that the 
general provisions of the code authorizing a confession 
of judgment by any person are by reason of these pro- 
visions applicable to corporations. Solomon v, Schneider, 
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56 Neb. 680. It seems apparent that the purpose of the 
makers of the organic law and of the legislature was to 
confer no greater or higher privileges upon corporations, 
with respect to immunity from suit than are conferred 
upon natural persons, and that in the eye of the law a cor- 
poration is regarded, so far as liability to sue and be sued 
is concerned, the same as an ordinary individual. 10 
Cyc. 1333. So that, in proceeding to the consideration 
of the various sections of the statute bearing upon the 
question, that construction should be given which, with- 
out imposing undue burdens upon domestic corporations, 
would most nearly assimilate their condition, in respect 
to liability to suit, to that of natural persons. It may be 
well to notice in this connection that this is the first time 
this question has been presented to the court for consid- 
eration, and that it has not been an uncommon practice 
for actions to be brought against individuals and corpo- 
rations, service to be had upon the individual, and a sum- 
mons sent to another county for the corporation. This 
practice of itself, of course, would constitute no reason 
for setting aside a plain statutory provision, but, in a 
matter as to which the statute is ambiguous and requires 
construction, the fact of acqitiescence by the profession 
in the practice for many years is worthy of consideration. 
In construing statutes, all provisions bearing upon the 
same subject should be taken together and the intention 
of the legislature determined from a comprehensive sur- 
vey of the whole, rather than by passing upon isolated 
sections. The position of defendants in error is, in effect, 
that the word “may” in section 55 means “must,” - 

that the section should read that an action other than one 
of those mentioned in the first three sections of this title, 
against a corporation created by the laws of this state, 
other than an insurance company, must be brought in 
the county in which it is situated, or has its principal 
office or place of business, and they take the position that, 
in an action other than those provided for in sections 51, 
52 and 53 of the code, no jurisdiction is obtained over a 
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domestic corporation, not an insurance company, in a 
county in which it neither is situated nor has its principal 
office or place of business, by issuance of summons to 
another county where it has its principal office or place of 
business, and service there. 

This action is for a joint tort, in which one of the de- 
fendants was properly served in Gage county. The 
action, then, was rightly brought as to him in that county, 
nd if the other defendants had been individuals there is 
no question but that they might have been summoned in 
any other county in which they might have been found, 
and jurisdiction thereby obtained over their persons. 
Does the fact that they are domestic corporations alter 
the case? In Adair County Bank v. Forrey, 74 Neb. 811, 
we construed section 59 of the code, which is in terms 
equally as exclusive as to actions against nonresidents of 
this state as section 55 is with reference to corporations. 
It provides that an action other than one of those men- 
tioned in the first three sections of this title, against a 
nonresident of this state, may be brought in any county in 
which there may be property or debts owing to said de- 
fendant, or where said defendant may be found, and it 
was strenuously urged, upon the same grounds as urged 
by the defendants in error in this case, that this section 
was exclusive, that it related to venue, and that an action 
could not be brought in one county and a summons sent 
to another for service upon a nonresident, so as to confer . 
jurisdiction upon the court of the first county. In that 
case it is said: 

“Under section 59, title IV, relating to venue, the 
proper venue of the action was in Douglas county. The 
provisions of title V do not apply to venue, but provide 
for the manner in which actions may be commenced, and 
section 65 provides for the place where summons may be 
served when an action has been rightly brought under 
the provisions of title IV. It is an imperative rule of con- 
struction that effect be given, if possible, to every portion 
of a statute. To adopt one construction would eliminate 
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section 65 entirely, while the other construction gives 
effect to both sections. Further than this, the construc- 
tion contended for by defendant in error would necessi- 
tate a multiplicity of actions in a case where nonresi- 
dent defendants were numerous, if service might be had 
upon them in different counties within this state, whereas, 
by the other construction, one action only would be re- 
quired, though they might be summoned in different coun- 
ties. These sections must be construed together, and, 
where an action has rightly been brought in one county, 
a summons may be issued to any other county in the state, 
and served upon any person personally present therein, 
whether resident or nonresident. If a person is person- 
ally present within the confines of the state, it makes no 
difference whether he is a resident or nonresident, so far 
as his liability to personal service of summons is con- 
cerned. A nonresident has no greater privilege in that 
regard than a resident of the state.” 

Recently this identical question has been presented to 
the courts of Ohio, but apparently has not yet reached the 
court of last resort in that state. In Baltimore & O. R. Co. 
v, McPeek, 16 Ohio C. C. 87, the facts were that two rail- 
road companies objected to the jurisdiction upon like 
grounds ag in this case. The court held that the venue 
against one of the companies was properly laid in the 
county where the suit was begun, and that, since the 
petition averred a joint liability, the other defendant 
was properly brought into court under the provisions 
of the section of their code which is the Same as our sec- 
tion 65. Two later cases arose in that state—Stanton v. 
Enquirer Co., 7 Ohio N. P. 589; Balduin v. Wilson, 7 Ohio 
N. P. 506. It is pointed out by the Ohio court that there 
. are no special provisions governing the venue for actions 
brought jointly against two or more corporations, or 
against a corporation and individuals jointly, in the sec- 
tions preceding section 60, and therefore such actions are 
embraced within the class denominated “other” actions in 
this section, and that, if the construction contended for by 
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the defendant in error is correct, then there are absolutely 
no provisions whereby a corporation and an individual 
can be sued together in a county outside of the residence 
of the corporation, nor can a suit ever be maintained 
against two corporations jointly, if they are residents of 
different counties, and, if this was intended, then it can 
be said that corporations enjoy immunities not granted 
to them, and that a citizen is not protected in his right 
to enforce a claim against a corporation as he is against. 
a natural person under the law of the state. See, also, 
Newberry v. Arkansas, K. & C. R. Co., 52 Kan. 613. In 
Nebraska Mutual Hail Ins. Co. v. Meyers, 66 Neb. 657, 
opinion by Mr. Commisssioner AMES, it is said, after 
stating that title IV applies alone to venue: 

“Section 60 alone, among all the provisions of this title, 
treats of transitory actions, and permits the venue in such 
cases to be laid in any county in which the defendant, or 
one of several defendants, resides or may be summoned.” 
And, after quoting section 65, he proceeds: “We think 
an erroneous impression as to the force of this section 
has prevailed, to some extent, among members of the 
bar. It is not confined in its operation, as some have 
seemed to suppose, to transitory actions, in which at least 
one of the defendants has been properly served with pro- 
cess in the county in which the action is brought, but, as 
its language expresses, applies to all actions, local as 
well as transitory, which are ‘rightly brought in any 
county.’ ” 

While certain expressions in Western Travelers Acci- 
dent Ass’n v. Taylor, 62 Neb. 783, may be taken to be in- 
consistent with these views, a consideration of the ques- 
tion actually decided therein will show no conflict. In 
that case it is held that a domestic insurance company 
may be sued either in the county where its principal place 
of business is fixed by its charter, although its actual 
business is carried on and its offices are in another county, 
or in the county where it is situated and maintains a 


43 
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place of business, or in any county where the cause or 
some part thereof arose. In that case the defendant was a 
mutual insurance company located at Grand Island. The 
cause of action arose in Jowa. The only service had was 
upon its secretary while temporarily in Douglas county, 
where the company had no agency and no place of busi- 
ness, and the court held that such a service did not confer 
jurisdiction upon the corporation. This was an action 
against the corporation alone, and it is very clear that the 
service attempted to be upheld was not justified by any 
provisions of the statute. 

We are of the opinion that a proper regard for the 
legislative intent requires that the provisions of all these 
sections should be construed together; that the intention 
was to make it possible to bring a joint action against 
several defendants in a county in which one might be 
found, and thus prevent. a number of suits for the same 
cause; that it was not the intention of the legislature to 
treat domestic corporations, when defendants in joint 
actions, in any other or different manner than natural 
persons; and that, if the venue was properly laid in Gage 
county against one of the defendants, a summons may 
properly issue from that county to any other county in 
the state, to be served in the manner provided by Jaw for 
service upon either corporations or individuals. 

The judgment of the district court is reversed and the 


cause remanded. 
REVERSED. 


The following opinion on rehearing was filed July 12, 
1907. Former judgment of this court reversed and judg- 
ment of district court affirmed: 


1. Malicious Prosecution. An action for the malicious prosecution of 
a civil suit cannot be maintained if there was probable cause for 


bringing the suit complained of. 


Both malice and probable cause must exist in order to 
justify an action for malicious prosecution, 
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PROBABLE CAUSE: EVIDENCE. A judgment in a civil suit or 
a conviction in a criminal suit by a court of competent jurisdic- 
tion is prima facie evidence of the existence of probable cause, 
but this is a rule of evidence, and is subject to rebuttal by proof 
that no probable cause in fact existed, 


4, 


Where the question at issue was whether or not a 
statute was void as being in conflict with the constitution, the 
judgment of the district court to the effect that the statute was 
void constitutes prima facie evidence of the existence of probable 
cause, under the rule laid down in Nehr v. Dobbs, 47 Neb. 863; 
but, since in such a case the ultimate question of whether prob- 
able cause existed depends upon a construction of the law by this 
court, it is determined that the circumstances were sufficient to 
justify the bringing of the suit and that probable cause existed. 


5. Petition examined, and held not to state a cause of action against 
the defendants for maliciously combining and conspiring together 
to injure the plaintiff’s business. Lerron, J., dissents, as to this 
proposition. / ‘ 


; BARNES, J. 


At the former hearing of this case, the only point con- 
sidered was the objection to the jurisdiction of the district 
court on the ground that the service could not be made 
upon a domestic corporation in a county other than that 
in which it was situated and had its principal place of 
business. Another objection was presented, but not 
orally argued, which was that the petition did not state 
a cause of action against Stonebraker, the sole defendant 
‘served in Gage county; that the court acquired no juris- 
diction against him, and therefore acquired no jurisdic- 
tion of the defendants who were served in Lancaster 
county. The action was brought against Orville M. Stone- 
braker, Charles D. Traphagen, Hiland H. Wheeler, the 
State Journal Company and the Nebraska State Journal 
Association. The petition charges that the two corpora- 
tion defendants are engaged in the publication of a daily 
and weekly newspaper, called the “Nebraska State Jour- 
nal”; that the defendants Stonebraker and Traphagen 
are employed by said corporations and financially inter- 
ested in each of them; that the corporations are both en- 
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' gaged in the publication and sale of a compilation of the 
statutes of Nebraska made by the defendant Wheeler, who 
is also interested with the other defendants in the sale of 
that book, and the acts committed by the defendants, 
jointly and severally, were done for the purpose of pro- 
moting the sale of said book. The petition further alleges 
that the plaintiff is engaged in compiling and publishing 
annotated statutes of Nebraska; that he was authorized by 
the legislature of 1908 to prepare a statute of the state, and 
that 500 sets of such statutes, of two volumes each, were 
to be delivered, as soon as published, to the secretary of 
state, to be distributed to the members of the legislature 
and state officers, at the price of $9 a set; that, when 
said statutes were nearly completed, and for the purpose 
of hindering and delaying the plaintiff in the publication 
of said statutes, and of discrediting the said statutes of 
the plaintiff in the eyes of the public, and of thereby hin- 
dering and preventing the sale of the plaintiff’s statutes, 
when published, and to prevent advance sales of said 
statutes, and for the enhancement of the sales of the 
said “Compiled Statutes of Nebraska” published by the 
defendants, the defendant Stonebraker, at the insti- 
gation and connivance of the other defendants, com- 
menced an action against the secretary of state to enjoin 
him from accepting and receiving the 500 sets of 
statutes sold to the state, and against the auditor of pub- 
lie accounts to enjoin him from issuing a warrant to pay. 
for the same, alleging that the act which authorized such 
purchase was unconstitutional, well knowing that this 
was not the case, and that the State Journal Company 
had sold thousands of copies of statutes to the state 
under like circumstances; that a temporary injunction 
was granted by the district court, which, on a final hear- 
ing, was made permanent, and a judgment therein was 
rendered against this plaintiff; that on appeal to the 
supreme court the judgment of the district court was 
reversed, and the case was dismissed. The petition further 
charges that the defendant published in the “State Jour- 
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nal” numerous articles in praise of their compiled stat- 
utes, and refiecting upon the plaintiff and the work done 
in the preparation of his annotated statutes, and that the 
sales of his statutes have been largely decreased thereby ; 
_ that by reason of the acts of the defendants the publication 
of plaintiff’s statutes was delayed, and that he was obliged 
to pay interest upon the money which he borrowed to 
enable him to publish the books, and was obliged to pay 
premiums for insurance upon the books prepared for 
delivery, and that he was put to great expense in looking 
after the action and trying to secure its dismissal; that 
he lost the sale of a large number of statutes by reason 
of the defendant’s conduct; all to his damage in the sum 
of $5,000. 

Stonebraker’s objection to the jurisdiction of the court 
is, in effect, a demurrer to the petition, and will be so 
considered. At the outset, we are met by a sharp contro- 
versy between the parties as to the nature of the cause of 
action. The plaintiff contends that the action is one to 
recover for the malicious prosecution of a civil suit and 
for a conspiracy to injure the plaintiff’s business by pub- 
lishing false and malicious statements concerning plain- 
tiff’s statutes in a newspaper controlled by the defend- 
ants; while the defendants insist that the action is one to 
recover damages for the malicious prosecution of a civil 
action only. Since both parties agree that the action is, 
in part at least, one for the malicious prosecution of a 
civil suit, we will first determine whether the petition is 
sufficient to sustain such an action. We assume, but do 
not decide, that an action for the malicious prosecution 
of a civil suit may be brought by a person, not a party to 
the suit, but whose property or business was affected by 
the proceeding; and it is no longer an open question in 
this state that an action may be maintained for the mali- 
cious prosecution of a civil suit, even where there has 
been no restraint of the person or seizure of property. 
McCormick Harvesting Machine Co. v. Willan, 68 Neb. 
391. It is also equally well settled that the essential 
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grounds upon which such an action rests are malice and 
want of probable cause, and both of these elements must 
be established by the plaintiff. Turner v. O’Bricn, 5 Neb. 
542; Vennum v. Huston, 38 Neb. 293; Hagelund v. 
Murphy, 54 Neb. 545. In an action for the malicious 
prosecution of a civil suit it is necessary to prove want of 
probable cause, malice and actual damage to the plaintiff 
resulting from the maintenance of the suit. Parmer v. 
Keith, 16 Neb. 91; Jones v. ruin, 26 Neb. 76. 

The facts pleaded in the petition show that the injunc- 
tion suit was prosecuted to final determination in the 
district court by the defendant, Stonebraker. A tem- 
porary injunction was obtained, which was afterwards 
inade permanent, and a final judgment was rendered by 
that court in his favor. Under the rule of the older cases 
such a judgment, rendered by a court of competent juris- 
diction after a full consideration of the case, would be 
held to be conclusive evidence of the existence of probable 
cause for the institution of the suit; but the later cases hold 
mainly to the doctrine that, though in a criminal case there 
has been a conviction or in a civil case a judgment in 
favor of the plaintiff, yet the presumption that probable 
cause existed, based upon the fact of the adjudication, 
may be rebutted by proof that the judgment had been pro- 
cured by fraud, perjury or other undue means upon the 
part of the defendant. Nehr v. Dobbs, 47 Neb. 863. The 
plaintiff in that case was convicted of having maliciously 
and unlawfully killed a certain dog belonging to Dobbs. 
Upon error to this court the judgment was reversed and 
the cause ordered dismissed. The conviction in that case, 
as also the judgment in the injunction suit in question in 
this case, was the result of a mistake of law upon the part 
of the district court, but there is a distinctiori in the cases 
which is a very material and important one. In the Nehr 
case, Dobbs was aware that his dog had no collar, and the 
statutes expressly provided: “It shall be lawful for any 
person to kill any dog found running at large on whose 
neck there is no collar as aforesaid, and no action shall be 
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maintained for such killing.” Comp. St. ch. 4, art. I, sec. 
20. The question before the trial court in that case was 
a mixed one of law and fact; while in the injunction suit 
in question herein there was no question of fact involved. 
the matter presented for determination was simply whether 
the law authorizing the purchase of the statutes was un- 
constitutional. This was purely a question of law, upon 
which the best legal minds might reasonably differ, and 
we are convinced from a consideration of the legal ques- 
tion involved, that there was room for an honest belief on 
the part of a reasonable man that the law authorizing 
the purchase of the statutes from the plaintiff herein was 
unconstitutional, and therefore there existed probable 
cause for the bringing of the injunction suit. The plain- 
tiff argues, however, that there cannot be probable cause 
when the action is groundless, and the motive prompting 
the bringing of the action is bad or malicious. He con- 
cedes that defendant Stonebraker had a right to apply to 
the court for the bona fide purpose of settling the ques- 
tion of the constitutionality of the law, but asserts that, 
if he did not honestly believe that the law was unconstitu- 
tional, and did not bring the suit solely for the purpose of 
settling that question, but for the malicious purpose of in- 
juring the plaintiff, then there was probable cause. This 
position assumes that the action was groundless, which is 
the very point in dispute, and, further, it confuses the 
question of malice with that of want of probable cause. If 
the defendant had probable cause for bringing the action, 
his motive was immaterial. If probable cause existed he 
had a legal right to maintain the action, and ordinarily, 
when a legal right is exercised, the motive with which it 
is done cannot and does not make it illegal. Stonebraker 
had the legal right, as a taxpayer, to enjoin the payment 
of state money to Cobbey under an unconstitutional stat- 
ute, and his act in attempting to prevent the unlawful ex- 
penditure of state funds was, ostensibly at least, for a 
laudable purpose. If the suit had been brought by any 
other taxpayer, there would have been, as we have seen, 
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probable cause for its prosecution; and the fact that it 
was brought by Stonebraker who, it is alleged, acted from 
an evil motive, does not make that unlawful in him which 
was lawful if done by another. 

Experience shows that, perhaps in a majority of the 
cases where taxpayers have sought to prevent the expendi- 
ture of public funds, pure philanthropy and an unselfish 
public spirit was not the sole motive which prompted the 
act, and no court, so far as we are aware, has ever dis- 
missed such a case for the reason that the plaintiff’s 
motives were not entirely altruistic and disinterested. 
If this might be done, the time of the courts would be 
taken up in attempting to ascertain the hidden motives of 
the parties, rather than the real merits of the controversy 
between them. Jacobson v. Bocning, 48 Neb. 80; Letts 
v. Kessler, 54 Ohio St. 73; 1 Cyc. 669. In Stewart v. Sonne- 
born, 98 U.S. 187, it is said that it is well established that, 
unless malice and want of probable cause concur, no 
damages can be recovered. However blameworthy the 
prosecutor’s motives, he cannot be cast in damages if 
there was probable cause for the complaint he made. 
The allegations of the petition that Stonebraker’s motives 
in bringing the injunction suit were to prevent the sale of 
Cobbey’s Statutes, and enhance the sale of a rival publica- 
tion in which he was interested, tended to show that the 
action was begun with intent to injure the plaintiff herein 
without just cause or excuse, and, hence, would be mali- 
cious; but, since both malice and want of probable cause 
must exist, and one of these essential elements is lacking, 
the petition is defective and fails to state a cause of action 
against him for malicious prosecution. 

The plaintiff claims, however, that the petition states 
a cause of action against the defendants for combining 
and conspiring to injure and destroy his business and pre- 
vent competition in the manufacture and sale of the stat- 
utes of this state. As we have seen, the petition charges 
that the defendant corporations, who are owners of a 
newspaper, are jointly interested. with the defendants 
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’ Stonebraker, Traphagen and Wheeler in the publication 
and sale of a compilation of the statutes of Nebraska, 
known as the “Compiled Statutes,” and that in pursu- 
ance of a combination and conspiracy between them they 
brought an action to restrain the purchase by the state 
of Nebraska of 500 sets of stacutes from the plaintiff 
for the sum of $41,500; that the defendants had failed 
in having the legislature appropriate money for the pur- 
pose of purchasing the Compiled Statutes, as had been 
done by former legislatures; and that, after the plain- 
tiff had expended large sums of money in the preparation 
of the manuscript and the printing of his statutes, they 
began this action for the purpose of hindering and delay- 
ing the plaintiff in the publication thereof, discrediting 
the same in the eyes of the public, preventing its sale, and 
in order to enhance the sales of the Compiled Statutes. 
It was further charged that, for the purpose of bringing 
the plaintiff’s statutes into discredit and disrepute among 
the attcrneys and people of the state, the defendants pub- 
lished and caused to be published in the Nebraska State 
Journal numerous articles, under glaring headlines, re- 
flecting on the plaintiff and his work done in the prepar- 
ation of his said statutes, an article alleging that said 
statutes prepared by the plaintiff were not authorized by 
the legislature, and said act was passed by the legislature 
in order that the individual members thereof might get 
statutes for nothing, and wrongfully published and adver- 
tised that their Compiled Statutes was the authorized 
compilation of the statutes of the state of Nebraska, thus 
representing to intending purchasers that plaintiff had 
been enjoined from publishing his statutes, and it could 
not and would not be published and orders given for 
plaintiff’s statutes could not and would not be filled; that 
by reason of said acts the sale of plaintiff’s statutes has 
been largely discredited, and in a great measure prevented, 
and the defendants have thereby largely increased the 
sale of said-Compiled Statutes of Nebraska published by 
them. 
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The petition, in cffect, charges a combination by the 
defendants to injure the plaintiff’s business by bring- 
ing a vexatious suit and preventing the sale of a large 
number of copies of his statutes, and by slandering his 
work and circulating false statements as to the value, 
authority and usefulness thereof. It will be observed, how- 
-ever, that all of the matter above set out is pleaded by 
way of inducement, or by way of aggravation in order to 
increase the plaintiff’s damages, which he alleges he has 
sustained by reason of the alleged malicious prosecution 
of the civil suit. And it seems clear, if we eliminate that 
cause of action, the matters so pleaded by way of induce- 
ment and aggravation fall of their own weight, and are 
not sufficient to constitute a cause of action for con- 
spiracy. 

Again, in order to state a cause of action for con- 
spiracy to injure the plaintiff’s business, there must be in 
connection with, and in addition to, the foregoing general 
statement, allegations or statements of facts from which, 
if established, the law will imply such a conspiracy or 
combination. The defendants were together engaged in 
preparing and publishing a rival statute. This, of course, 
of itself was not unlawful. It was the very thing that the 
law encourages as competition in business, and if the com- 
bination and conspiracy of the defendants was to publish 
a more acceptable statute than that published by the plain- 
tiff, and so supply the demand, such an agreement and 
conspiracy, instead of being unlawful, would be in every 
way lawful and commendable. Therefore, in order to 
state a cause of action against the defendants, it was neces- 
sary to allege some overt act on their part intended to 
injure the plaintifi’s business, and not reasonably appro- 
priate and adapted to legitimately building up their own 
business. The fact that the defendants had failed in hay- 
ing the legislature appropriate money for the purpose of 
purchasing their statutes, and that the plaintiff had ex- 
pended large sums of money in the preparation of manu- 
scripts and the printing of his statutes, would not of 
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course, justify the charge against the defendants that they 
began the action complained of for the purpose of hinder- 
ing and delaying the plaintiff in the publication of his 
statutes, or for the purpose of discrediting his statutes 
in the eyes of the public, and preventing its sale in order. 
to enhance the sale of the Compiled Statutes. 

The first overt act charged against the defendants is 
that, for the purpose of bringing plaintiff’s statutes into 
discredit and disrepute among the attorneys and people 
of the state, the defendants published, and caused to be 
published, in the Nebraska State Journal numerous arti- 
cles, under glaring headlines, reflecting upon this plaintiff 
and his work done in the preparation of his statutes. 
This is not an allegation of any wrong done on the part of 
the defendants. If they published true statements in 
regard to the quality of their statutes and of the plaintiff’s 
work done in the preparation of his statutes, and did so 
for the purpose of enhancing the sales of their statutes by 
giving correct information in regard to the. value of their 
respective works to the purchaser, then their action would 
be commendable, and certainly would be legitimate as a 
means of increasing their business.. 

The second overt act alleged is that the legislature was 
moved by unworthy motives to pass the act authorizing 
the purchase of plaintiff’s statutes. The plaintiff con- 
strues this to be a charge of bribery against himself, and, 
if such construction is correct, it would reflect upon his 
character generally, and thus might indirectly injure the 
sale of his statutes. This allegation would be appropriate 
in an action for libel in which the plaintiff was seeking 
to recover damages for injury to his reputation, but such 
injury to the business of publishing his statutes as might 
be caused by such insinuation against him is too remote to 
be capable of being estimated with such accuracy as to 
form the basis of a judgment for damages. 

Again, the publishing of such a statement was equally 
consistent with the honest belief in its truth and a justifi- 
able desire on the part of the defendants to promote their 
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own business. The representation that the plaintiff had 
been enjoined from publishing his statutes was based 
upon the fact that the purchase of his statutes by the 
state had been enjoined, which was literally true, and 
there was just ground to suppose, at that time, that the 
injunction would be made perpetual. So far as anything 
alleged in the petition shows, the defendants might well 
believe that the plaintiff’s statutes could not be, and 
would not be, published, and that orders given therefor 
would not be filled. So that this statement furnished no 
indication that the defendants were conspiring to mali- 
ciously injure the plaintiff’s business. On the other hand, 
they were entirely consistent with the just desire to pro- 
mote their own business by legitimate means. 

As above stated, the gist of this action was to recover 
damages from the defendant for the malicious prosecution 
of a civil action. This supposed cause of action haying 
failed, the court ought not to find that another and dif- 
ferent cause of action was alleged in the petition, because 
of fugitive statements, appropriate, as they were, to the 
main-cause of action, unless those statements contain 
such allegations. of fact as to clearly present a legal 
ground for the recovery of damages. The general rule is 
that the allegations of a pleading are to be taken most 
strongly against the pleader. This is a wholesome and 
necessary rule. One who states a cause of action or de- 
fense is supposed to State all of the facts that are favor- 
able to his claim, and state them in the most favorable 
light. Nothing, therefore, ought to be taken in his favor 
by implication; and, tested by this rule, the petition fails 
to state a cause of action for a conspiracy. The defend- 
ant Stonebraker’s objection to the jurisdiction was there- 
fore properly sustained. 

For the foregoing reasons, our former judgment is re- 
versed and the judgment of the district court is affirmed. 


2 JUDGMENT ACCORDINGLY. 
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LETTON, J. 


The foregoing opinion expresses my ideas upon the 
question of whether a cause of action is stated for ma- 
licious prosecution, but runs counter to my views upon 
the question whether the petition states a cause of action 
for malicious injury to business. In effect, the petition 
charges a combination of the defendants to injure the 
plaintiff’s business by beginning a vexatious suit, by 
slandering his work and circulating false statements as 
to the value, authority and usefulness of the plaintiff’s 
compilation of statutes, by stating it would not, and could 
not, be published, and that they thereby prevented the sale 
of a large number of the books to intending purchasers. 
While it is often difficult to draw the line between in- 
juries to business caused by legitimate competition, which 
are not actionable, and cases in which the means em- 
ployed to increase one’s own business and to interfere 
with the rights of a competitor, and injure and damage 
his business, are wrongful and actionable, still it seems 
to me that the allegations in this petition, while general 
and not very definite in their nature, if proved, are suffi- 
cient to constitute a cause of action. ’ 

The necessity of a free field for business enterprise per- 
mits of interfering with the business of another by a com- 
petitor selling goods at a lower price, or by advertising 
the merits of a rival’s wares and merchandise, or by seek- 
ing to add attractiveness and desirability to the goods 
one sells over those of his business rival, or by praising 
his own wares and comparing them with those of his com- 
petitor to the disadvantage of the latter, and in many 
other ways, but there is a limit beyond which fair and 
legitimate competition and business enterprise may not 
go. A man’s goods may be slandered as well as his good 
name, and where the artiele-which he has to sell derives 
its special value from the individual skill, experience and 
qualifications for its compilation of the editor or com- 
piler, or from the fact of its having been authorized to be 
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used in the courts by the legislature, a serious wrong may 
be committed by false and damaging statements as to 
these particulars. In 1 Bicon, Abridgement, “Actions on 
the Case,” p. 119, illustrations are given of actions on the 
case of a nature similar to this: “If A, being a mason 
and using to sell stones, is possessed of a certain stone- 
pit, and B, intending to discredit it, and deprive him of 
the profits of the said mine, imposes so great threats 
upon his workmen, and disturbs all comers, threatening 
to maim and vex them with suits if they buy any stones, 
so that some Acsist from working and others from buying, 
ete, A shall have an action upon the case against 
B, for the profit of his mine is thereby impaired.” 
“Tf a man discharges guns near my decoy pond with 
design to damnify me by frightening away the wild 
fowl resorting thereto, and the wild fowl are thereby 
frightened away, and I am damninified, an action on 
the case lies against him.” Carrington v. Taylor, 11 
East, 571. The latter principle was established in the 
case of Keeble v. Hickeringill (11 Fast, 574, note), where 
it was said by Lord Holt: “Where a violent or malicious 
act is done to a man’s occunation, profession, or way of 
getting a livelihood; there an action lies in all cases. But 
if a man doth him damage by using the same employment; 
as if Mr. Hickeringill had set up another decoy on his 
own ground near the plaintift’s, and that had spoiled the 
custom of the plaintiff, no action would lie, because he 
had as much liberty to make and use a decoy as the plain- 
tiff. This is like the case of 11 Henry IV, p. 47. One 
schoolmaster sets up a new school to the damage of an 
ancient school, and thereby the scholars are allured from 
the old school to come to his new. (The action there was 
held not to lie.) But suppose Mr. Hickeringill should lie 
in the way with his guns, and fright the boys from going 
to school and their parents would not let them go thither, 
sure that schoolmaster might have an action for the loss 
of his scholars.” 

In this case the charge is that by the bringing of the 
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lawsuit and by the use of the false statements in the 
newspapers of the defendants, the worth of the plaintiff’s © 
edition of the statutes was discredited, and attorneys and 
officers who would have purchased plaintiff’s statutes 
were prevented from so doing by the fear that they were 
unauthorized and of little value. In a Texas case, Brown 
v. American I'rcehold Land Mortguge Co., 97 Tex. 599, 80 
S. W. 985, it was charged that the defendants procured a 
certain loan company for whom the plaintiffs had been 
ugents to take the business agency in Texas away from 
the plaintiffs by making false and malicious representa- 
tions as to the management of its business by the plain- 
tiffs, and had prevented their continuing their business 
with a large number of other clients by publishing false 
statements and reports that the plaintiffs were insolv- 
ent and unable to accomodate their customers, and by 
other undue means, the petition alleging with great par- 
ticularity many acts performed by the defendants for the 
purpose of accomplishing their end. The court held this 
petition to state a cause of action, and in this connec- 
tion quoted from Walker v. Cronin, 107 Mass. 555, as fol- 
lows: “Every one has a right to enjoy the fruits and 
advantages of his own enterprise, industry, skill and 
credit. He has no right to be protected against compe- 
tition; but he has a right to be free from a malicious and 
wanton interference, disturbance or annoyance. If dis- 
turbance or loss come as a result of competition, or the 
exercise of like rights by others, it is damnum absque in- 
juria, unless some superior right by contract or other- 
wise is interfered with. But if it come from the merely 
wanton or malicious acts of others, without the justifica- 
tion of competition or the service of any interest or law- 
ful purpose, it then stands upon a different footing.” 
Wildee v. McKee, 111 Pa. St. 335, was an action for 
conspiracy to defame and injure a person in his business. 
The plaintiff was a school teacher and it was charged 
that the defendants, maliciously intending to injure him 
in his good name, and in his business and profession, 
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did unlawfully combine and form themselves into a con- 
spiracy to defame, and that they did publish certain 
.scandalous words charging that he was incapacitated for 
his business on account of insanity and monomania. 
This was followed by an averment of special damages. 
The court held that the petition stated a cause of action, 
reversing the lower court. 
In Smith v. Nippert, 76 Wis. 86, 44 N. W. 846, the 
petition charged a malicious conspiracy to injure the 
plaintiff’s business as dressmaker and seamstress by suing 
out an inquisition of lunacy against her, and by caus- 
ing it to be believed that she was insane, and not a proper 
person to be employed in the household where she had 
formerly found employment. The court held that the 
petition stated a good cause of action for an injury to the 
plaintiff’s reputation and business. Farley v. Peebles, 50 
Neb. 723; JTarinett v. Plumbers’ Supply 188’n, 169 Mass. 
229, 88 L. R. A. 194; Delz v. Winfree, Norman & Pearson, 
80 Tex. 400, 26 Am. St. Rep. 755; Van Horn v. Van Horn, 
52 N. J. Law, 284; Kimball v. Harman 34 Md. 407; 
Buffalo Lubricating Oil Co. v. Hrerest, 30 Hun (N.Y.), 
587; Doremus v. Hennissy, 62 Tll. App. 891, which is an 
instructive case. See, also, a full discussion of the law 
upon this subject, as affected by Allen v. Flood, L. R. App. 
Cas. (1898) 1, and Mogul S. S. Co. v. Me@regor, 23 L. R. 
Q. B. Div. 598, and L. R. App. Cas. (1892) 25, by the 
supreme court of Wisconsin in State v. Huegin, 110 Wis. 
189. In Quinn v. Leathem, L. R. App. Cas. (1901) 495, 
which is a very interesting case, it is pointed out that A/len 
v. Flood, supra, has been misunderstood and that the doc- 
trine of the common law as to combinations to injure a 
man’s business has not been changed by that decision, as 
the Wisconsin court assumes, but is still adhered to by 
the English courts. See, also, Temperton v. Russell, 1 
L. R. Q. B. Div. (1893) 715. 
The petition alleges facts of a nature which do not 
constitute lawful competition. It charges the malicious 
interference with and injury to the plaintiff’s business 
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by reason of malicious acts on the part of the defendant 
Stonebraker, in combination and conspiracy with the other 
defendants, The allegations are stated in general terms, 
are not properly separated from the cause of action for 
malicious prosecution, but, while lacking in particularity, 
are not assailed for that reason, and, in my opinion, are 
sufficient to state a cause of action. 


EMMA STEHR, APPELLER, V. MASON City & Fort Doper 
RAILWAY COMPANY, APPELLANT. 


Firep DECEMBER 7, 1906. No. 14,694. 


1. Eminent Domain: SrrcraL Damaces. Under the constitutional pro- 
vision that “the property of no person shall be taken or damaged 
for public use without just compensation therefor,” where there 
has been a disturbance of a right which the owner of real estate 
possesses in connection with his estate and which gives to it an 
additional value, by reason of which disturbance he suStains 
special damages in respect to such property in excess of that 
sustained by the public at large, he is entitled to recover dam- 


ages. 

2 Damaces. In such case the damages recoverable properly 
include all damages arising from the exercise of eminent domain 
which cause a diminution in the value of the property. 

3. : User oF STREETS: ABUTTING ProperTy: Dastaces. Where 


an ordinance is passed granting the use of public streets to a 
railway company for the construction and operation of its road, 
an abutting property owner cannot be prevented from recovering 
from the railway company damages to his property caused by the 
construction of the railway in and across the streets by inserting 
in such ordinance a provision vacating the portions of the streets 
to be so used by the railway company. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


A. G. Briggs and W. D. McHugh, for appellant. 


Baldrige & De Bord and J. B. Fradenburg, contra. 
44 
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LETTON, J. 


The plaintiff is the owner of the west one-third of lot 
3, block 12, Kuntze & Ruth’s addition to the city of 
Omaha, being a strip of ground 48 feet wide and 50 feet 
long fronting west upon Nineteenth street in that city. 
The defendant has recently built and put in operation 
certain railroad tracks and a terminal freight station 
near the plaintiff’s property. The tracks leading from the 
main line to the terminal station are constructed parallel 
with Nineteenth street for a distance of about 1,000 feet 
upon land belonging to the railroad company to a point 
nearly across the street from plaintiff’s property, from 
thence curving in a northeasterly direction across Nine- 
teenth street and Mason street and extending to the term- 
inal station, which is situated about three blocks east and 
two blocks north of the plaintiff’s property. Directly 
opposite the property there are four tracks. These 
tracks are situated in the bottom of a deep cut or excava- 
tion which is partly upon the land belonging to the rail- 
road company and partly in Nineteenth street and in 
Mason street, which intersects Nineteenth street about 50 
feet north of the plaintiff’s lot. About one-half of the 
width of Nineteenth street has been cut away in front of 
the premises. The plaintiff complains that by the con- 
struction of these tracks the defendant has largely 
changed the natural surface of the ground immediately in 
front of and near her property: that it has cut off the 
access to the property upon Sixteenth, Seventeenth, 
Eighteenth and Nineteenth streets, and that she is de 
prived of ready access to the business part of the city 
of Omaha and to a schoolhouse which is near by; that 
her property is residence. property; that it has been dam- 
aged and will continue to be damaged from jars and con- 
cussions caused by passing cars and engines, and that - 
the occupants of the property are and will be annoyed 
by smoke, cinders and soot and by ile noise of whistles, 
bells and passing trains. 
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The contention of the defendant railway company is 
that, since the plaintiff has no property right in the 
surface of the lot across Nineteenth street upon which 
the defendant built its railway, the excavation of the lot 
did not invade any property right which she enjoyed in 
connection with her property and hence she has no right 
to recover; that, since a lot owner could excavate, pro- 
vided he preserved the lateral support of the lot of his 
neighbor, without being liable for damages, so also could 
the railway company, and though such excavation might 
affect the value of the plaintiff’s property, still this would 
be damnum absque injuria and no recovery permitted. 

The questions at issue are substantially the same as 
were considered by the court in the case of Chicago, K. 
& N. R: Co. v. Hazcls, 26 Neb. 364. In that case, as in 
this, the tracks were laid upon land belonging to the 
railway company, and the plaintiff's damage was caused 
in part by the closing of certain streets and the partial 
obstruction of others, thus depriving him of convenient 
ingress and egress to and from his property, and, by the 
construction and operation of the railway, smoke, soot 
and dust from the engines were thrown thereon, and, by 
the: ringing of bells, sounding of whistles and noise of 
trains, the property was damaged and rendered undesir- 
able for residence purposes. Several of the cases cited 
in that case are again cited by defendant’s counsel in 
this case, with later cases holding the same doctrine. 
However, after full consideration and exhaustive discus- 
sion, the court in the Hazcls case held that “the words 
‘or damaged’ in section 21, art. I of the constitution, in- 
cludes all damages arising from the exercise of eminent 
domain which causes a diminution in the value of pri- 
vate property,” and that in arriving at the diminution in 
the value it is proper to take into consideration all elements 
of damage caused by such construction which tend to 
diminish the value of the property. The doctrine of this 
case was in harmony with Burlington & M. R. R. Co. v. 
Reinhackle, 15 Neb. 279; Republican Valley R. Co, v. 
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Fellers, 16 Neb. 169; City of Omaha v. Kramer, 25 Neb. 
489, and Omaha Belt R. Co. v. McDermott, 25 Neb. 714, 
decided previously, and it has been cited and followed in 
Omaha & N. P. R. Co. v. Janecek, 30 Neb. 276; Atchison 
& N. R. Co. v. Boerner, 34 Neb. 240; Jaynes v. Omaha 
Street R. Co., 53 Neb. 631; Chicago, R. I. & P. R. Co. v. 
Sturey, 55 Neb. 137, and Chicago, B. & Q. R. Co. ». 
O’Connor, 42 Neb. 90. 

The defendant quotes and relies on the following 
language in the opinion in Gottschalk v. Chicago, B. & Q. 
R. Co., 14 Neb. 550: “The evident object of the amendment 
was to afford relief in certain cases where, under our 
former constitution, none could be given. It was to grant 
relief in cases where there was no direct injury to the 
real estate itself, but some physical disturbance of a 
right which the owner possesses in connection with his 
estate, by reason of which he sustains special injury in 
respect to such property in excess of that sustained by 
the public at large.” It further cites and relies on the 
case of Rigney v. City of Chicugo, 102 Ill. 64, which is 
largely quoted in the Gottschulk case, and is a leading case 
upon the subject. The vacation of the streets mentioned, 
and the cutting down and narrowing of that part of 
Ninteenth street immediately in front of plaintiff’s prop- 
erty, is shown by the testimony to have been a direct in- 
jury to the property, by cutting off the plaintiff’s means 
of access by way of Nineteenth street, or the other vacated 
streets, to the business portion of the city, and by render- 
ing more inconvenient the ingress and egress of others 
to the property, and is further shown to have directly 
depreciated the value of the property. She was entitled 
to the use of the whole of Nineteenth street in front of 
her property and to the use of that portion thereof north 
of the center line of Mason street. Further than this, 
the evidence shows that, on account of the proximity of 
the railway, smoke and soot is blown upon hér property 
to such an extent as to make the property less desir- 
able as a place of residence, to lessen its value in the 
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market and to depreciate its rental value. It is not a 
direct physical injury to the real estate itself, but it is 

a special injury to the property in excess of that sus- 

tained by the public at large, and the owner of the prop- 

erty suffers damage to her right of access and to her 

right of free and undisturbed enjoyment. ‘The facts in 

this case bring it within the rule of the Gottschalk case. 

and the rule adopted by this court is substantially the 

same as that adopted in the Rigney case, and which is now 

applied by the supreme court of Illinois in like cases. 

See Pittsburg, Ft. W. & C. R. Co. v. Reich, 101 Til. 157; 

Chicago, P. & St. L. R. Co. v. Nig, 187 Til. 141; Chicago, , 
M. & St. P. R. Co. v. Darke, 148 Ill. 226; Chicago v. 

Taylor, 125 U. 8. 161. 

It appears that the city council of the city of Omaha 
passed an ordinance granting the use of a portion of 
certain streets, the obstruction of which is complained 
of by the plaintiff, to the defendant railway company, 
for the operation of its road, and vacating the same, and 
the defendant now contends that, since the streets were 
vacated prior to its occupancy of them, the plaintiff is 
not entitled to recover for damages to her right of in- 
gress and egress, the same having been taken away by 
the vacation before the railroad was built. It appears, 
however, that the grant of the use of the streets and the 
attempted vacation were made for the benefit of the de- 
fendant, and were made at the same time and by the same 
ordinance. Under the rule laid down in Burlington & 
M. R. R. Co. v. Reinhackle, 15 Neb. 279, these facts do not 
in any way militate against the right of the plaintiff to 
compensation from the defendant for the damages she may 
have sustained. 

The issues presented do not require the enunciation of 
any new doctrine. The instructions requested by the 
appellant and refused were properly refused under the- 
facts shown, and the instructions given by the court, when 
considered in connection with the evidence, were not prej- 
udicial, The question as to the right of the owner of 
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an abutting lot to damages for the whole or partial 
closing of a street is differently answered in different 
‘states, but the law is settled here. The right to damages 
ig not restricted merely to a recuyery for an interference 
with the right of ingress and egress in front of the 
property and with the right te light and air, but the 
owner of such property is entitled to recover for all such 
damages, direct and consequential, as he may suffer by 
reason of the interference with his right of property. 
Where there has been a disturbance of a right which the 
owner of real estate possesses in connection with his 
estate and which gives it additional value, by reason of 
which disturbance he sustains special injury in respect to 
such property in excess of that sustained by the public at 
large he is entitled to recover all the damages, both direct 
and consequential, which may resul¢ from such invasion 
of his property rights. The plaintiff therefore was en- 
titled to recover in this case for both direct and conse- 
quential damages. 

What has been said disposes of ull points raised in the 
requests for instrnetions by the appellant, except that in 
which the court wus requested to instruct the jury “not 
to allow any damzges based apon the diminution in the 
value of her property caased. solely by the fact that the 
railway company, defendant, made the cut and excava- 
tion upon its own property west of the property of plain- 
tiff.’ As to this, it may be said that the instruction does 
not properly reflect the evidence, since the cut and exca- 
vation were uot in fact entirely upon the railway company’s 
own property, but also in Nineteenth and Mason streets; 
and, further, it would be impossible for a jury to separate 
and distinguish the damage accruing to the property from 
that part of due excavation on the street and that pertion 
on the company's own premises. The court did n* 7 
refusiag tis instruction. 


The iudgment of the district court is 
AFFIRM. 
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STaTE OF NEBRASKA, APPELLEBR, V. SEVERAL PARCELS OF 
LAND, APPELLANT, 


Foep DEcEMBER 7, 1906. No. 14,482. 


Judicial Sales: APPRAISEMENT: EsTopeEL. A purchaser at a judicial 
sale, at which certain apparent liens have been duly certified and 
deducted in the appraisement, is a purchaser subject to such liens, 
and is estopped, after confirmation without objection, to dispute 
their validity, and this rule is equally applicable to the judgment 
plaintiff and to strangers. A stipulation that the supposed liens 
are in fact void is not, without more, a waiver of the estoppel. 


APPEAL from the district court for Douglas county: 
ALEXANDER C, Troup, JupcE. Affirmed, 


W. A. Saunders, for appellant. i 


H. #. Burnam and W. H. Herdman, contra. 


AMES, C. 


George M. Grant, as the holder of a mortgage on a 
certain tract of land in the city of Omaha, procured a 
decree of foreclosure and sale of the same, and became the 
purchaser of it at the sale which was consummated by con- 
firmation and deed according to the usual course of pro- 
cedure in such cases. The appraisers appointed by the 
sheriff found the gross value of the property to be $5,280, 
from which they deducted $1,024 on account of the ap- 
parent tax liens thereon as shown by treasurer’s cer- 
tificates procured by the sheriff pursuant to the statute, 
and the amount of the bid was $4,000 or $250 less than 
the “net” value of the land as shown by the appraisal, and 
$480 more than two-thirds of the amount of the gross ap- 
praisal. This is an action in the name of the state to fore- 
close the supposed tax liens pursuant to the so-called 
“Scavenger” act of the last legislature. A grantee of the 
purchaser at the foreclosure sale was made defendant, and 
answered, denying the validity of the alleged taxes on 
account of which the foreclosure is sought; and it was 
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stipulated before the trial that said supposed taxes were 
and are, in fact, wholly void, but the district court never- 
theless entered a decree of foreclosure and sale, from 
which the defendant appeals. 

This court has held so many times and so frequently 
that “a purchase of property at a judicial sale at which 
certain liens have been duly certified and deducted in the 
appraisement is a purchase subject to such liens, and the 
purchaser will be estopped from questioning their validity 
in subsequent proceedings, although he may have paid 
more than two-thirds of the gross appraisement” (Bat- 
telle v. McIntosh, 62 Neb. 647), that a reiteration of the 
decision now can serve no useful purpose. See, also, 
Omaha Loan & Trust Co. v. City of Omaha, T1 Neb. 781. 
Nor is any reason given why the rule thus settled should 
be inapplicable to cases in which the purchaser is also the 
judgment plaintiff, because the estoppel operates upon him 
in his character as purchaser only, and that character is 
not affected by the other mentioned fact: when it exists. 
But it is argued that the estoppel is waived or discharged 
by the admission by stipulation that, as a matter of fact, 
the alleged taxes were and are void. But this stipula- 
tion, we think, amounts to no more than a waiver of the 
production of evidence to prove that fact. It is the fact 
itself that is rendered by the estoppel incompetent to be 
received in evidence or considered by the court, and such 
incompetency the stipulation does not purport to waive 
or remove, nor, evidently, was it within the intent of the 
parties that it should do so. 

We are of opinion, therefore, that the judgment of 
the district court is right and recommend that it be 
affirmed. 


OLDHAM and Eprerson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 
; AFFIRMED. — 
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Lenagh v. Commercial Union Assurance Co. 


PETER LENAGH ET AL., APPELLEES, V. COMMERCIAL UNION 
ASSURANCE COMPANY, APPELLANT, 


FILED DEcEMBER 7, 1906. No. 14,507, 


1. Insurance: HousrHoLtp FurnirureE. Husband and wife have each 
and both a pecuniary and insurable interest in all articles com- 
prised in the furniture of their household, or which are necessary 
or convenient and actually in use in the maintenance of their 
domestic relation, regardless of whose money paid for them, or 
by what means or from what sources they were obtained. 


2. 


: ASSIGNMENT: RicutTs or INSURED. When an insurance com- 
pany consents in writing to an assignment of a policy of fire in- 
surance without restriction or limitation with reference to the 
purposes of the assignment or the extent of the interest assigned, 
which is in fact, as between the parties, less than the absolute or 
entire interest or rights of the insured under the contract, and 
when, after a loss has occurred, but before payment has been 
made, the rights and interests of the insured are brought to the 
knowledge of the company, they cannot be defeated or impaired 
by @ compromise and settlement and attempted satisfaction be- 
tween the latter and the assignee without the consent of the 
insured. 


3. : DESIGNATION oF INSURED. When there is no fraud, accident 
or mistake as to the description or ownership of property, or 
articles intended to be covered by a fire insurance policy, and the 
person intended to be insured and who pays the premium is in 
fact the owner of the same, or has an insurable interest therein, 
it is immaterial by what name he is designated in the policy. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Greene, Breckenridge & Kinsler, for appellant. 
Lambert & Winters, contra. 


AMES, C. 


The plaintiffs, Peter Lenagh and Bridget, his wife, 
were in possession of a dwelling house, and of certain 
household furniture situated therein, in the city of Omaha.’ 
Who owned the building or whether it was used for any 
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other purpose than that of a dwelling, we do not know, 
and is perhaps immaterial. The ultimate ownership of a 
part of the furniture was, as was testified upon the trial, 
in the husband, and a part in the wife, and of some minot 
articles in the children of the family. The property, as 
is stated in the brief of counsel for the defendant, “con- 
sisted of beds, bedding, a carpet, three pairs of shoes, two 
suits of clothes, two or three dresses belonging to Mrs. 
Lenagh, three trunks, a fiddle, a sewing machine, ‘the 
kids’ clothes, a shotgun, two writing desks, dishes and 
crockery, some pictures, two stoves and a safe,” some of 
which had been bought with money of the husband, 
and some with that of the wife. 

In 1902, articles of incorporation were prepared and 
subscribed and filed with the county clerk for an institu- 
tion to be named the “Star Coal Company,” but the in- 
strument was never filed elsewhere, and no capital stock 
was ever subscribed or paid in, and no certificates of 
capital ever issued or executed, nor any attempt made at 
organization, but Lenagh and his wife carried on a busi- 
ness in the proposed corporate name, and in December of 
that year procured by that name a policy from the defend- 
ant insuring the building in the sum of $1,000, and the 
furniture in the sum of $250, against loss or damage by 
fire. It is not pretended that there was in this transac- 
tion any fraud or mistake, or any unlawful intent, or any 
misdescription or ignorance by either party of the prop- 
erty intended to be covered by the contract of insurance, 
for which the plaintiffs, or one of them, paid the stipulated 
premium. Former decisions of this court appear to us 
to have put the validity of this policy beyond the region 
of controversy. Cook v. Westchester Fire Ins. Co., 60 
Neb. 127; Farmers & Merchants Ins. Co. v. Mickel, 72 
Neb. 122. Its validity is attempted to be disputed with 
respect to the personal property only, solely on the ground 
of the alleged separate and individual ownership of parts 
of the latter, in consequence of which it is contended that 
neither the husband nor wife had an insurable interest 


VOL. 77] SEPTEMBER TERM, 1906. 651 


Lenagh y. Commercial Union Assurance Co. 


in all of it, and the policy stipulated that it should be 
void if the insured was not the sole and absolute owner 
of the property covered by it. There is reason and author- 
ity for holding that this defense, if otherwise sufficient, 
was waived by failure to plead it. Farmers & Merchants 
Ins. Co. v. Peterson, 47 Neb. 747. But we are quite 
clearly of opinion that if it had been pleaded it would 
have been unavailing. In an overwhelming majority of 
cases the separate ownership in members of a family of 
articles comprised in the furniture of a household is a 
pleasing fiction rather than a reality and the presence of it 
is a concession to sentiment rather than a representation 
of fact. To our minds the assertion that husband and 
wife have not each and both separately and jointly a 
pecuniary and insurable interest in all such articles, re- 
gardless of whose money paid for them, and from what 
sources or by what means they were obtained, as are 
necessary or convenient and actually in use in the main- 
tenance of the domestic relation, is palpably absurd. It 
can only be at or after the dissolution of the family, or 
when an attempt has been made to transfer or incumber 
the property, or some of it, that the question of separate 
ownership or right of possession can have any practical 
significance. The family is a unit, and those articles .of 
personalty which it possesses, and which are necessary 
or convenient for the maintenance of the domestic re 
lation, are in a very real, though perhaps not in an abso- 
lute sense the property of the institution so long as the 
latter continues to exist. The fact that the policy named 
the nonexistent Star Coal Company as -the insured is 
plainly of no significance. It was merely a trade or 
fictitious name of the parties owning the property and 
paying the premium, and of none other, and was the oc- 
casion of no mistake or injury. 

After the issuance of the policy the plaintiff conveyed 
the building by an instrument in form a deed, but in- 
tended as a mortgage, to secure the payment of a debt to 
one Moriarity and thereupon, with the written consent of 


e 


652 NEBRASKA REPORTS. [Vou. 77 


Lenagh v. Commercial Union Assurance Co. 


the company, and in compliance with the terms of the 
policy, assigned the same by the execution of a blank 
form, printed on the back of it, to the grantee. The as- 
signment was executed in form as by the “Star Coal 
Company,” by “Peter Lenagh, President,” and the consent 
was given to the “Star Coal Company as owner of the 
property covered by the policy,” and the instrument was 
delivered to the assignee. Afterwards, and during the 
life of the policy, the building and contents were de- 
stroyed by fire Shortly thereafter the company paid to 
Moriarity $1,000, the amount of the insurance on the 
house, and received from him a receipt: “In full compro- 
mise and settlement of all claims and for loss and damage 
by fire on the 5th day of September, 1904, to property in- 
sured under (the policy), and the said policy is hereby 
canceled and surrendered.” It is entirely clear that Mo- 
riarity never had any title, lien or interest to, in or upon 
the personal property, and that his proof of loss was in- 
tended to cover and did cover the amount of loss and in- 
surance upon the building only, and that these facts were 
known to the company at the time of the payment to 
him and of the execution of the above mentioned receipt. 
Before that time the plaintiffs had made proof and de- 
manded payment of loss on account of the destruction of 
the furniture, and the company was fully aware that the 
assignment to Moriarity was not absolute, but by way of 
collateral to the mortgage security: and indebtedness to 
the latter. This is an action in equity to reform the as- 
signment so as to show that it was intended by way of 
security, and not absolute, and to recover for the loss 
of the personal property. There was a judgment for the 
plaintiffs from which the defendant appeals. 

The defendant contends that there is insufficient ground 
for the reformation of the assignment because there is no 
allegation of fraud or of mutual mistake, and because 
Moriarity, one of the parties to the assignment, is not a 
party to the action. We think the objection is immate- 
rial, because there is no necessity for the reformation in 
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question. The assignment, though absolute in form, was 
intended by the parties to it as security for the payment 
of a debt, and, as is the case with all such transactions, 
is treated by the court as having taken effect according to 
such intent, and not otherwise. The company has no 
cause for complaint. Tt has not been misled to its preju- 
dice, and neither the policy nor the assignment con- 
tained any restriction as to the purpose or purposes for 
which the latter could be made, and the company con- 
sented without any inquiry in that regard. It is not con- 
tended, nor could it be successfully, that the assignment 
was void and by consequence the policy forfeited and an- 
nulled because of the purpose for which the former was 
nade, but, if it is valid, it is so according to the intent of 
the parties. The court cannot, certainly, make a contract 
for them which they did not intend or attempt to make for 
themselves. A case identical with this, in essential par- 
ticulars, is A/errill v. Colonial Mutual Fire Ins. Co., 169 
Mays. 10, in which the same conclusion here reached is for- 
tified by reason and authority not necessary now to be 
reiterated, but which we adopt as our own. 

It follows as a matter of course that Moriarity was 
without power to compromise, settle or discharge the ob- 
ligation arising under the policy beyond the extent of his 
own interest therein, and that the company having had, 
before the settlement was made, knowledge of the extent. 
of that interest and of the rights of the plaintiffs in the 
premises, was equally as powerless as was the assignee 
to prejudice the latter by the transaction. 

We are of opinion, therefore, that the judgment of 
the district court is right and recommend that it be 
affirmed. 


OLDHAM and Errrrson, CC., concur. 


By the Court: For the reasons stated in the fore- 
going opinion, it is ordered that the judgment of the dis- 
trict court be 

AFFIRMED. 
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NELLIE BURSON, APPELLEE, V. CHARLES W. PEercy, 
APPELLANT. 


Frrep DECEMBER 7, 1906. No, 14,515. 


Evidence examined, and found to support the findings and judgment 
of the district court. 


APPEAL from the district court for Sioux county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


A. W. Crites, for appellant. 
D. B. Jenckes and Grant Guthrie, contra. 


AMES, C. , 


There was a small stream of water that was wont to 
flow through lands of both the plaintiff and defendant, 
and also through an intermediate tract, the lands of de- 
fendant being nearest its source. This is an action to re- 
strain the defendant from diverting and consuming the 
waters of said stream upon his own land so as to wholly 
deprive the plaintiff of the use thereof for domestic and 
agricultural purposes. Although the answer contains a 
general denial, the sole real defense is that of adverse pos- 
session, it being alleged in the answer, and sought to be 
established by evidence, that the defendant had thus 
wholly diverted the waters of the stream and enjoyed the 
exclusive use of them under claim of right and owner- 
ship for more than ten years prior to the beginning of 
the action. A large number of witnesses were sworn and 
testified, and their testimony is in some respects conflict- 
ing. We cannot conceive that any useful purpose would 
be subserved by setting forth the evidence in extenso, or 
by a comprehensive review and criticism of it in a judicial 
opinion by the court. The cause was submitted without 
oral argument, and we do not gather from the briefs of 
counsel that there was any dispute either as to the suf- 
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ficiency of the defense, if it is established by the evi- 
dence, or as to the character of evidence requisite to 
that end. 

The sole question is as to the preponderance of the evi- 
dence upon certain vital points, and mainly as to the 
length of time during which the admittedly adverse user 
has been enjoyed. The trial court, who heard the testi- 
mony, all of which was given in open court, found that 
the period was of less than ten years prior to the date of 
the beginning of the action, and perpetually restrained the 
defendant from consuming more than two-thirds of the 
water or diverting more than that portion thereof from 
the stream at the point of departure of the latter from 
his lands, with leave, however, to either party to make 
future application to the court for a modification of the 
decree with respect to the quantity of water of which the 
defendant should be permitted to make exclusive appro- 
priation, or which should be permitted to flow over the 
lands of the plaintiff, for use for domestic and agricul- 
tural. purposes. This decree, as a consequence of the 
facts found, appears to us to be in exact harmony with 
the rule announced by this court in Meng v. Coffee, 67 
Neb. 500, and, as respects the facts, we think it ought to 
suffice to say that we have made a careful investigation 
of them, as disclosed by the record, and have not been led 
to the opinion that the trial court erred in his conclusion 
' with reference to them. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 
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SAMUEL H, PERRY, APPELLANT, V. WILLIAM L, STAPLE 
ET AU., APPELLEES, 


Firep DECEMBER 7, 1906. No. 14,527. 


Evidence examined, and held insufficient to prove an abandonment or 
adverse occupancy of a public road. 


APPEAL from the district court for Antelope county: 
JOHN F., BoybD, JUDGE. Affirmed. 


A. F, Mullen, for appellant. 
George F. Boyd, contra. 


AMES, C. 


The petition alleges in substance that the plaintiff is 
the owner of a certain tract of land in Antelope county 
across which the county board of that county located and 
established a public road in the year 1887, but that more 
than six years prior to the beginning of this action the 
public abandoned the road for the use of various trails, 
drives or pathways across his lands, to protect his prop- 
erty against which he had built fences around the tract. 
It is further alleged that shortly before the beginning of 
this action one of the defendants, who is the county sur- 
veyor of said county, and the other of them, who is over- 
seer of roads for the district in which said land lies, had 
proceeded, under the direction and authority of the . 
county board, definitely to ascertain the line and loca- 
tion of said abandoned road, and to cut and destroy the 
fences of the plaintiff so far as they obstruct travel 
thereon. The plaintiff avers that he and his predecessors 
in title are, and have been for more than ten years last 
past, the owners and in the exclusive possession of the 
tract of land over and upon which said road was located, 
and for more than six years prior to the beginning of the 
action have been in the open, notorious, exclusive and 
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adverse possession of the particular strip of ground upon 
which the road lies, claiming to be owners thereof free 
from any interest therein or easement thereupon by the 
public by reason of said road, or otherwise, and that the 
conduct of the defendants, actual and threatened, is and 
will be of irreparable injury to him, which cannot be 
adequately compensated in an action at law. The prayer 
is for a perpetual injunction and for general relief. Is- 
sues were joined by answer and reply, and a trial was had 
resulting in a judgment for the defendants, from which the 
plaintiff appealed. 

Before the trial began, the plaintiff was refused leave 
to amend his petition by substituting ten years for six 
years as the length of time of the alleged abandonment 
and adverse occupancy of the strip of ground comprised in 
the road. We think this request should have been granted, 
but it does not appear to us that he suffered any preju- 
dice from its denial. We have not been assisted by 
oral argument of counsel in an investigation of the ques- 
tion of fact involved, but we have carefully read the entire 
record and bill of exceptions, and we concur in the opin- 
ion of the trial court that the evidence is insufficient to 
establish an abandonment or adverse holding of the high- 

_way for any length of time. The surface of the tract of 
land across which it stretches is composed of an exceed- 
ingly light, in some places drifting, sand. As a conse- 
quence, when a road has been used sufficiently to destroy 
the grass roots it becomes impassable, or nearly so, and 
travelers have on that account diverged from the estab- 
lished highway at various places and made and followed 
divers new and unauthorized paths and trails across parts 
of the lands of the plaintiff, and it is likely that in this 
way the use of parts or sections of the lawful road has 
been discontinued for several years, possibly, of some of 
them, for as great or a greater length of time as or than 
the plaintiff alleges. But, although the corporate author- 
ities have established and improved another and better 


45 
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highway which accommodates much of the travel in the 
vicinity, they do not appear to have done any act indicat- 
ing an intent to abandon the one in controversy, nor do 
we think such an intent can be inferred from the fact 
that no attempt has been made to improve the latter, if it 
is capable of improvement, which is not shown. Neither 
do we think that the above described trespasses upon the 
lands of the plaintiff are indicative of an intent by the 
public to abandon the road, but rather of a disposition by 
individual travelers to avoid its difficulties by the un- 
lawful use of private property. 

For these reasons, we recommend that tiie judgment of 
the district court be affirmed. 


OLDHAM and ErPrerson, CC., concur. 


By the Court: For the reasons stated in the forego- 


ing opinion, it is ordered that the judgment ot the district 
court be 


cose. 


Mary A, LANGAN ET AL, APPELLANTS, V. THOMAS WHALEN 
ET AL, APPELLEES, 


Firep December 7, 1906. No. 14,537, 


Costs. Nothing can be taxed as costs in an action except such items 
as are prescribed by statute or are expressly authorized by the 
consent or agreement of the parties. 


APPEAL from the district court for Hall county: JAMES 
R. Hanna and JAMES N, PAUL, Jupuns. Reversed with 
directions. 


O. A. Abbott, for appellants, 
R. R. Horth, contra. 
Amgs, C. 


Appellants prosecuted in the district court an action 
against the appellees, which resulted in a trial and judg- 
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ment for the defendants. From the judgment appellants 
desired to prosecute appeal or error to this court, and 
paid in advance to the official stenographic reporter of the 
court the compensatien to which he was entitled by law 
for making a transcript of the oral evidence to be embodied 
in a bill of exceptions. The reporter neglected to make a 
transcript, and absconded from the state. Because of this 
circumstance, which deprived the plaintiffs of their right 
of review, they began and prosecuted an action to obtain 
a new trial in the district court. Appellees alleged, by way . 
of defense, that the stenographic notes of the testimony 
made by the reporter were in the possession of his deputy, 
and that the latter was competent and willing to make the 
requisite transcript thereof. This allegation the plain- 
tiffs denied, but upon its being supported by the oath of 
the devuty, a young woman, the court directed her to per- 
form the service and continued the cause so as to afford 
her sufficient time for so doing. Afterwards she produced 
what she testified was a true transcript of the reporter’s 
notes, but the plaintiffs objected to it as not being accurate 
and as being otherwise not in compliance with the stat- 
ute. At the final hearing the court found “that no true 
and correct bill of exceptions can be procured,” and ren- 
dered a judement vacating the former judgment and grant- 
ing a new trial as prayed. The order directing the tran- 
script to be made by the deputy prescribed that each of the 
parties should bear one-half of the expense thereof until 
the final order of the court, but this direction was not 
complied with, and there was taxed against the plaintiffs, 
in the judgment awarding a new trial, the sum of $50.75 
as an item of costs for the making of the transcript and of 
certain exhibits attached thereto, The plaintiffs moved to 
retax the costs by expunging this item, but the court over- 
ruled the motion, and they appealed to this court. 

The order denying the motion to retax is sought to be 
sustained by the oath of the deputy, who testified that 
before making her transcript, but immediately after the 
court had ordered the same to be made, she had a conversa- 


660 NEBRASKA REPORTS. [ Vou. 77 


Langan v. Whalen. 


tion with the plaintiffs’ attorney, outside the court room, 
in which she told him that her charge for doing the serv- 
ice would be 25 cents a folio, five times the statutory rate, 
and that the latter replied: “That’s all right; that’s very 
reasonable.” This testimony was not disputed, but it was 
admitted over the objecticn and exception of the plaintiffs, 
and was, we think, wholly impertinent to the issue. being 
tried. The most that can be inferred from it, if even so 
much can be inferred, is that the attorney entered into a 
contract with the deputy entitling her to certain compen- 
sation for certain contemplated services. 

We suppose it to be unnecessary to cite authority to the 
effect that nothing can be taxed as costs in an action 
except such items as are prescribed by the statute or are. 
expressly authorized by the consent or agreement of the 
parties. Geere v. Swect, 2 Neb. 76. Not only is there in 
this record nothing tending to show such a consent, but 
the record discloses an explicit and persistent dissent and 
objection by the plaintiffs to the procurement of the serv- 
ices in question and to the incurring of any obligation 
with respect to them. If any agreement can be inferred 
‘from the conversation outside the court room, it falls far 
short of a consent that the amount of compensation there 
mentioned, or any other amount, shall be taxed as costs in 
the action. 

We recommend that the order of the district court be 
reversed and the cause remanded, with instructions to 
retax the costs in conformity with law. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the order of the district court 
be reversed and the cause remanded, with instructions to 


retax the costs in conformity with law. 
REVERSED. 
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NETTIE J, KIRKPATRICK ET AL., APPELLANTS, V. EMMANUEL 
G. SCHAAL, APPELLEE. 


Fitep DECEMBER 7, 1906. No. 14,540. 


Deed: Construction, A deed purporting to convey a half of a govern- 
ment quarter section of land that has not been previously sub- 
divided by plat or survey, or otherwise, is operative as a convey- 
ance of a quantitative half of the tract without regard to the 
rules of the United States land department with reference to the 
subdivision of such tracts. 


APPEAL from the district court for Sarpy county: ALEX- 
ANDER C. TROUP, JUDGE. Affirmed. 


H, Z. Wedgwood, for appellants. 


George A. Magney, contra. 


AMES, C. 


The northeast quarter of section 3, in township 12, 
range 11, Sarpy county, as the same was surveyed and 
platted by the United States government, contains 164.85 
acres. The government did not plat or survey this quarter 
section into halves or quarters, and at the time of the trans- 
action hereinafter discussed there was no plat or survey 
of it except that above mentioned. In 1897 Milton G. 
Armes was the owner and in possession of it, and in July 
of that year executed and delivered to the defendant, 
Emmanuel G. Schaal, a warranty deed purporting to'con- 
vey to the latter the “south half” of said quarter section, 
and thereupon the latter, with the knowledge and consent 
of his grantor, went into, and has since remained in, pos- 
session of the south half in quantity of the tract, to wit, 
82.425 acres, and has continuously since said time culti- 
vated and claimed the whole thereof as his own. In 1901 
Armes executed and delivered to Kirkpatrick a warranty 
deed purporting to convey to him the “north half” of said 
quarter section. At and since the time of the execution of 
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this latter deed there was and has been a fence, erected 
by the common grantor, extending easterly and westerly 
across the tract at a place a rod or so north of where a 
divisional line would have separated the tract into two 
exact halves, so that Kirkpatrick did not come into actual 
possession of quite one-half of the ground; but it was not 
claimed by either party that the fence was intended to be 
or was upon the divisional line between their respective 
properties. It is well understood that a quarter section 
of land by government survey ordinarily contains 160 
acres of land, but that on account of inaccuracies in sur- 
veying certain sections upon the north or east boundary of 
a township may contain more or less than that quantity, 
and this fact accounts for the 4.85 acres of “surplus” land 
in the quarter section in question. The regulations of the 
United States land department provide that, when in such 
cases the government surveyor subdivides a quarter sec- 
tion, the excess or deficiency so arising shall accrue to or be 
taken from the north or west half, or both, as the case 
may be, of the tract. Hence arose a controversy between 
the plaintiffs and the defendant with respect to the owner- 
ship of the above mentioned 4.85 acres, Kirkpatrick claim- 
ing the whole, and Schaal claiming half of it. But, as we 
have said, the land had not been subdivided by survey or 
plat. This action was begun in ejectment by the suc- 
cessors in title of Kirkpatrick to recover the 4.85 acre 
strip. The defendant answered by cross-bill, pleading the 
foregoing facts and praying a decree quieting his title in 
one-half the tract. There was an express waiver of a 
jury and a trial to the court, who found in favor of the 
defendant and rendered judgment according with his 
prayer. The plaintiffs appealed. 

We can discover no error. The conveyance to the de- 
fendant was first in time and was half of an undivided 
quarter section of land. Presumably the reference was 
to quantity which was ascertainable and capable of being 
vendered certain, rather than to a regulation of the United 
States land department, of which both parties may have 
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been ignorant, and with which no compliance had been, 
or thereafter could have been, attempted. The defendant 
was put in peaceable possession, or, as the older lawyers 
would have said, had “livery” of a quantitative half, and 
thereafter continued to occupy and enjoy it. 

It will hardly be contended that his grantor could have 
ousted him of any part of it, and if he could not have 
done so, his subsequent grantee, who merely succeeded 
to his remaining rights, was equally powerless. There is 
some oral evidence of what was said and done by the 
parties at and subsequently to the time of the transac- 
tion which may, perhaps, tend to support the ‘foregoing 
conclusion, but there is doubt about its competency or 
admissibility, and we have excluded a consideration of 
it as well from our opinion as from our decision. 

We recommend that the judgment of the district court 
be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


ANDREW P. ROSENBERG V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY. 


Firep December 7, 1906. No. 13,936. 


1. Railroads: Fences: QUESTION FoR Jury. Evidence examined, and 
held, that whether or not the defendant railroad company was 
excused for not fencing its track at the unincorporated station 
of Adelia was a question of fact that should have been submitted 
to the jury under proper instructions. 


2. Case Followed. Chicago, B. & Q. R. Co. v. Sevcek, 72 Neb. 793, fol- 
lowed and approved. 


Error to the district court for Sioux county: WILLIAM 
H. WESTOVER, JUDGE. Reversed. 
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J. H. Porter, for plaintiff in error. 
J. W. Deweese, F. EH. Bishop and N. K. Griggs, contra. 


OLDHAM, C. 


This was an action by the plaintiff in the court below 
to recover damages for stock killed by trains on the de- 
fendant’s right of way near the station of Adelia in 
Sioux county, Nebraska. The only allegation of negli- 
gence in the petition, which appears to have been sup- 
ported by evidence sufficient to have sustained a judgment 
for plaintiff, is the allegation of defandant’s failure to 
fence its track along its switch limits at the station where 
the injury occurred. At the close of all the testimony, the 
court directed a verdict for the defendant and entered 
judgment on the verdict. To reverse this judgment plain- 
tiff brings error to this court. 

It appears from the evidence contained in the record 
that Adelia is a station on defendant’s line of railroad 14 
miles: northwest of Crawford, Nebraska. At this station 
is a depot, attended by a station agent, and there is a side- 
track half a mile long. From the depot about 300 feet 
to the northeast is a general store and post office, about 
100 feet to the southwest is a stock yard, and about 25 
feet to the northwest is a water tank and a pump house. 
There is a private road crossing the railroad right of 
way at the east end of the station. One of the cattle 
killed was struck near the switch frog about a quarter 
of a mile east of the depot; another about 27 rails east; 
and another about 20 yards east and near the private road. 
The switch limits extend a quarter of a mile on either 
side of the station, and according to the testimony the 
track was not fenced within about a half a mile on either 
side. There is no dispute as to the fact that the cattle 
were actually killed by defendant’s cars at about the 
points above mentioned. 

Defendant sought to avoid its statutory liability for its 
failure to fence its track by attempting to show that public 
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convenience and safety in the transaction of business at 
the depot, as well as the safety of the employces of de- 
fendant in switching and operating trains on the side 
track, were paramount to the letter of the reyuirements of 
the statute. 

In the recent case of Chicago, B. d Q. R. Co. v. Scucek, 
72 Neb. 793, and in opinion on rehearing, 72 Neb. 799, 
it was held, after a careful review of the authorities, 
that at an unincorporated station the railroad 
company is not bound to fence its road in such 
a& manner as to prevent the public from having 
proper access to its station grotnds, but that the 
failure to fence is only excusable to the extent 
of affording the public and the railroad company an op- 
portunity for transacting business reasonably to be ex- 
pected at such locality, and that the liability for not fenc- 
ing should be determined by the necessity of not fencing 
at the point where the stock comes upon the railroad 
track. Now, clearly, the burden was upon the defendant 
to excuse itself from fencing by showing the necessity, 
under the above rule, for an open and unfenced station 
ground at the point at which the cattle sued for went 
upon the track where the injury occurred, and, unless 
this showing is so clear and convincing that reasonable 
minds could not differ in the conclusion reached, this 
question of fact shonld be submitted to the jury under 
proper instructions. We are fully convinced, after an 
examination of the record, that reasonable minds might 
well differ as to whether the business of the public with 
the depot and stock yard, or the proper operation of the 
railroad with due regard to its employees’ safety, would 
have been in any manner interfered with by fencing the 
track at the points where the injuries occurred. We 
therefore recommend that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. : 


AMES, C., concurs. 
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By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED, 


ACME HARVESTER COMPANY ET AL., APPELLEES, V. EDWARD 
CURLEE, APPELLANT. 


Fitep DecempBer 7, 1906. No. 14,459. 


s 
1. Principal and Agent: AccouNTING: PLEADING: EvmEeNnce. Where 
defendant is sued for an accounting for goods alleged to have 
been received under the terms of a written contract of agency, 
he may, under a general denial, show that the goods in contro- 
versy were received under another and different contract from 
that laid in the petition. 


2. Rulings: Error. Action of the trial court in the exclusion of 
testimony examined, and held prejudicial. 


APPEAL fiom the district court for Red Willow county: 
RoBert C. Orr, JunGE. Jeeversed, 


Hall, Woods & Pound, for appellant. 
H. M. Bartlett and W. S. Morlan, contra. 


OLDHAM, C. 


This is an appeal from a judgment rendered by the dis- 
trict court for Red Willow county in a suit for an account- 
ing originally instituted by the Acme Harvester Company 
against the defendant, in which the First National Bank 
of Chicago was afterwards joined as plaintiff by leave of 
the court. The suit was based upon a written contract 
of agency entered into by the Acme Harvester Company 
with the defendant, and asked for an accounting of 
moneys, notes, machinery and other property, which was 
alleged to have come into the defendant’s hands under 
the written contract of agency. The petition also prayed 
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for an injunction to restrain the defendant from dispos- 
ing of the property, and for the appointment of a receiver 
to take charge of the property pending the litigation. The 
First National Bank of Chicago was the assignee of the 
contract, and held it as security for an indebtedness owed 
to the bank by the harvester company. The answer to the 
petition was a general denial. On a trial of the issues to 
the court, a judgment was rendered in favor of the plain- 
tiff, as prayed for in its petition. To reverse this judg- 
ment defendant has appealed to this court. 

The conditions of the written contract of agency, on 
which plaintiff relies, were set forth at length in the 
petition. The contract contains provisions for the sale on 
commission of machines and extras thereafter to be 
ordered by the defendant. The company did not un- 
conditionally bind itself to furnish the machinery and 
extras when ordered, but agreed that it would do so “as 
fast as the same are ordered to the extent of its ability 
so to do; provided, however, if from any cause whatever 
it is unable to furnish the machines ordered, or any extras 
thereto, it shall not be liable for any damages whatever.” 
The amount of the commission on certain of the ma- 
chines named in the contract was to be determined at a 
later time than the signing of the contract, and the exhibit 
attached to the contract contained a certain list on which 
no prices were fixed or commissions named at the time 
of the signing of the contract. The contract also had 
a provision concerning the machines then on hand, but, 
as there were none in defendant’s possession at the time 
it was signed, this portion of the contract has no bearing 
on the controversy, for the suit was brought only for an 
accounting for machines and repairs alleged to have been 
delivered to the defendant after the signing of the con- 
tract and under the conditions therein enumerated. 
Under this condition of the contract, the plaintiff, in sup- 
port of its cause of action, offered the depositions of two 
of its agents, W. A. Howard and W. G. Michael, for the 
purpose of showing, among other things, that there were 


668 NEBRASKA REPORTS. [Vou. 77 


Acme Harvester Co. y. Curlce. 


thirteen or fourteen sample or second-hand machines de- 
livered to defendant for sale on commission, on which no 
prices were fixed in the written contract and on which, by 
a subsequent oral agreement between the agent of the 
company and the defendant, a 20 per cent. commission 
was to be allowed on whatever the machines could be sold 
for. When plaintiff had closed its testimony, defendant 
was offered as a witness in his own behalf. After admit- 
ting his signature to the written agreement alleged upon, 
and that that was the only written agreement that he had 
signed for the sale of machines during that year, he was 
asked by his counsel: 

“Q. You may state whether or not there was a subse- 
quent oral contract between yourself and the Acme Har- 
vester Company with reference to the handling of ma- 
chinery for the company. A. There was.” , 

“Plaintiff objects as not admissible under the issues 
joined, incompetent and irrelevant. Sustained. Defend- 
ant excepts. The defendant offers to prove by the witness 
on the stand that subsequently to the date of the alleged 
contract attached to the petition he did make an oral con- 
tract with the Acme [larvester Company through its 
agent, Mr. Howard, and that the machinery in controversy 
was Sold to him and handled by him under and pursuant 
to said oral contract, and not in pursuance of the written 
contract claimed by the plaintiff. Plaintiff objects on the 
ground that no such issue is tendered by the answer, and 
on the further ground that whatever machinery he re- 
ceived from the plaintiff was to be disposed of accord- 
ing to the terms of the written contract. Sustained. De- 
fendant excepts.” Being thus excluded from introducing 
evidence to support the defense relied on under his general 
denial, defendant offered little other material testimony, 
and now assigns the action of the trial court in excluding 
this evidence as reversible error. 

The first objection interposed to the testimony, which 
was that it was not admissible under the issues joined, 
we think is untenable from an inspection of the pleadings. 
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The suit was instituted for an equitable accounting be- 
tween the plaintiff and defendant under an alleged written 
contract of agency, by the terms of which defendant was 
said to-have received the machines and extras in contro- 
versy. This contract on its face was not completed at the 
time it was signed, and required other acts to be done by 
the parties before machines should be delivered under it; 
that is, it required defendant to order the goods and plain- 
tiff, if it were possible and convenient, to fill the orders. 
Consequently, a general denial put in issue the question as 
to whether or not the goods were actually ordered and re- 
ceived under the terms of this contract. In other words, 
the writing, standing alone, did not evidence an executed 
contract, but rather an executory one requiring in some 
of its terms a subsequent oral agreement between plaintiff 
and defendant for its completion. Again, there is nothing 
in the contract that either specifically binds the defendant 
to order any number of machines from the plaintiff, or, 
as before pointed out, that required plaintiff to uncon- 
ditionally furnish the machines when so ordered. Conse- 
quently, until the order for and delivery and receipt of ma- 
chinery under the contract, there was no completed con- 
tract. It was therefore incumbent upon the plaintiff to 
show that the machines were actually sold and delivered 
under the contract alleged upon. Kingman & Co. v. Davis, 
63 Neb. 578. It would then follow that, under a general 
denial, defendant might show the receipt of machines and 
extras under another and different contract from that 
alleged upon by the plaintiff. Wicdeman v. Hedges, 63 
Neb. 103. Young v. Jones, 8 Ia. 219. In the latter case 
it was said: “It is evident that the defendant may be 
allowed to show, in any manner, that the contract laid in 
the petition was not the agreement of the parties; .and 
what mode so effectual for this purpose, as to prove an 
entirely different contract and promise of defendant?” It 
inust be remembered that this is not an actioh at law for 
the breach of an alleged written contract, but rather a suit 
in equity for an accounting for property charged to have 
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been received under such contract, so that at the threshold 
of the issue lies the question as to whether or not the 
goods were received by defendant under the contract 
alleged upon. 

The second ground of objection, “that whatever ma- 
chinery he received from the plaintiff was to be disposed 
of according to the terms of the written contract,” rests 
upon a mere assumption of the truth of the allegations to 
be established. Of course, if the defendant received the 
goods under the terms of the written contract, he must 
account for them according to such terms, but, if, as he 
was attempting to prove, he received them under another 
and different contract, his accounting would be made ac- 
cordingly. 

Again, the court permitted the plaintiff to show in chief 
that a portion of the machinery was sold and delivered 
to defendant under a subsequent oral contract, and, hay- 
ing permitted plaintiff: to go into this question in chief, . 
it was clearly erroneous to prevent the defendant from 
showing how many of the machines were received under 
such subsequent oral agreement. 

We are therefore of opinion that the learned trial court 
erred in excluding the testimony offered, and we recom- 
mend that the judgment of the district court be reversed 
and the cause remanded for further proceedings. 


AMES and Errerson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 
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JOHN K. MCMILLAN ET AL., APPELLANTS, V. WILLIAM 
DIAMOND ET AL., APPELLEES. 


Friep DecemBer 7, 1906. No. 14,513. 


Appeal: Evinence: Presumprions. This court will take jurisdiction 
of an appeal in equity, where no bill of exceptions is filed with 
the transcript; but if the judgment of the district court is one 
which might be supported by competent testimony on questions 
of fact arising on the pleadings, in the absence of a bill of excep- 
tions containing the testimony, we will presume that the judg- 
ment is supported by the evidence. 


AppraL from the district court for Lancaster county: 
Epvwarp P. HotMrs, Jupce. Affirmed. : 


C. O. Whedon and Berge, Morning & Ledwith, for ap- 
pellants. 


Field, Ricketts & Ricketts, contra. 


OLDHAM, C. 


This was a petition in equity by numerous plaintiffs, 
who were owners of lots and tracts of land within the 
corporate limits of the village of College View, Lancaster 
county, Nebraska, against the trustees of that village, in 
which the plaintiffs asked to have the various tracts of 
real estate owned by them excluded from the corporate 
limits of the village. The petition alleged, among other 
things, that many of the owners of the various tracts of 
land were not legal voters of the village, and for that 
reason they had no adequate remedy at law under section 
101, ch. 14, art. I, Comp. St. 1905. The defendants an- 
swered plaintiffs’ petition, admitting that the different 
plaintiffs were the owners of the tracts of land; that such 
tracts were situated within the corporate limits of the 
village, but denied that the lands were not suitable for 
village purposes, and alleged that plaintiffs and their 
grantors had joined in a petition asking for the incorpora- 
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tion of the territory sought to be excluded from the limits 
of the village. On issues thus joined there was a trial: 
to the court, it appearing from the record that evidence 
was taken for two days on the disputed questions of fact 
arising on the pleadings, and that the cause was taken 
under advisement by the judge, who thereafter entered the 
following findings and judgment: ‘This cause, having been 
heretofore on a day of a former term of this court tried 
and submitted to the court, now comes on for final determi- - 
nation, and after due consideration, and being fully ad- 
vised in the premises, the court finds that all of the 
property described in plaixtiffs’ petition was upon the 
25th day of April, 1892, by the board of county conmis- 
sioners of Lancaster county, Nebraska, acting upon a 
petition signed by over 200 residents of the territory in 
said petition described, incorporated in the village of Col- 
“lege View; that no protest on the part of any of the re- 
lators herein was made to such action on the part of said 
board of county commissioners, nor was any appeal or 
error -proceedings prosecuted therefrom. The court 
further finds that a bill in equity will not lie for the relief 
prayed for in plaintiffs’ petition, but that the only remedy 
is by quo warranto proceedings to vacate the order of said 
board, in event it should appear that said order was made 
without authority. “Wherefore, the court finds that there 
is no equity in the relators’ bill, and that the same should 
be dismissed at their costs. It is therefore considered, 
ordered and adjudged by the court that this action be, 
and the same hereby is, dismissed at the costs of the re- 
lators, taxed at $99, for which execution is hereby 
awarded.” To reverse this judgment plaintiffs have ap- 
pealed to this court on a transcript of the proceedings, 
without having a bill of exceptions containing the testi- 
mony prepared and filed with the transcript. 

The first question with which we are confronted is as to 
the jurisdiction of this court to entertain an equity appeal 
without a bill of exceptions containing the testimony 
offered in the court below. In the early case of Arnold »v. 


s 
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Baker, 6 Neb. 184, it was held that, where a demurrer had 
been sustained to plaintiff’s petition, the action of the 
trial court in sustaining the dcmurrer might be reviewed 
on appeal, without a bill of exceptions. This holding has 
been followed in an unbroken line of decisions down to and 
including National Wall Paper Co. v. Columbia Nat. Bank, 
63 Neb. 234, so that we take it as the settled rule of this 
court under the former statute that we should take juris- 
diction in an equity appeal, where the transcript is filed 
within the time prescribed by statute, although no bill of 
exceptions is prepared and filed therewith. The new 
statute of appeals has not changed this rule. 

While it is clear that we have jurisdiction of the cause, 
we cannot lose sight of the principle that a judgment of 
the district court is presumed to be right until sufficient of 
the record of the proceedings in which it was rendered is 
presented to this court to establish the contrary, and that, 
if the judgment be one which might be supported by 
competent testimony on disputed questions of fact prop- 
erly pleaded, we will presume, in the absence of a bill of 
exceptions containing the evidence, that such testimony 
was produced at the trial of the cause. 

While it is true that in the judgment rendered 
by the trial court the court expressed the opinion 
that a bill in equity. will not lie for the relief prayed 
for in plaintiffs’ petition, yet it also recites findings 
of fact with reference to the incorporation of the vil- 
lage and the acquiescence of plaintiffs therein that 
might, if supported by proper testimony, sustain the 
judgment that there was no equity in the bill, even 
if a bill in equity would lie for the relief sought. On 
this latter question, however, we express no opinion; but, 
because the record shows that testimony was taken at the 
trial, and because there were disputed questions of fact on 
which plaintiffs’ theory of the case depended, we think. it 
our duty to presuine, in the absence of a showing to the 
contrary, that the evidence introduced was sufficient to 
support the judgment of the trial court. If a demurrer 

46 
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had been sustained to the petition, or if on a demurrer 
ore tenus the court had excluded the evidence offered by 
plaintiffs, the record would then present the question of 
the jurisdiction of a court of equity to grant the relief 
prayed for. But there was no demurrer filed, and there 
is no record showing that any evidence was excluded, and 
the facts on which plaintiffs relied for equitable relief 
were put in issue by defendants’ answer. Hence, we feel 
constrained to presume that the judgment of the trial 
court was sustained by the evidence. 

We therefore recommend that the judgment be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Estate OF CHRISTIAN G, RAPP, APPELLEE, V. CHARLES 
S. ELGUrTER, APPELLANT, 


Fitrep DECEMBER 7, 1906. No. 14,535. 


1. Executors and Administrators: ConTRAcT FoR LEGAL SERVICES. 
Where a contract for legal services which is reasonable and 
beneficial to the estate has been entered into by an administrator 
or executor, such contract may be upheld and enforced by the 
court having, charge of the administration of the estate. 

2. Attorney and Client: Contract: Esroprer. An attorney at law 
who agrees with an executor or administrator to conduct certain 
legal business of the estate for a sum named is estopped to deny 
that such sum is a reasonable consideration for the services ren- 
dered pursuant to such agreement. 


AvPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Charles S. Eigutter, pro se. 


T. J. Mahoney, contra. 
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OLDHAM, C. emt 


On the 14th day of January, 1902, Christian G. Rap 
departed this life in Douglas county, Nebraska, leaving a 
last will and testament, in which he nominated L. E. Rob- 
erts as executor, and by the terms of the will provided that, 
after the payment of his debts, the residue of his estate 
should be devoted to the erection of a suitable monument 
over the grave of his parents. When the will was offered 
for probate by the proponent, a contest was filed against it, 
and, pending the probate proceedings, Roberts was ap- 
pointed and qualified as special administrator of the 
estate. He thereupon employed the claimant in this cause 
of action, Charles S. Elgutter, a practicing attorney at the 
bar of Douglas county, to defend the contest of the will 
and to perform other services for him as special ad- 
ministrator of the estate. At the trial of the contest in 
the county court, judgment was rendered in favor of the 
proponent, and the will was admitted to probate. This 
judgment was appealed from by the contestants, but the 
appeal was dismissed on motion of the proponent in the 
district court. After the will was finally admitted to 
probate, Roberts qualified as executor and proceeded with 
the administration of his trust. Mr. Elgutter filed his 
claim in the county court for legal services rendered in 
behalf of the special administrator and in the defense of 
the contest of the will, all in the sum of $500. The exec- 
utor contested this claim, alleging that, before rendering 
any services in the contest of the will, Mr. Elgutter had 
agreed to try the case for $50 in the county court and $50 
additional compensation if the case was appealed to the 
district court. It was agreed between the parties that 
the extra services rendered for the special administrator 
were of the reasonable value of $50, and, on a hearing of 
the claim in the county court, judgment was rendered for 
$150 in favor of the claimant. To reverse this judgment 
the claimant appealed to the district court, where, on a 
trial to the court and jury, a verdict was returned in 
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favor of the claimant for $150, the amount allowed by the 
county court. This verdict was set aside for numerous 
errors alleged in a motion for a new trial filed by the 
claimant, and a new trial granted. At the subsequent 
trial, a jury was waived by consent of the parties and the 
cause was submitted to the court, and judgment was again 
rendered in favor of the claimant for $150. To reverse 
this judgment the claimant has appealed to this court. 

AS before stated, the reasonable value of the extra serv- 
ices rendered for the special administrator was agreed 
upon, so that the only question at issue here is as to the 
allowance for services rendered in the will contest. The 
testimony of the executor tends to show that Mr. Elgutter 
agreed to defend the will for the specified sum of $50 in 
the county court, and $50 in the district court. His testi- 
mony is corroborated in this particular by the evidence 
of the clerk of the probate court, Mr. Sunblad, who was 
present’ when the contract was made. He also testified, 
however, that Mr. Elgutter said: “It didn’t make much 
difference what arrangements they might make, that the 
court would fix the fee anyhow.” Mr. Elgutter admitted 
that he may have named $50 in each of the courts as the 
probable fee, but that this was merely a matter of opinion, 
without knowledge of the full extent of the services to be 
rendered, and that what he intended to offer was to render 
the services for such sum as the court would find to be 
reasonable and just. We are satisfied, from an examina- 
tion of the testimony, that the trial judge was fully justi- 
fied in finding, as a matter of fact, that the conversation 
had at the time of the employment led the executor to 
believe that the sum intended to be charged for the serv- 
ices was $50 in each of the courts, and no more. 

The claimant practically concedes that the evidence is 
sufficient to support the findings of fact in this branch of 
the case, but he contends that, because the contract with 
Roberts was not binding upon the estate, it could not and 
should not beheld to have bound the claimant; and that, 
as the trial court in his special finding held that, aside 


VOL, 77 | SEPTEMBER TERM, 1906. 677 


Estate of Rapp v. Eigutter, 


from the existence of the contract, the services rendered 
by the claimant were shown by the evidence to have’ been 
worth more than $100, this special finding is inconsistent 
with the general finding and judgment of the court. Many 
hair-splitting distinctions are indulged in by the claimant 
in attempting to determine the exact capacity in which 
Roberts was acting when he made the alleged contract for 
services in defending the will. It is contended that, al- 
though at that time he was acting as Special adminis- 
trator, Roberts was not executor, but simply proponent of 
the will, and that as administrator he had no interest in 
the outcome of the contest of the will and could not con- 
tract with reference to it. So far as the conclusion about 
to be reached is concerned, we do not care to enter into a 
discussion of these niceties. It is clear from the record 
that, in view of his nomination as executor of the will, 
Roberts qualified as special administrator and offered the 
will for probate, and, when the will was finally admitted 
to probate, he qualified as executor. So that, in any event, 
he acted in a trust relation toward the effects of the estate 
when the contract was made, And, while it is true that he 
was not authorized in his trust relations to bind the 
estate by an unreasonable contract for legal services, it is 
equally true that in any one of them he was entitled to a 
just and reasonable compensation for legal services pro- 
cured for the benefit of the estate. So that the question of 
the legality or illegality of the contract at issue depended 
upon its being reasonable and beneficial to the estate. 
MeCoy v. Lane, 66 Neb. 847. The fact that an executor 
or administrator cannot bind the assets of his estate for 
the payment of an exorbitant or unreasonable fee for legal 
services does not prevent an attorney at law from binding 
himself in a reasonable and beneficial contract for serv- 
ices to be rendered in behalf of such executor or adminis- 
trator. And we think that, in sound reasoning and good 
morals, an attorney who has induced an administrator, 
executor, or guardian to employ him to represent the in- 
terests of an estate by the use of language that would 
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reasonably lead such executor, administrator or guardian 
to believe that such services would not exceed a Sum named 
is, and should be, estopped from demanding of the estate 
a greater sum than that suggested as an inducement to 
his employment. 

There is a further contention in the brief of the claimant 
that, because a motion for a new trial was granted after 
the first trial of the cause in the district court, and because 
one of the grounds of the motion was the refusal of an in- 
struction practically directing a verdict for the plaintiff 
for the reasonable value of the services rendered as shown 
by the testimony, the action of the trial judge sustaining 
this motion was binding as the law of the case on the judge 
who subsequently tried the cause. This contention is 
wholly unavailing in any view of the case, and especially 
in view of the fact that numerous reasons were alleged in 
the motion for a new trial, and there is nothing in the 
judgment granting it which shows the reason of the judge 
for doing so. 

Finding no reversible error in the record, we recommend 
that the judgment of the district court be affirmed. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


' 


ANDREW YOUNG ET AL., APPELLANTS, V. CITY OF ALBION 
BT AL., APPELLEES. 


Firep DecemBer 7, 1906. No. 14,827. 


Appeal: Temporary INJUNCTION: FINaL OrDER. An order dissolving 
a temporary injunction, and which does not determine or make 
some final disposition of the case in which the injunction was 
issued, is not final, and is not alone, or until after a final judg- 
ment in the action, reviewable on error or appeal in this court. 
Meng v. Coffee, 52 Neb. 44, followed and approved. 
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AppEaL from the district court for Boone county: 
JAMES N. PAUL, JUDGE. Dismissed. 


E. EF. Spear and H. C. Vail, for appellants. 
M.W. McGan, J. 8. Armstrong and Edwin Vail, contra. 


OLDHAM, C. 


Prior to the 28th day of May, 1906, the city of Albion, 
a city of the second class, having less than 5,000 inhabi- 
tants, had been divided by ordinance into three wards, 
each ward having two members of the council. On the 
28th day of May the mayor and council of the city, by 
ordinance duly enacted, provided for dividing the city into 
but two wards and defining the boundaries of each of the 
wards so provided for. The ordinance also contained a 
provision that all members of the council who had been 
duly elected thereto should continue in office until the 
expiration of their respective terms. On June 2, 1906, 
the plaintiffs herein, as resident taxpayers and qualified 
voters of the city, filed a bill in equity, in which they 
alleged the passage and publication of the ordinance above 
referred to by the mayor and council of the city of Albion, 
and that prior thereto the city had been divided into three 
wards, containing practically the same number of voters 
and the same area of territory, and that the chang” contem- 
plated by the division provided for in the ordinance of 
May 28 was not nearly as equal or practical as to either 
area or inhabitants as the former division of the city in 
the ordinance repealed by the act of May 28. The petition 
then set out that the ordinance alleged against attempted 
to illegally continue certain members of the council as 
councilmen from wards from which they were not elected. 
It also alleged that the council is about to pay for the pub- 
lication of the ordinance objected to, and will, unless re- 
strained, illegally pay for salaries of officers contemplated 
in said ordinance, and will illegally expend public money 
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in holding elections in the wards provided for, and that 
they will attempt to transact the business of the city in 
an illegal manner under the provisions of this ordinance, 
unless restrained by an order of the district court. The 
prayer of the petition is, in substance, that the ordinance 
be declared illegal and void, and that the defendants be 
enjoined from enforcing or attempting to enforce the pro- 
visions thereof in any manner, and from disbursing any 
public money for the publication of the ordinance or in 
payment of any expenses incurred by the defendants, or 
any of them, thereunder, and from doing any act or thing 
whatsoever that was made possible by said ordinance that 
could not have been done if said ordinance had not been 
enacted. On an application to the county judge of Boone 
county, in the absence of the district judges, a temporary 
order of injunction, as prayed for in the petition, was 
procured on the 2d day of June, 1906. On the 8th day of 
June an answer to the petition was filed in the district 
court, and on the 9th day of June a motion to dissolve and 
vacate the temporary order of injunction was filed. 
Notice of this motion was duly served upon the attorneys 
of the plaintiffs, and on the 13th day of June the motion 
was heard, and the following judgment was rendered: 
“Now, on this 14th day of June, 1906, one of the days of 
the June, 1906, term of court, trial hereof was concluded, 
evidence having been fully adduced herein, and the cause 
was submitted to the court on the pleadings, the stipula- 
tions in open court made, and the evidence, and the court, 
being fully advised in the premises, finds that there is a 
want of equity in the petition, and it is therefore by the 
court ordered, adjudged and decreed that the temporary 
order of injunction heretofore granted herein be, and the 
same hereby is, vacated, set aside and dissolved, to which 
finding and judgment the plaintiffs except, and are al- 
lowed 40 days in which to prepare and serve a bill of 
exceptions, and the bond necessary to be filed on dissolu- 
tion of this injunction to supersede the judgment of this 
court is hereby fixed in the sum of $3,000, and to the fixing 
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of a supersedeas bond in any amount whatever the de- 
fendants and each of them except.” To reverse this order 
and judgment, plaintiffs have appealed to this court. 

A motion was filed in this court by the defendants to 
dismiss the appeal, because the order from which the ap- 
peal is taken is interlocutory and not a final order. By 
agreement of the parties, argument on the motion to dis- 
miss was continued until the final hearing of the cause on 
November 21, 1906. We think the order appealed from 
is, on its face, clearly interlocutory and not a final order. 
The motion on which it was rendered sought to vacate and 
set aside the injunction theretofore granted, that is, the 
temporary order granted by the county judge. No other 
relief was asked in the motion, and the judgment of the 
court is “that the temporary order of injunction heretofore 
granted herein be, and the same hereby is, vacated, set 
aside and dissolved.” There is no order made that touches 
upon a final disposition of the plaintiffs’ petition, and 
from aught that appears the petition and answers thereto 
are still pending in the district court for Boone county, 
awaiting such final order and judgment as the court may 
hereafter render. In the early case of Scofield v. State 
Nat. Bank, 8 Neb. 16, it was held that an order of a judge 
of a district court dissolving a temporary injunction is 
not final, but interlocutory merely, and insufficient to 
support a petition in error. Again in School District 
15, Douglas County, v. Brown, 10 Neb. 440, it was held 
that an order dissolving a temporary injunction could not 
be reviewed upon appeal, and this in a case where the only 
relief sought was an injunction. In the later case of 
Meng v. Coffee, 52 Neb. 44, the former decisions of this 
court were reviewed, and the rule was announced in the 
syllabus that “an order dissolving a temporary injunction, 
and which does not determine or make some final dispo- 
sition of the case in which the injunction was issued, is 
not final, and is not alone, or until after a final judgment 
in the action, reviewable on error or appeal to this court.” 

We therefore conclude that, under the well-established 
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rule of this court, the motion to dismiss the appeal should 
be sustained, and we recommend that the appeal herein be. 
dismissed. é 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 


opinion, the appeal herein is 
DISMISSED, 


Unyow PAcIFIC RAILROAD COMPANY ET AL. V. LILLIE 
EDMONDSON, ADMINISTRATRIX, 


FILED DECEMBER 7, 1906. No. 14,307, 


1. Mhaster and Servant: [nsury: Evmence. In an action for dam- 
ages caused by alleged defects in defendant’s machinery, evidence 
ef the same defective condition immediately before and after 
the accident complained of is admissible for the purpose of prov- 
ing the condition of the machinery, and, as to its prior condition, 
for the additional purpose of showing knowledge on the part of 
the defendant. : 

2% %vidence: DrciazaTions. In an action for the negligent killing 
of an employee by a railroad company, alleged as the result of a 
defective condition in the engine, evidence of a declaration of 
the engineer in charge regarding such defective condition, made 
at the time, and under such circumstances as to raise the pre- 
sumption that it was an unpremeditated and spontaneous explana- 
tion of the casualty, is admissible as a part of the res geste. 

4 Appeal: Recorp. To obtain a review of the rulings of the district 
court on objections to alleged misconduct of counsel in address- 
ing the jury, the record must show, not only that objections were 
made, but the matter objected to, and the rulings of the court 
thereon. 

4, Trial: WiTHDRAWING Rest. The district court may permit a party 
to withdraw his rest and introduce additional evidence, when it 
appears that the same is required in the furtherance of justice, 
and no undue advantage is thereby acquired over the adverse 
party. 


Error to the district court for Platte county: CONRAD 
HOLLENBECK and JAMES G. REEDER, JUDGES. Affirmed. 
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John N. Baldwin and Edson Rich, for plaintiffs in 
error. 


John J. Sullivan, contra. Ue te 


EPPERSON, C, 


Cameron Edmondson, a brakeman in the employ of the 
defendant company, was thrown from the top of a freight 
car by the sudden stopping or slacking of the train on 
which he was employed, and was instantly killed beneath 
the car. The administratrix of his estate brought this ac- 
tion to recover damages, alleging that the death was the 
result of defendant’s negligence in maintaining a defective 
air pump and apparatus attached to the engine in control 
of the train. It was further alleged that defendant Herod 
was in the employ of his codefendant, and that it was his 
duty to see that the engine was kept in good order and was 
safe and fit for use. The undisputed evidence shows the 
following facts: At the time of the accident the train was 
engaged in switching at Spalding, in this state. In the 
course of the switching, the deceased, as his duty required, 
gave a signal for a service or gradual stop. In response, 
the engineer properly adjusted the lever. There was a 
change in the motion of the train, and the deceased, who 
was standing near the rear end of the last car, in a. 
train of about 11 cars, was thrown to the ground and 
killed. Plaintiff’s theory is that, on account:of the de- 
fective condition of the machinery, the train, instead of 
coming to a service stop, came to an emergency or sudden 
stop, which was the proximate cause ‘of Edmondson’s 
death. Plaintiff recovered $3,000 in the court below, and 
’ defendants bring error. 

Defendants contend that the court erred in admitting 
evidence of the defective condition of the engine, from 
three to six days subsequent to the injury, arguing that 
such evidence was not proper for the purpose of showing 
negligence on the part of the defendants. The evidence 
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was given by a former employee of the defendant company 
and is as follows: “Q. Do you remember the occasion while 
you were in the employ of the Union Pacific Railroad 
Company, that engineer Dolan started out with his engine, 
and after having gone some distance on his trip he re- 
turned with the engine to the roundhouse, ahd leaving it 
there for repairs and taking out another engine to com- 
plete his run? A. I remember of his bringing the engine 
back to the roundhouse shortly after the accident in 
which Mr. Edmondson was killed.” So far this testi- 
mony only shows that the engine was taken from the 
roundhouse and returned. Reasons for its return are not 
apparent. The evidence was, without more, immaterial 
but was not prejudicial. Continuing, this witness gave 
testimony, objected to, in substance as follows: “I don’t 
know much about the air, but I know it was out of repair 
quite often. Q. Do you know it was ever reported for 
repairs? A. Not positively. Of course I saw some reports 
* * * T noticed once he (the engineer) made a report 
for the air pump to be fixed. * * * That was shortly after 
Mr. Edmondson was killed. * * * It might have been 
three days afterwards, and it might have been six.” It isa 
rule lately followed in most courts where this question 
has been considered that evidence of subsequent repairs 
to machinery alleged to have caused an injury is incompe- 
tent as proof that the defendant was guilty of negligence. 
Columbia & P. 8. R. Co. v. Hawthorne, 144 U. 8. 202; 
1 Wigmore, Evidence, sec. 283; 1 Elliott, Evidence, sec. 
186; Morse v. Minneapolis & St. L. R. Co., 30 Minn. 465. 
The evidence was, however, proper for the purpose of show- 
ing the defective condition of the machinery. It was in- 
cumbent upon the plaintiff to show the dangerous con- 
dition of the machinery, the defendants’ knowledge there 
of, and their negligence in maintaining the same. In 2 
Labatt, Master and Servant, sec. 820, it is said, in part: 
“But a more logical theory is embodied in the state- 
ment that, in an action by an employee against an em- 
ployer for an injury caused by a defect in the plant, it is 
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not necessary to adduce evidence of the condition of the 
pJant at the precise moment the casualty occurred, and 
that it is enough to prove such a state of facts shortly 
before or after the casualty as will induce a reasonable 
presumption that the condition was unchanged.” 
Defendants also except to evidence showing that within 
30 days prior to the accident the apparatus in question 
failed to respond properly and that its defective operation 
was the same as at the time of the accident. The same 
rule applies to this testimony as to the evidence regarding 
the subsequent condition of the machinery, and it is ad- 
missible for the additional purpose of showing knowledge 
on the part of the defendants. In Brewing Co. v. Bauer, 
50 Ohio St. 560, it was held: “In an action by an em- 
ployee against his employer for damages resulting from an 
injury received in operating a machine caused by its 
defective construction, the defects being charged to the 
negligence of the employer, it is competent to prove that, 
on a former occasion, while it was being operated by an- 
other, the machine worked in a manner similar to when 
the plaintiff was injured. But such evidence is only com- 
petent to prove the defective character of the machine and 
the employer’s knowledge of the fact; it is not competent 
to prove actionable negligence on the part of the employer 
at the time the plaintiff was injured.” Being competent 
for one purpose, its admission over a general objection 
was proper. The defendant failed to ask for an instruc- 
tion limiting the consideration of this evidence by the 
jury and may not now complain that it was admitted 
without qualification. 1 Elliott, Evidence sec. 151. 
During the trial plaintiff called several witnesses who 
testified that at the time of the accident and when the dead 
body of Edmondson was discovered by the engineer in 
charge of the train, he said: “My God! There must be 
something the matter with the air. It has bothered me 
ever since I left Genoa.” Defendants objected to this 
evidence, and now contend that its admission was re- 
versible error. The engineer had been in charge of the 
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train from Genoa to Spalding, the place of the acci- 
dent. He was in control of the engine, though not per- 
sonally operating it, when Edmondson was killed. He 
was in the line of his duty when he made the statement. 
Defendants contend that the statement, if made, was only 
the conjecture of the engineer as to a possible cause of 
the accident and for that reason was not admissible as a 
part of the res geste. The exclamation, in our opinion, 
was a statement of a fact, or a declaration made under 
such circumstances as to raise the presuinption that it 
was the unpremcditated and spontaneous explanation of 
the fatal accident. Being such it was a part of the res 
geste under the rule often followed by this court. Union 
P. R. Co. v. Elliott, 54 Neb. 299; Missouri P. R. Co. v. 
Baier, 387 Neb. 235; Collins v. State, 46 Neb. 38; City of 
Friend v. Burleigh, 53 Neb. 674. The testiinony objected 
to being proper, we reach the conclusion that the verdict 
was sustained by sufficient evidence. Defendants present 
no theory of the accident, and the inference deducible 
from the evidence is consistent with plaintiff’s theory. 
Defendants contend that a new trial should be granted 
on account of alleged misconduct of plaintiff's counsel. 
During the cross-examination of one of the defendants’ 
witnesses, the engineer, plaintiff’s counsel asked: “Before 
the man was cold, before the blood stopped flowing, you 
directed Speice to hunt up evidence, didn’t you?” The 
only objection interposed was that it was incompetent, 
irrelevant and immaterial. The question was not 
answered. Then followed: “Was the man’s body cold be- 
fore you directed Speice to look around for evidence?” 
This was objected to as “incompetent, irrelevant and im- 
material, and asked for the purpose of prejudicing the 
jury.” This objection was overruled. We do not think 
this question would necessarily prejudice the defendants 
in the minds of the jurors. This, however, seems to have 
been the object of counsel and such conduct might well 
have been reprimanded by the court. The facts brought 
out might have affected the credibility of the witness as 
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showing his interest. Such purpose of the query would 
be legitimate. It seems to us that the question was not so 
plainly prejudicial as to require reversal of the judgment. 

During the argument of the case to the jury by plain- 
tiff’s counsel, certain statements were objected to by 
defendants as improper. To some of the objections no rul- 
ing was made by the court, but counsel was told to con- 
fine his argument to the evidence. No definite ruling 
was asked for by the defendants, nor did they request an 
instruction directing the jury to disregard the remarks of 
counsel. The prejudicial statements do not appear in the 
record. Not only should the record show the objections 
made, but also the matter objected to, and the rulings of 
the court thereon. In the case of Chicago, B. & Q. R. Co. 
v. Kellogg, 54 Neb. 134, this court, after citing many 
prior decisions pertaining to the conduct of attorneys in 
the argument of cases to the jury, said: “These cases 
establish the further proposition that the defeated party 
. in a litigation, in order to take advantage of the alleged 
misconduct of opposing counsel, must call the attention 
of the trial court to such misconduct at the time it 
occurs, ask the trial court for protection therefrom, pre- 
serve in a bill of exceptions the alleged misconduct of 
counsel, with the rulings of the trial court and the 
party’s exceptions thereto, and present the record of 
what occurred and the rulings of the trial court as an 
assignment of error in .the proceedings brought here.” 
In the case at bar the record only shows the objections 
made. This is insufficient to show that the statements 
appearing in the objection were in fact made by counsel. 
Neither can we conclude that the district court erred in 
the matter, as his rulings do not appear of. record, nor 
did the defendants insist upon a ruling. In Chicago, B. 
¢ Q. R. Co. v. Krayenbuhl, 70 Neb. 766, it was held: 
“Alleged misconduct of counsel in addressing the jury 
must be objected to when the language is used, and a 
_ ruling of the trial court procured on such objection and 
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an exception saved to the ruling to make the objection 
available in this court.” 

After plaintiff rested her case, defendants asked for a 
directed verdict. This request was denied. The court 
thereupon permitted plaintiff to withdraw her rest and 
introduce proof showing the administrative capacity of 
the plaintiff. It is established as a rule of practice in 
this state that the trial court may permit a party to 
withdraw his rest and introduce additional evidence, 
when the same is required in the furtherance of justice, 
and no undue advantage is thereby acquired over the ad- 
verse party. Tomer v. Densmore, 8 Neb. 384; McClel- 
lan v. Hein, 56 Neb. 600; Fremont, E. & M. V. R. Co. v. 
Crum, 30 Neb. 70. The action of the trial court in per- 
mitting additional testimony to be introduced was not 
an abuse of discretion. 

We find no error in the record, and recommend that 
the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


THEODULE KERTSON, APPELLANT, V. BARTHOLOMEW KERT- 
SON ET AL., APPELLANTS; MARIE. V. DESAUTELS ET AL, 
APPELLEES. 

Fiep DreceMBER 7, 1906. No. 14,435, 


1. Contract: RatiFIcCATION, When a party who claimed he had been 
fraudulently induced to enter into a contract by reason of the 
concealment of material facts aftetwards employs counsel, and 
after full investigation ratifies and indorses the contract and 
accepts benefits under it, he is bound by such ratification, and 
cannot again question the validity of the original contract. 


2. Evidence examined, and keld to uphold the Judgment of the district 
court. 
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APPEAL from the district court for Madison county: 
JOHN F. Boyp, Jupen. Affirmed. 


M. B. Foster, Tibbets & Anderson and J. W. Molyneaua, 
for appellants. 


Allen & Reed and MN. D. Tyler, contra, 


EPPERSON, C. 


George 8S. Kertson, a bachelor, 76 years of age, and a 
resident of Madison county, in this state, died in said 
county on the 11th day of April, 1902, seized of a tract of 
480 acres of land lying in said county, which is the sub- 
ject of this litigation. He left surviving him four 
brothers and one sister of the half and one of the full 
blood, and issue of a deceased sister. Of. these persons, 
three of the brothers and one George E. Marquette, sole 
issue of one of the deceased sisters, were residents of the 
United States and the remainder were residents of the 
Dominion of Canada and subjects of the British crown. 
All of these persons claimed to be heirs at law of the 
deceased. He also left at his death an instrument pur- 
porting to be his last will and testament by which he. dis- 
posed of his entire estate, except the said tract of land, to 
persons other than those above mentioned. Some two 
years prior to his death Kertson executed .a deed pur- 
porting to convey the land to William A. Lafleur and 
deposited it with the First National Bank at Madison, 
together with a written direction to the bank that the in- 
strument should be retained by it and should not become 
effective until after his death, when it should be de- 
livered to the grantee. 

Upon the death of the grantor, the deed was delivered 
- to Lafleur, who filed it for record with the register of 
deeds of the county, and the will was also proposed for 
probate by one of the executors therein named. The sis- 
ter and half sister and one of the brothers and the issue 
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of one of the deceased sisters of the deceased, through 
William V. Allen and Willis E. Reed, as their attorneys, 
filed objections to the probate of the instrument on the 
ground of the alleged mental incompetency of the tes- 
tator. The objections were overruled and an order of 
probate rendered from which an appeal was taken to the 
district court. By this instrument a legacy and bequest 
were given to Lafleur aggtegating about $6,000 in amount 
and value. At about the same time A. Napoleon La For- 
est and others, claiming as heirs at law of the deceased, 
began an action by Allen & Reed, as their attorneys, to 
restrain Lafieur from disposing of or incumbering the 
land until such time as the title thereto could be judi- 
cially ascertained and determined, and praying that it be 
declared and quieted in themselves and others who 
should be found to be such heirs. On the 3d day of June, 
1902, a written stipulation in this action was entered into 
to the effect that, in order to prevent delay in the probat- 
ing of the will, and tedious and expensive litigation, La- 
fleur should and did relinquish all claims as beneficiary 
under said will, and should convey the land by separate 
deeds to one Peter Rubendall in trust, one-half thereof 
for the heirs at law of the deceased, and the other half 
for William V. Allen and Willis E. Reed. And, in 
further consideration of the premises, it was stipulated 
that Lafleur should be paid the sum of $6,000 in money 
out of the first distribution of the proceeds of the personal 
estate of the deceased, which sum should be charged as 
a lien upon the land, and should become due in April, 
1903, until which time the deeds should be in escrow. 
This instrument was signed by Lafleur, by his attorneys 
of record, and by Allen and Reed, as attorneys for certain 
of the heirs at law named therein, and purported to be 
for the benefit of all other such heirs as should see fit 
to participate therein and in the settlement thereby 
effected. One Mary Sweeney, a resident of the state of 
T}linois, was bequeathed by the will a legacy of $5,000, 
and after the execution of the foregoing agreement Allen 
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& Reed carried on such negotiations with her as resulted 
in the execution by her on the 11th day of November, 
1902, of a written assignment to them, for the benefit of 
their clients, of her right thereto for the sum of $2,500 
in money, which they advanced. _ 

On the first day of May, 1903, a further stipulation was 
entered into by and between Lafieur and all the heirs at 
law of the deceased, by which the former stipulation of 
June 3, 1902, was expressly ratified and -confirmed, and 

the heirs expressly assumed and agreed to pay the $6,000 
reserved to Lafleur out of the first moneys derived from 
a distribution of the proceeds of the personal estate, and 
by which Lafleur, again stipulated to relinquish his de- 
mands upon the ‘estate and to make conveyance of the 
land to or for the benefit of the heirs and Allen & Reed 
pursuant to the former agreement. This latter stipula- 
tion was executed by Lafleur, by his attorneys of record, 
and by George E. Marquette in person, and as agent of 
Raymond, Theodule and Bartholomew Kertson, three of 
the brothers of the deceased, and by the rest of the heirs, 
by Allen & Reed, as their attorneys. At the same time a 
one-fourth interest in or part of the above mentioned 
Mary Sweeney legacy, amounting to $625.65, was as- 
signed by Allen & Reed for the benefit of George Mar- 
quette and Raymond, Theodule and Bartholomew Kert- 
son, all of whom acknowledged and approved of the as- 
signment in writing. On the previous day, to wit, April 
30, 1903, all the four last named persons had executed, the 
first of them by his own hand, and the other three by 
Marquette, as their agent, an express ratification in writ- 
ing of all former agreements and contracts entered into 
between Allen & Reed and all or either of said persons. 
At or about the same time Raymond, Theodule and Bar- 
tholomew, each by quitclaim deed, conveyed his interest in 
the land to Marquette, and the latter executed a mortgage 
thereon to secure a promissory note for $2,700 to the 
attorneys of himself and his grantors. And at the same 
time, also, each of the four persons last named received 
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from Rubendall written assignments of the several in- 
terests of each in the estate of the deceased formerly ac- 
quired by said Rubendall. Subsequently the appeal in 
the probate proceeding was abandoned, and the aduminis- 
trator with the will annexed paid to Laticur the stipulated 
sum of $6,000 and interest, and obtained his receipt there- 
for. The affairs of the estate were thereupon fully ad- 
ministered upon and settled. 

This action was begun in February, 1904, by Theodule 
Kertson in behalf of himself and Raymond and Bar- 
tholomew, all brothers of the deceased, and George E. 
Marquette, sole issue of a deceased sister of the deceased, 
claiming that they were the sole heirs at law of the de- 
ceased to the exclusion of all others claiming to be such, 
for the reason that the latter were nonresident aliens and 
excluded by the statutes of this state, and alleging the 
invalidity of the deed from the deceased to Lafleur and of 
the conveyance from Lafleur to Rubendall, on the grounds 
that the latter instruments were without consideration, 
and were executed with notice that the former was yoid, 
both because it was testamentary in character and because 
of the alleged mental incapacity of the deceased at the 
time of its execution, and praying to have said instruments 
canceled and set aside, and title to the entire tract quieted, 
one undivided fourth in each of themselves in severalty. 
Raymond and Barthclomew Kertson and Marquette were 
‘made nominal defendants, and filed answers and cross- 
petitions, alleging substantially the same matters con- 
tained in the petition of the plaintiff. Allen & Reed filed 
answers and cross-petitions, alleging their employment by 
written contract with the plaintiff and cross-petitioners, 
already named, and others claiming to be heirs at law of 
the deceased, for the purpose of prosecuting and defending 
suits, actions and proceedings at law and in equity neces- 
sary for testing and determining the validity of the will 
and of the conveyance by the deceased to Lafleur, and for 
collecting and preserving the estate of the deceased, with 
full authority to compromise and settle any such litiga- 
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tion in such manner as to them should seem proper, and 
stipulating that they should be entitled to demand and re- 
ceive or retain, in consideration of their services in the 
premises, an undivided one-half of all of said estate they 
should thus be able to obtain or recover. And they fur- 
ther alleged that the said conveyance of an undivided one- 
half of said tract of land, pursuant to the stipulations 
befove mentioned, to the said Rubendall in trust for the 
said Allen & Reed was made in consideration of said stip- 
ulations and agreements and of the services thereby con- 
templated and rendered thereunder. 

An explicit analysis of the 800 pages of the pleadings 
and evidence would serve no useful purpose. The only 
important issue presented is founded upon the contract of 
employment entered into by the appellants and Allen & 
Reed. This contract and the subsequent ratification 
agreement of April 380, 1903, appellants contend is not 
binding upon them because, it is alleged, they were 
deceived and misled into signing them. The evidence 
tends to disclose that prior to April 30, 1903, appellants 
doubted the integrity of Allen & Reed. They were sus- 
picious that they had been imposed upon in the agreement 
previously made. Being thus apprehensive that the at- 
torneys had perpetrated a fraud upon them, Marquette, 
armed with authority to represent Raymond, Theodule, 
and Bartholomew Kertson, came to Madison county and 
employed resident counsel of his own selection, who were 
in no way identified with Allen & Reed, and who, it ap- 
pears, were industrious and faithful in their employment. 
whatever facts, if any, were withheld from appellants 
when the original contract of employment was entered 
into were known to Marquette on April 30, 1903. A dis- 
cussion, therefore, of the original transactions we deem 
unnecessary. Suffice to say that on its face there is no 
appearance of fraud or unconscionable or unprofessional 
conduct on the part of the attorneys. And the record dis- 
closes that they rendered valuable services, and the com- 
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pensation contracted for is not alleged nor proved to be 
excessive. 

After Marquette had investigated the matter and em- 
ployed counsel as above stated, acting for himself and his 
uncles, he signed the following agreement: “Madison, 
Neb., April 30, 1903. Upon due consideration and being 
fully advised in the premises of all facts and circuin- 
stances respecting the matter of the estate of George S. 
Kertson, deceased, I, George E. Marquette, for and on 
behalf of myself and my uncles, Raymond Kertson, 
Theodule Kertson and Bartholomew Kertson, for whom 
I am duly authorized to act, do hereby ratify and confirm 
the written contract heretofore entered into between said 
firm of Allen & Reed and the undersigned George E. Mar- 
quette, and also the contracts respectively entered into 
between Allen & Reed and Theodule Kertson, Raymond 
Kertson and Bartholomew Kertson, respectively. (Signed) 
George E. Marquette. Raymond Kertson, by George E. 
Marquette, his agent. Theodule Kertson, by George E. 
Marquette, his agent. Bartholomew Kertson, by George E. 
Marquette, his agent. Witness: M. B. Foster.” 

Appellants further contend that Marquette had no au- 
thority to sign the above agreement in their behalf and 
that it was signed in ignorance of the true state of affairs. 
This contention is incredible and is contradicted by the 
full history of the transaction. (ontemporaneous with 
the agreement above set out, Marquette had, while acting 
in the same capacity, entered into other arrangements and 
contracts under which he and those for whom he was act- 
ing received money and property which they still retain. 
‘It is apparent from the record that Marquette’s visit to 
Madison county was for the purpose of investigating the 
conduct of Allen & Reed, and in addition thereto to bring 
about a settlement of the estate. The several contracts 
signed by him promoted these objects, and the administra- 
tion of the estate proceeded, and a settlement of the entire 
matter was effected, as far as the litigation then pending 
or threatened and the probate proceedings were con- 
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cerned. By their ratification of the former proceedings 
they themselves wholly exonerated Allen & Reed, and the 
attack they now make is wholly unjustifiable. 

The district court found the issues joined in favor of 
the defendants Allen & Reed, adjudging them to have a 
first and prior lien upon the tract of land to the amount 
of one-half the value thereof, and ordered the tract sold 
for the purposes of partition, and the proceeds distributed 
among the several persons, lienors and heirs at law of 
the deceased, in manner and amounts specifically deter- 
mined by the decree. Lafleur filed a cross-bill in which 
he prayed to be released from his covenants of warranty 
in the deeds executed by him to Rubendall, and it was so 
adjudged, rightly so, we think, because, as the matter 
eventuated, he served merely as a conduit through which 
the title passed from the deceased to the heirs at law of 
the latter, Lafleur, as the settlement established and as 
the court in effect adjudged, never having had any bene- 
ficial interest therein. Other parts and dispositions of- the 
decree which are not in controversy and which are not 
affected by this decision need not be here set forth. 

We are satisfied that the judgment is fully sustained by 
the pleadings and the evidence, and recommend that the 
judgment be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JAMES E. LEYDA, APPELLANT, V. ISHAM REAVIS, APPELLEE. 
+ Fiep DeceMBER 7, 1906. No. 14,495. 


Trust Funds: PeriTion: SUFFICIENCY. In an action to subject a trust 
fund to the payment of services rendered, it is necessary to 
allege not only the existence of the trust fund, but that some 
amount remains due for such services. 
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APPEAL from the district court for Richardson county: 
ALBERT H. Bascock, JupGE. Affirmed. 


#. Falloon, for appellant. 


John L. Webster, contra. 


EPPERSON, C. 


On August 12, 1908, plaintiff Leyda, an attorney at law, 
filed a petition in the district court for Richardson county 
in words and figures following: “James E. Leyda, plain- 
tiff, complains of the defendant, Isham Reavis, and for 
cause of action alleges that on the 15th day of November, 
1895, the defendant, Isham Reavis, entered into a contract 
with William Deroin, by the terms of which contract the 
said William Deroin leased to Isham Reavis for a period 
of five years the east half of the northeast quarter of sec- 
tion 9, town 1, range 17, in Richardson county, Nebraska; 
that some time afterwards, about the 9th day of January, 
1896, the defendant, Isham Reavis, sublet said farm to 
one Peter Boltz; that the object in making said lease and 
sublease was to procure money to make a defense for the 
said Deroin, who had been informed against in the dis- 
trict court for Richardson county, Nebraska, and charged 
with shooting with intent to kill; that at this time C. F. 
Reavis was the county attorney of Richardson county, 
Nebraska, and as the public prosecutor was charged with 
the duty of, and did, prosecute said William Deroin on 
said charge; that said C. F’. Reavis was a son of the de- 
fendant, Isham Reavis, and the defendant, not wishing 
to appear as a defending attorney in said case, in which 
his son was acting as a public prosecutor, requested the 
plaintiff, James E. Leyda, and E. W. Thomas to appear 
in the district court during the latter part of the year 
1895 and look after the defense of the said William 
Deroin; that at the time said case of State of Nebraska 
v, William Deroin was pending in the district court for 
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Richardson county, Nebraska, during the years 1895, 1896 
und 1897, the plaintiff and E. W. Thomas did appear, 
at the reqnest of the defendant, and make the defense for 
the said William Deroin on said ‘charge; that said Isham 
Reavis collected, by virtue of the said lease, from Peter 
Boltz the sum of $450 as rent money on said land, and 
which money was to be used in the payment of fees to 
the plaintiff and E. W. Thomas for defending the said 
Deroin on said charge of shooting with intent to kill; 
that the said defendant, Isham Reavis, had no inter- 
est in the said $450, but held the same as naked trus- 
tee for the use and benefit of E. W. Thomas and this 
plaintiff; that the defendant, disregarding his duties as a 
. trustee in this matter and for the purpose of cheating 
and defrauding this plaintitf out of lis just proportion of 
said $450, concealed from this plaintiff all knowledge of 
said lease and sublease and his collection of said $450, 
and this plaintiff never knew until within about 30 days 
before this suit was brought that said lease and sublease 
had been made for his benefit, or that said Isham Reavis, 
as trustee, had collected said $450. A copy of said lease 
and sublease are hereto attached, marked exhibits ‘A’ 
and ‘B,’ and made a part thereof. Said trustee and 
defendant, Isham Reavis, has never paid the plaintiff his 
share of said $450, or any part thereof. Wherefore, plain- 
tiff prays that there may be an accounting had between 
plaintiff and defendant; that defendant be held a trustee 
of said fund, and that plaintiff have and recover from 
said defendant the sum of $225, being one-half the amount 
that said Isham Reavis collected as trustee of said fund, 
together with interest thereon at 7 per cent. per annum 
from the 9th day of January, 1896, and costs of suit.” 
That part of the original lease which is material to this 
action is as follows: “Said sum to be paid in the manner 
hereinafter stated, to wit, in services as attorney in de- 
fending said Deroin against two criminal .charges in the 
district court for Richardson county, also in the supreme 
court of Nebraska. That part of the sublease which is ma- 
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terial is as follows: “The said Peter Boltz is to pay to his 
lessor, Isham Reavis, for the use of himself and associates 
in the defense of William Deroin, as mentioned in said 
original lease to which this is attached, the sum of $450 
as their attorney fees for defending said Deorin against 
said charge in the district and supreme courts to a final 
issue, Said Deroin being defended by Isham Reavis, E. W. 
Thomas and J. E. Leyda; and it is agreed by the parties 
that after said attorney fees are paid the said Peter Boltz 
is to pay the remainder of the rent for the term to Wil- 
liam Deroin.” 

Defendant demurred to this petition on the ground that 
the petition did not state facts sufficient to constitute a 
cause of action. 

It appears from the petition that defendant employed 
plaintiff to appear in court and assist in the defense of 
Deroin. Deroin did not employ plaintiff. Defendant, as 
far as the petition discloses, being the only person liable 
to plaintiff, was not guilty of fraud by his subsequent 
conduct. The lease from Deroin to defendant does not 
create an express trust in favor of plaintiff, or any other 
person. It simply recites that the rental is to be paid to 
defendant for services’ as attorney in defending Deroin. 
It cannot be said that the sublease was made for plain- 
tiff’s benefit. The excerpt therefrom supra was a decla- 
ration on the part of defendant as to what he then intended 
to do with the rental, but it was not necessary for the 
creation of a valid lease. Defendant’s lessee was not in 
privity with plaintiff, and the declaration was no more 
than a statement of what defendant then intended to do 
with the funds of which he had control; and, for aught 
that appears in the petition, all the rent money may have 
been paid to Thomas. If so, it is not made to appear that 
plaintiff was wronged thereby. Plaintiff assumes that the 
making of the lease and his appearance in defense of 
Deroin, at the request of defendant, entitled him to re- 
cover one-half of the rent collected. In our opinion, the 
most serious trouble with plaintiff’s petition is the omis- 
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sion of certain allegations necessary to complete a cause 
of action. Plaintiff does not allege the value of his legal 
services, nor that he was not paid from sources other 
than the alleged trust fund. It was not sufficient for 
plaintiff to allege the existence of the trust fund, but he 
should have alleged that there was due him some amount 
which the fund was created to secure. 

We think the court rightly sustained the demurrer, and 
recommend that its judgment be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHARLES ALBERTS, APPELLEB, V. WILLIAM HUSENETTER, 
APPELLANT. 


Fitep DEcEMBER 7, 1906. No. 14,504. 


1. Damages: Evipence. In an action for damages to growing trees, 
evidence showing the effect the destruction of the trees had on 
the value of the land is admissible when the nature of the trees 
destroyed is such that they have no value, except with reference 
to and as a part of the real estate. 

2. Trial: DiscrETION oF CourRT. It is discretionary with the trial court 
to permit the jury to view property which is the subject of liti- 
gation. 

8. Evidence examined, and held that the damages awarded were not 
excessive, 


AppEAL from the district court for Brown county: 
WituraM H. WESTOVER, JUDGE. Affirmed. 


J. A. Douglas and A. W. Scattergood, for appellant. 
L. K. Alder, contra. 
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EPPerson, C. 


This action was brought to recover damages for the 
negligent burning of plaintiff’s cottonwood and mulberry 
trees. Plaintiff recovered judgment in the court below, 
and defendant appeals. 

The most important question argued pertains to the 
admission of evidence as to damages sustained. Plain- 
tiff as a witness in his own behalf was asked: “Now what 
effect does it (the grove) have upon the value of the land 
for the purposes for which you were using or preparing 
it, as a ranch?” Another witness was asked: “Now, can 
you fix the value of those trees in the vrove there, stand- 
ing there as growing timber, taken in connection with the 
effect they would have on the value of the land just prior 
to the fire?” Questions of like import were asked of 
other witnesses. Defendant’s objections to these ques- 
tions were overruled. The answers were favorable to 
plaintiff, and prejudicial if erroneous. This question was 
before the court in Kansas City & O. R. Co. v. Rogers, 48 
Neb. 653. During the trial of that case a witness testified 
to the amount of damages to his trees. On cross-examina- 
tion he was asked to give the basis of his valuation, and 
answered: “Because they were worth that to me as orna- 
mental trees.” “Q. What are the elements that enter 
into the estimate that you have made?. A. Adding to the 
value of the land and the farm.” It was held that a 
motion to strike out this testimony as to value was prop- 
erly overruled. In the case at bar, the elements making 
up the witnesses’ estimates of the damages were shown 
by the direct instead of the cross-examination. Other- 
wise, the two cases as to this point are similar. We can 
see no difference in principle. Plaintiff herein did not at- 
tempt to recover for damages to his land, nor to measure 
his damages by the difference in the value of the land 
before and after the fire. The witnesses testified to the 
value of the damaged trees before the fire and their value 
afterwards. In arriving at the value of the trees, it is 
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shown by the evidence objected to that they considered 
the trees valuable because they added to the value of the 
land. They were of little or no value when severed from 
the land. In other words, the wood or lumber, when 
severed, could not be practically utilized. This being 
true, the trees would have no market value. But it does 
not follow that they were worthless. In this state there 
is little natural timber, and in the western portion of the 
state but little timber of any kind. Brown county is in 
the territory unfavored by nature in-this respect. Trees 
have a value independently of their intrinsic worth as 
wood or for other purposes for which they maybe practi- 
cally utilized. They are ornamental. They furnish shade 
in the summer and shelter in the winter. When thus con- 
sidered, their value as growing timber must be estimated 
with reference to their situation as to the land or farm 
upon which they stood. In Union P. Rh. Co. v. Murphy, 
76 Neb. 545, this court held: “The measure of damages 
to growing trees, having no value for purposes of trans- 
planting, is the value of the trees with reference to the 
land in the situation in which they stood prior to the 
damage, less their value for practical purposes after- 
wards.” If we cannot consider the trees with reference — 
to the land, and as affecting the value of the land, then, 
under the case made, we must hold that plaintiff was not 
damaged by the burning of the trees. Defendant contends 
that the Rogers ease is contrary to Fremont, E. & M. VLR. 
Co. v. Crum, 30 Neb. 70, wherein it was held: “The meas- 
ure of damages is the amount of damage the trees and 
timber suffered by reason of the fire, and not the differ- 
ence in the value of the land with standing trees and 
timber before the fires and afterwards.” That rule was 
adhered to in Missouri P. R. Co. v. Tipton, 61 Neb. 49, and 
the same measure of damages applied to fruit trees. A 
discussion of these cases is unnecessary. The rule there 
followed does not preclude evidence relating to the effect 
the destruction of trees would have on the value of the 
land when the nature of the trees destroyed is such that 
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they have no value, except as they exist as growing timber 
with reference to and as a part of the real estate. 

2. After plaintiff’s evidence was introduced the court, 
on motion of the plaintiff, permitted the jury to view the 
grove. Defendant alleges error in this, contending that, 
if justified at all, the visit of the jury should have been 
after the introduction of all the evidence. Under the pro- 
visions of section 284 of the code, the viewing of property 
by the jury is entirely within the discretion of the trial 
court, and unless an abuse of discretion is shown the 
judgment will not be reversed. 

3. Defendant’s final contention is that the verdict is 
excessive. Several witnesses placed the value of the prop- 
erty destroyed at $1,000. Others at a less figure. We 
cannot say that $250 was excessive. 

The judgment should be affirmed, and we so recom- 
inend. 


AmMgEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. | 


FARMERS & MERCHANTS IRRIGATION COMPANY, APPELLANT, 
v. PHaspe A. BRUMBAUGH, APPELLEE. 


Firep DecEMBER 7, 1906. No. 14,530. 


Fraudulent Conveyances: Evmence. In an action to set aside an 
alleged fraudulent conveyance, it appeared that the debtor, prior 
to the date of the judgment sought to be enforced, was indebted 
to various parties in large sums; that it was then agreed between 
the debtor and his wife that if she should pay the indebtedness, 
which at that time exceeded the value of the land, she should 
have a deed to the premises. It°also appeared that the debtor’s 
wife had advanced most, if not all, of the purchase price of the 
farm; that the wife, in pursuance of the agreement, paid the 
indebtedness of her husband from her own funds in an amount 


\ 
. 
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exceeding the value of the land at the time the agreement was 
made, and secured a deed to the premises; that the creditor at 
the time of extending credit to the husband had full knowledge 
of the contract of the wife to purchase. Held, That the wife’s 
deed could not be set aside by the creditors of the husband as 
a fraudulent conveyance. 


APPEAL from the district court for Dawson county: 
Bruno O. Hosreruter, JUDGE. Affirmed. 


E, A. Cook, for appellant. 
Warrington & Stewart and H. M. Sinclair, contra. 


EPPERSON, C. 


The plaintiff company (appellant) brought this action 
against appellee, Phebe A. Brumbaugh, and John H. 
Brumbaugh, her husband, alleging, in substance, that 
on November 5, 1903, plaintiff recovered judgment against 
John H. Brumbaugh in the county court of Dawson 
county, and later filed a transcript in the district court; 
that execution was issued and returned nulla bona, and 
that John H. Brumbaugh is insolvent; that on May 17%, 
1890, the Union Pacific Railroad Company conveyed by 
warranty deed to John H. Brumbaugh certain land in 
Dawson county, and on July 12, 18938, Brumbaugh and 
wife conveyed the land to H. V. Temple as security for 
money loaned defendants and for no other purpose; that 
appellee knew of the indebtedness of John H. Brum- 
haugh to appellant and knew that the same had not been 
paid; that on July 24, 1902, Temple, .by quitclaim deed, 
conveyed the premises to appellee at the request of her 
husband, with the intent on the part of the said John H. 
Brumbaugh of defrauding this plaintiff; that at the 
time said land was conveyed to appellee she knew of the 
indebtedness of John H. Brumbaugh to plaintiff, and 
knew the same had not been paid, and knew that her 
husband had no other property from which said indebted- 
ness could be paid. Plaintiff prayed that the conveyance 
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of Temple to appellee be sect aside and the land decreed to 
be the property of John H. Brumbaugh, and that ap- 
pellee be decreed only to have a lien thereon for money 
advanced by her for said John H. Brumbaugh, and for 
such other relief as may be just and equitable. Plaintiff 
introduced testimony tending to support the allegations 
of his petition. 

Appellee alleged and proved that she was the wife of 
John Ii. Brumbaugh; that she and her husband came to ° 
Lexington, Nebraska, in 1884; that she has been engaged 
in business for herself from that date to the present time; 
that she carried a $5,000 stock, and had purchased several 
residence properties with her own funds; that sbe ad- 
vanced from her own funds the purchase price of the farm 
in question, and paid for the improvements thereon; that 
her husband became indebted to the bank of which Temple 
was cashier, and also to other parties, in large suns, and 
the land was deeded to Temple as security; that in Jan- 
uary, 1897, an oral agreement was entered into between 
appellee and her husband, by the terms of which it was 
agreed that appellee should pay off her husband’s said in- 
debtedness and have the land; that a written contract was 
made by appellee with Temple, whereby Temple agreed 
to convey the land to appellee when the indebtedness to the 
bank was fully paid. It is undisputed that, in pursuance 
of this understanding between the parties, appellee paid 
from her own funds more than $8,525.73 of her husband’s 
said debts, and.paid the taxes and placed improvements 
on the land, and thereupon Temple trausferred the prem- 
ises to her. The evidence of both parties discloses that 
in 1897, when the contracts above referred to were made, 
the land was worth only $4,000 or $5,000. In conformity 
to the prayer of appellee’s answer, the court dismissed 
plaintiff’s action and quieted the title to the land in ap- 
pellee. Plaintiff appeals, contending that the decree is 
not sustained by the evidence and is contrary to law. 

We are convinced that the learned trial judge reached 
the only conclusion warranted by the evidence. It is clear 
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that Mrs. Brumbaugh advanced most, if not all, of the 
purchase price of the land, and paid $8,525.73, and more, 
from her own funds for the deed froin Temple to herself. 
The premises, therefore, are not subject to the payment 
of the husband’s debts created after Mrs. Brumbaugh pur- 
chased the land. Again, it appears that Temple held the 
title as security, and had entered into the written con- 
tract to convey to appellee; that Temple was an officer of 
the plaintiff company, and, as such, in 1900 took from 
Brumbaugh the note upon which plaintiff obtained the 
judgment here sought to be enforced. We must conclude, 
therefore, that plaintiff extended credit to the husband 
with full knowledge of the appellee’s title to the land, and 
thereby the question of fraud—the foundation of plain- 
tiff’s action—is eliminated from the case, 

The district court was clearly right in dismissing the 
action and quieting title in appellee, and we recommend 
that the judgment be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


JOHN FLANAGAN, APPELLANT, V. WILLIAM C. FABENS 
ET AL,, APPELLEES, 


Fitep DECEMBER 7, 1906. No. 14,533. 


1. Review: Evmencre. The verdict of a jury based upon conflicting 
evidence will not be set aside by this court when sustained hy 
competent evidence. 

: Harmiess Error. Rulings of the trial court upon the re- 

ception and rejection of evidence, held without prejudicial error. 


2. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REbDICK, JUDGE. Affirmed. 
48 
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John T. Cathers, for appellant. 


Howard B. Smith and Charles Battelle, contra. 


EPPERSON, C. 


November 16, 1870, William C. Fabens became the 
owner of block 9, in Boyd’s addition to the city of Omaha, 
and has since held the record title thereto, except two lots 
which were sold in 1899. John Flanagan brought this 
action in ejectment claiming to have acquired title to all 
of block 9 by adverse possession from 1868 to 1899, at 
which time he alleges he was unlawfully ejected therefrom. 
Trial was had resulting in a verdict and judgment for 
defendants and plaintiff appeals. 

1. Plaintiff now contends that the verdict is not sus- 
tained by the evidence. He testified that he farined the 
land in controversy from 1868 to 1899. His testimony was 
corroborated by several witnesses, especially as to the use 
of the land subsequent to 1880. On the other hand, de- 
fendant and his witnesses directly contradicted plain- 
tiff’s testimony as to the possession of the land, except, 
as to one or two years. Manifestly the jury’s finding on 
this conflicting evidence cannot be disturbed by this court. 

2. While plaintiff was on the stand, the following 
questions were asked: “Q. State whether or not you were 
in possession of block 9, which is the land in controversy 
here? (). Did you all of that time have the exclusive use 
and occupancy of that land?” Defendants objected as 
incompetent, immaterial, irrelevant, and calling for the 
conclusion of the witness, and the court sustained the 
objections. The first question was indefinite as to time, 
and an answer thereto would subserve no useful purpose. 
The last question was, perhaps, calling for the conclusion 
of the witness, and was for that reason subject to ob- 
jection. However, further examination of this witness 
brought out the facts sought, and the ruling of the court 
was without prejudice. Other assignments, challenging 
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the court’s rulings on the reception and rejection of evi- 
dence, are called to our attention, but, upon examination, 
are found to be without merit, and do not require dis- 
cussion. 

No prejudicial error is disclosed in this record, and we 
recommend that the judgment of the district court be 
affirmed. 


AMES and OLDHAM, CC.,, concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STATH OF NEBRASKA FT AL., APPELLEES, V. SEVERAL PARCELS 
OF LAND ET AL., APPELLANTS, 


Firen DECEMBER 7, 1906. No. 14,552. 


Cities: IMPROVEMENTS: PeETiTion. The evidence examined, and held 
insufficient to support a finding that appellant Gibson was paid 
a consideration for signing a petition for local improvements. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupcGE. Reversed. 


A. H. Murdock, for appellants. 
W. C. Lambert, contra. 


EPPERSON, C. * 


This is a suit wnder the scavenger act to foreclose cer- 
tian special: assessments levied by the city of South 
Omaha, against the property of L. C. Gibson. It is con- 
ceded that the special tax is void, and the only point at 
issue is whether Gibson is estopped to question the va- 
lidity of the assessment. 

The lower court found that Gibson was the owner of 
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the property described in the petition, and that he was 
paid a consideration for signing the petition and was 
estopped from questioning the validity of the tax. The 
record discloses that Cash Brothers contracted with the 
city to grade the strects in question, and on November 2, 
1899, lodged with the city clerk the following order: 
“South Omaha, Nebraska, Nov. 2, 1899. To the City Clerk 
of the City of South Omaha, Neb. Dear Sir: You are 
hereby authorized and directed to issue and deliver to L. C. 
Gibson a warrant on grading district No. 42 (being for 
the grading of 22d st. between N & O sts. in the city of 
South Omaha) for a sum equal to the amount of grading 
tax assessed and made a lien on the east eighty (80) feet 
of Jots one (1) and two (2), in block one hundred and 
twelve (112), and the north } of lot three (3), in block 
one hundred and twelve (112), South Omaha, Nebraska. 
The refunding to him of a sum equal to the tax (to be 
assessed against the above described lots owned by him) 
for the grading of the said street as above specified is a 
consideration offered to him by me for his signature to 
the petition to grade the said strect, which said signature 
to grade it is understood will be withdrawn unless the 
grading of said street in said district shall be without 
cost to him. Cash Bros. Witness, R. A. Carpenter.” 
It further appears that a warrant was issued to Cash 
Brothers, of which the following is a copy: “$360.90. 
City of South Omaha, State of Nebraska. Amount levied 
$———.. Am’t. issued. $375.90. No. 4. South Omaha, 
Neb. 4-10-900. City Treasurer: Pay to Cash Bros. or 
order, three hundred and sixty 90-100 dollars for grading 
22 N to O and charge to the account of G. Dist. No. 42 
fund. A. R. Kelly, Mayor. S. C. Shrigley, City Clerk. 
(Seal).” Stamped on the face of the warrant are the 
following words and figures: “Assignment to R. A. Car- 
penter, City Clerk.” Paid Apr. 10, 1900. F. A. Broad- 
well, City Treas, South Omaha, Neb.” Stamped on the 
back thereof are the following words and figures: “Pre- 
sented and registered for payment, Apr. 10, 1900. Not 
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paid for want of funds. I’. A. Broadwell, City Treas. Reg. 
No. , page 186.” There was also written in ink across 
the back of the warrant: “L. C, Gibson.” 

No other evidence was introduced tending to show that 
Gibson received a consideration for signing the petition. 
It does not appear that the order above referred to was 
delivered to Gibson, or acted upon by him. The order 
was dated prior to the awarding of the contract to Cash 
Brothers, and how it was foreseen that they would be the 
successful bidders is not disclosed. There is no evidence 
that the warrant was delivered to Gibson, nor that he re- 
ceived the proceeds therefrom. Neither was it shown that 
the signature “L. C. Gibson” on the back of the warrant 
was in the handwriting of Gibson, nor that Cash Brothers 
indorsed the warrant. We are unable to draw the infer- 
ence from the evidence contained in this record that 
Gibson received a consideration for signing the petition, 
and hence decline to discuss the question of estopppel at 
this time. The evidence under review being “written evi- 
dence,” the finding of the lower court thereon does not 
have the binding effect upon this court claimed for it by 
appellee’s counsel. Faulkner v. Simms, 68 Neb. 299. The 
evidence, aS now presented, is insufficient to sustain the 
finding that Gibson was estopped from questioning the 
validity of the special assessment, and we recoinmend 
that the judgment of the district court be reversed and 
the cause remanded for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED. 
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GEORGE M. NICHOLSON, APPELLER, V. City or SouTH 
OMAHA, APPELLANT, 


Firep December 7, 1906. No. 14,508. 


1. Cities: Action ror Damacss. Section 107, ch. 17, laws 1903, does 
not require the presentation to the city council of a claim for 
damages for a personal injury sustained in consequence of a 
defective street or sidewalk of the city, and an appeal from the 
action of the council thereon. An original action may be main- 
tained therefor in the district court. 


2. Negligence: QUESTION FoR JuRY. It is not the plaintiff's knowledge 
of the defect in a walk or street that precludes his recovery, but 
his want of such care as a prudent man would exercise in view 
of the danger. This is usually a question for the jury. 


ApPrAL from the district court for Douglas county: 
HowarkD KENNEDY, JR., JUDGE. Affirmed. 


W. C. Lambert and S. L. Winters, for appellant. 
T. J. Nolan, contra. . 


DurFFin, C. 


The plaintiff and appellee, George M. Nicholson, 
brought this action against the city of South Omaha to 
recover damages alleged to have been sustained on Oc- 
tober 31, 1903, in consequence of the defective condition 
of a sidewalk extending along the east side of Thirteenth 
street between M and N streets in said city. A verdict was 
returned in favor of the plaintiff below for $500, and from 
a judgment entered thereon the defendant city has ap- 
pealed. It is one contention of the city that the court 
had no jurisdiction to try the case; that by the provis- 
ions of section 107, ch. 17, laws 1903, the claim was one 
which had to be presented to the city council for its action, 
and an appeal taken from the finding of the council to 
the district court if the claimant was not satisfied with 
the amount allowed him. A construction of that section 
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is not free from difficulty, but-careful consideration of the 
question leads us to believe that the claimant might reach 
the district court by an original action commenced therein 
and was not driven to taking an appeal from the action 
of the council. So far as necessary to an understanding 
of the question involved, the provisions of the section are 
as follows: “All claims against a city, including unliq- 
uidated claims for damages to person or property, must 
be presented in writing, with a full account of the items, 
verified by the oath of the claimant, his agent, or attorney, 
that the same is correct, reasonable and just, and no claim 
shall be audited or allowed unless presented and _ veri- 
fied as provided for in this section and read in 
open council. All claims against a city must be 
filed with the city clerk, and when the claim of 
-any person against the city is disallowed in whole 
or in part by the city council, such person may ap- 
peal from the decision of said city council to the district 
court of the same county by causing a written notice to 
be served on the city clerk of said city within twenty (20) 
days after making such decision.” Then follows provis- 
ions for taking the appeal and getting the record into the 
district court. After providing the steps necessary to an 
appeal, the section continues: “No city shall be liable for 
damages arising from defective streets, alleys, sidewalks, 
public parks, or other public places within such city, un- 
less a notice in writing of the accident or injury or dam- 
age complained of, with a statement duly verified, by the 
claimant, his agent, or attorney, setting forth the nature 
and extent of such injury or’damage, and of the time when 
and the place where the same occurred, shall be proved to 
have been filed in the office of the city clerk within twenty 
(20) days of the date of the injury or damage complained 
of, and it is hereby made the duty of the clerk to keep a 
record of such notice showing the time when and by whom 
such notice was given and describing the defect com- 
plained of, and report the same to the city council at its 
next meeting: Provided, that in all cases of claims for 
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injuries to the person, the person claiming to have been 
injured shall, at any time after giving notice of such 
injury, be subject to a personal examination by the city 
physician and such other physician as the city attorney 
may designate, or by either of them, for the purpose of 
ascertaining the,extent and character of the alleged in- 
jury, and a refusal to submit to such examination shall 
bar any action and all right to recover damages thereon 
against the city. All actions against such city for dam- 
ages or injury to person or property hereinafter sustained 
by reason of the negligence of such city must be brought 
within six (6) months from the date of sustaining the 
same.” 

Relating to claims founded on contract, express or im- 
plied, whether the damages be liquidated or unliquidated, 
the presentation of such claims to the city council for its 
action, and an appeal therefrom, is clearly contemplated 
by the first part of the section. So, too, we think that on 
claims sounding in tort, in those cases where the claim- 
ant might maintain an action against the city at common 
law, a presentation to the city council, and an appeal from 
its action, is the only way of reaching the district court. 
The latter part of the section, however, seems to contem- 
plate that class of actions not known to the common law 
and given to a party by statute, viz., damages for per- 
sonal injuries arising from the neglect of the city to keep 
its streets, alleys, sidewalks, public parks or other public 
places within the city in proper repair and safe condition 
for use by the public. So far as this class of actions is con- 
cerned, there is no doubt that, in order to recover, the 
claimant must bring himself within every provision of the 
statute giving him a right of action. The common law did 
not recognize such a claim. The legislature, in giving a 
right of action therefor, may impose upon the injured 
party any condition which it thinks proper. One con- 
dition is that he shall, within 20 days, give notice in writ- 
ing to the city council of the nature and extent of his in- 
juries, and of the time when and the place where the 
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injury occurred. Another is that he shall submit himself 
to an examination by the city physician or a physician 
named by the city attorney; and a third is that his action 
for damages shall be instituted within six months. It is 
a general rule in the construction of statutes that each 
of its provisions shall, if possible, be given effect. There 
is no need of limiting the time within which an action 
must be commenced, if the only way of reaching a court is 
by appeal from the city council; and it is hardly permis- 
sible to say that a statute limiting the time for commenc- 
ing an action does not contemplate a right to bring an 
action by the party thus limited. It seems to us that the 
statute contemplates two classes of claims: One where 
action must first be had by the city council and an ap- 
peal taken by the claimant, if not satisfied with the al- 
lowance made; and the other for dainages sustained in 
consequence of negligence on the part of the city for fail- 
ure to keep its streets and other public places in proper 
repair, in which cases the injured party may commence 
directly in the courts of the state, first giving notice of 
the time, place and extent of his injury. This conclusion 
is somewhat strengthened by the general rule that the 
jurisdiction of Superior courts cannot be taken away, ex- 
cept by express words or by necessary or irresistible im- 
plications. 23 Am. & Eng. Ency. Law (1st ed.), 406, 407, 
and cases cited. Another circumstance, while not of con- 
trolling weight, leads to the same conclusion. At the next 
session after the enactment of the section in question, the 
legislature, with the evident purpose of making plain the 
proceedings to collect claims against the city, amendeil 
the section so that it now reads: “All claims and de- 
mands against the city, wheth:r of contract or in tort, 
must be presented in writing and filed with the city clerk 
thereof. When disallowed, in whole or in part, the city 
clerk shall notify. the claimant in writing, his agent or at- 
torney, within five days thereafter. The netice may be 
served by any sheriff or his deputies, by any poticeman or 
constable, and if the claimant is a nonresident, the clerk 
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shall notify him by mail. The claimant may appeal from 
the order or decision of the city council by causing a writ- 
ten notice to be served upon the city clerk within twenty 
days after the order or decision, of his intention to appeal.’”’ 
The statute then defines the steps necessary for perfecting 
the appeal, and provides for an appeal by a taxpayer of 
the city who thinks the allowance too large. It is then 
further provided as follows: “All claims and demands 
against the city, except those for damages to property, or 
for the taking of property for public purposes, and those 
for injury to the person or property on account of negli- 
gence and those for fixed salaries and compensation of the 
officers and employees of the city, must be presented as 
aforesaid giving a full, and correct account of the items 
sworn to by the claimant, his agent or attorney, that the 
same are full, correct, complete, reasonable and just.” 
Laws 1905, ch. 20, sec. 107. 

It will be observed from this reading of the statute as 
amended that claims for the taking of property for public 
use and those for injury to the person or property on ac- 
count of negligence are not required to be presented to 
the city council, and that original action may be brought 
against the city in the district court notwithstanding the 
broad language of the first part of the statute requiring all 
claims and demands, whether of contract or in tort, to be 
so presented. The uniform course of legislation in this 
state has been to allow original suits to be brought against 
municipalities in cases of personal injury, and we cannot 
now call to mind any act of the legislature denying to one 
having a cause of action against a municipality for a per- 
sonal injury received the right to institute an action in 
court for his damages without first presenting his claim to 
the governing body of the municipality for allowance. The 
right of one suffering from a personal injury to-.present 
his claim to the city council for allowance cannot be dis- 
puted, and if he does so, then, in order to recover a greater 
amount than allowed by the council, he must, under the 
statute now in force, proceed by way of appeal to the 
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district court. Relating to such procedure the statute 
now reads: “When any such claim is disallowed, in whole 
or in part, * * * the claimant may appeal from the 
order of the council in the manner hereinbefore provided ; 
and failing to appeal as hereinbefore provided, he shall 
not be entitled to recover thereon in any court on any 
claim, an amount in excess of the allowance made him by 
the council.” This clause of the statute clearly recognizes 
the right to commence an original action in the district 
court after a claim has been disallowed in part, but limits 
the recovery to the amount allowed by the council. If the 
claimant prefers a judgment of the court rather than an 
order of the council allowing his claim, the statute, we 
think, still contemplates his right of action to recover such 
damages as he may prove, not, however, exceeding that al- 
lowed by the council; his only advantage being to change 
his claim against the city to the form of a judgment instead 
of an allowed claim. 

A second claim made by the city is that the plaintiff 
himself was negligent, and that contributed directly to 
his injury. The ac ident happened in the evening after 
dark. There was no street light in the near vicinity of the 
place where the accident is claimed to have occurred. The 
plaintiff is an old man and somewhat enfeebled. The evi- 
dence for the plaintiff shows that the walk had been de- 
fective for some months. It shows, further, that the plain- 
tiff himself knew of the defective condition of the walk, 
and had passed it on numerous occasions, as it was the 
only passable way to reach the city from the place of his 
residence during bad weather and a muddy condition of 
the ground. He frankly states that on the night in ques- 
tion he was not thinking of the dangerous condition of 
the walk at the time he approached it, that his mind was 
absorbed by a matter of business upon which he had been 
engaged during the day and which he was anxious to con- 
clude. He does not claim that his attention was diverted 
by any passing object or by anything taking place which 
distracted his attention. Under this state of the evidence 
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the city asked the following instruction: “You are further 
instructed that the testimony of the plaintiff shows that 
at the time of the alleged injury he was not thinking of 
the defect in the sidewalk, and was making no effort to 
avoid stepping therein; that his attention was not else- 
where attracted by any object or circumstance, but was 
simply occupied by his own thoughts, and that he was 
not deceived or misled by darkness as to the whereabouts 
of the defect; that the plaintiff was at that time not using 
the care and caution required of him, and that he was 
guilty of contributory negligence and is not entitled to 
recover in this case, and your verdict will, therefore, be for 
the defendant.” 

We think this instruction assumes as a fact one element 
that was not clearly shown and which was properly left 
to the jury. It is not at all clear, as stated in the instruc- 
tion, that the plaintiff was not deceived or misled by dark- 
ness as to the whereabouts of the defect. On his cross-ex- 
amination the question was plainly put to him whether 
he could have seen it if he had been thinking about it, and 
his. answer is: “It was dark; I do not know.” The fif- 
teenth instruction of the court gave to the city every ad- 
vantage to which we think it was entitled regarding the 
plaintiff’s knowledge of the condition of the walk and the 
care required of him to avoid an injury. As stated in 
many cases, it is not the plaintiff’s knowledge of the defect 
in a walk or street that precludes his recovery, but it is 
his want of such care as a prudent man would exercise in 
view of the danger. This is usually a question which 
must be left to the jury, and it is only in a clear case that 
the court will, as a matter of law, direct a verdict in con- 
sequence of contributory negligence on the part of the 
plaintiff. The case appears to have been carefully and 
fairly tried, and, while we would not have been dissatis- 
fied with a verdict for the defendant, we cannot say that 
any errors of law prejudicial to the city are shown by 
the record. 
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We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


LBy the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ALPHILDA NELSON, APPELLEE, V. WILLIAM H. SCHMOLLER 
ET AL, APPELLANTS. 


Fitep DrcemBer 7, 1906. No. 14,526. 


1. Justice of the eace: JupDGMENT: ENTRY. The entry of a judgment 
by a justice of the peace, although informal and not technically 
exact, is sufficient as against a collateral attack, if his docket 
entry, taken as a whole, shows that he reached and entered a 
conclusion as a final determination of the action then pending 
before him. Fowler v. Thomsen, 68 Neb. 578, 


2. Conversion. The plaintiff in a replevin action cannot be held for 
conversion of the property taken on the writ pending a trial of 
the cause, unless he has sold or otherwise appropriated the prop- 
erty, and such an action will not lie after judgment finding him 
entitled to the possession on account of a special ownership, un- 
less he has done some act in relation to the property inconsistent 
with the right conferred on him by the judgment. 


APPEAL from the district court for Douglas county: 
Ler S. ESTELLE, Jupex. Reversed. 


A. S. Ritchie and Charles L. Fritscher, for appellants. 


John F. Stout and A. C. Wakeley, contra. 


DurFrin, C. 

December 6, 1899, Schmoller & Mueller, the appellants, 
commenced an action in replevin in justice court against 
Alphilda Nelson, the appellee, to recover possession of a 
certain piano. The case was tried January 15, 1900, and 
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the following judgment entry made by the justice: “Plain- 
tiff and defendant appeared by their attorneys. A. C. 
Mueller and W. H. Schmoller, plaintiffs, and Charles E. 
Adolf, bookkeeper of plaintiffs, having been duly sworn 
and testified, after consideration the court finds the right 
of possession of property in controversy to the plaintiffs 
and assess his damages for the tention of same at one cent 
and the defendant pay costs. Witness my hand this 15th 
day of January, 1900. William Alstadt, Justice of the 
Peace.” Mrs. Nelson appealed to the district court, 
where, as appears from a stipulation of parties, the appeal 
on plaintiff’s motion was dismissed and the justice court 
ordered to proceed with the execution of judgment. 
Thereafter, and on December 7, 1903, this action was com- 
menced to recover from Schmoller & Mueller the value of 
the piano in controversy, upon the theory that the same 
had been converted by the defendants. The answer justi- 
fied the taking of the piano by the defendants, alleging 
that prior to such taking they leased the piano to the 
plaintitf, and that title thereto and ownership thereof had 
at all times been in the defendants; that on December 6, 
1899, the defendants commenced suit in replevin to re- 
cover possession of the property, and that on January 15, 
1900, on a trial before Justice Alstadt, a judgment was 
rendered adjudging the right of possession and right of 
property to be in Schmoller & Mueller; that an appeal 
from said judgment to the district court had been dis- 
missed, and the case remanded to the justice court, and the 
judgment of the justice had ever since remained in full 
force and effect. After the plaintiff had introduced her 
evidence, which included the judgment entry above 
quoted, together with a full transcript of the proceedings 
had before the justice in the replevin action, the court di- 
rected the jury to return a verdict for the plaintiff, upon 
which judgment was entered, and Schmoller & Mueller 
have appealed. 

It is argued with great earnestness that the entry by 
the justice on the final trial amounts to nothing more 
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than a finding, upon which no judgment has ever been 
entered, and that no final judgment has yet been entered 
_ in the replevin action. Numerous cases are cited in sup- 
port of this contention, and Brounty v. Danicls, 23 Neb. 
162, which was also an action in replevin, is especially 
relied upon by the appellee. In that case the material 
part of the judgment entry objected to was as follows: 
“Whereupon, after having duly considered the evidence 
offered by plaintiff, the court finds that the right to the 
property and right to possession of said property, when 
this action was commenced, was in the plaintiff, and as- 
sess his damages in the premises in the sum of $35; and 
also his costs herein expended, taxed at $9.20.” Relating 
to this entry this court, by chief justice Rress, said: “The 
questions presented by this record are: First, was there a 
judgment rendered in the county court? * * * As to 
the first question we think there can be no doubt. A judg- 
ment is defined to be ‘a final determination of the rights 
of the parties in the action.’ Civil code, sec. 428. In this 
case there is simply a finding of fact as to the ownership 
of the property and the assessment of damages. * * * 
In the proceedings now under consideration, we find 
that the county judge in effect rendered the finding and 
verdict upon the facts, similar to what is required of a 
jury in a similar case. Nothing more can be claimed for 
it. This being done, it then remained for the county court 
to render judgment against the defendant, which was not 
done. A finding in fact is not a judgment.” If this case 
and several others cited by the appellee were the only 
authorities to guide us, we would be compelled to hold 
that the entry made by Justice Alstadt, and relied on by 
the appellants as constituting a judgment, was nothing 
more than a finding of facts corresponding to the verdict. 
of a jury; but in Fowler v. Thomsen, 68 Neb. 57 8, nearly 
all the cases heretofore passed on by this court relating 
to the sufficiency of a judgment entry by a justice of the 
peace were reviewed, and the rule finally adopted that the 
judgment entry is sufficient if it shows the relief granted, 
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and that it was made by the court whose record it is, and 
that this-rule is to be applied liberally to justice’s proceed- 
ings. For this purpose it was held that resort may be had 
to the marginal notes, to the files in the case and to the 
the entire record to ascertain what was done and who did 
it, and the judgment entry similar to the one in question, 
except that the action was on a money demand, was held 
to show a valid judgment, and not subject to collateral 
attack. 

In the case at bar the marginal notes on the justice’s 
docket refer, among other items, to the entry of a judg- 
ment and the taxation of the justice’s fees therefor, and 
the whole record shows without doubt that it was the in- 
tention of the justice to enter final judgment in the case. 
This intention, it would seem; under our last holding, is 
sufficient. As said in Fowler v. Thomsen, supra: “The 
question is, does this transcript, taken as a whulec, show 
that he reached that conclusion as a final determination 
of the action then pending before him? If it shows that 
he did, and that he entered it as such determination, until 
it Is reversed, it will suppoft an execution.” Assuming, 
as we must, that the judgment of the justice is not void, 
what are the rights of the parties? That conversion can- 
not be maintained by Mrs. Nelson for the conversion of a 
piano taken from her on the writ of replevin by Schmoller 
& Mueller while the action is pending, unless before the 
trial Schmoller & Mueller had sold and disposed of the 
Saine, is*a-question not open to controversy. There was 
no evidence before the court to show a conversion by 
Schmoller & Mueller before the trial in justice court. 
That question is, therefore, not in the case. The trial in 
justice court having resulted in a judgment finding 
Schmoller & Mueller entitled to the possession of the 
property, their retention of possession, unless they have 
done some act inconsistent with the rights conferred upon 
them by the judgment, cannot amount to a conversion of 
the piano. Their affidavit in replevin alleged “that the 
plaintiffs have a special ownership in the above described 
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property by virtue of a lease executed by defendant and 
given plaintiffs, and there is due the sum of $15.37.” It 
appears, therefore, from their own affidavit that their 
interest in the piano was a special interest, amounting to 
$15.37, and their right of possession would continue until 
this amount, with the costs of suit, was paid or tendered 
to them. The judgment of the justice must be construed 
in the light of the record made, and while it fails to de- 
scribe the interest of Schmoller & Mueller in the piano, 
that intcrest is fully set forth in their own application for 
the writ. If since the entry of the judgment Mrs. Nelson 
had paid them this amount, with the costs of suit, or 
made a tender thereof, then their interest in the piano and 
their right of possession has ceased, and their further re- 
tention of the piano would amount to a conversion; but no 
such payment or tender is alleged in the plaintifi’s pe- 
tition, nor was any evidence of such payment or tender 
offered. Neither was it shown that Schmoller & Mueller 
had sold the piano and converted the proceeds. It may be 
that Schmoller & Mueller are still holding the piano as 
security for their claim. In this condition of the case the 
court erred in directing a verdict for the plaintiff below. 
It may be that Mrs. Nelson will be able to amend her pe- 
tition, alleging facts showing a conversion by the appel-- 
lants, but on the record made the judgment of the district 
* court will have to be reversed and the cause remanded, and 
we so recommend. ~ 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED. 
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Heiney E. FREDRICKSON, APPELLANT, V. NICHOLAS 
SCHMITTROTH ET AL., APPELLEES.* 


Fitep DECEMBER 7, 1906. No. 14,536. 


New Trial: Joint Motion. Two defendants made separate answers, 

alleging separate and distinct defences to the plaintiff’s petition. 

The court directed a verdict for one defendant and a finding of 

6 cents damages in favor of the plaintiff against the other de- 

fendant. Plaintiff filed a joint motion for a new trial, which 

- was overruled. The verdict being good as to one defendant, the 

motion was properly overruled, and the judgment as to both 
must stand. Lydick v. Gill, 68 Neb. 273. 


APPEAL from the district court for Douglas county: 
HOWARD KENNEDY, JR., JUDGE. Affirmed. 


Faucett & Abbott, for appellant. 


A. 8. Ritchie, Charles L. Fritscher, B. F. Thomas and 
Carl BE, Herring, contra. 


DUFFIE, c. 


October 31, 1902, Schmitiroth purchased an automobile 
from Fredrickson for the sum of $1,000, and executed a 
promissory note for that amount due April 30, 1903, upon 
which note the defendant Mengedoht became surety. The 
note by its terms provided that title to the automobile. 
should remain in Fredrickson until the full amount of the 
purchase price was paid. Schmittroth claimed that the 
automobile was not giving satisfactory service, and it was 
placed in the possession of the Utah Automobile Company 
at Salt Lake City for the purpose of being overhauied and 
adjusted, Fredrickson doing this work through the above 
company as his agent. While the machine was in the pos- 
session of the Utah Automobile Company, the evidence 
tends to show that Mengedoht hecame alarmed lest he 
should have the note to pay, and made Fredrickson the 

* Rehearing allowed, See opinion, p. 724, post, 
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following written proposition: “Mr. H. E. Fredrickson, 
Omaha, Neb. Dear Sir: In regard to the machine sold to 
Mr. Schmittroth on note which bears my signature, I ask 
you to have the machine shipped here and put in running 
order. If Mr. Schmittroth is unwilling to take the ma- 
chine after it has been made to run and will not pay for 
it, I will take the machine and pay for it, and take up the 
note which was given for the machine, and also pay the 
freight from Salt Lake City to Omaha. It is understood. 
that the note is not to draw any interest. Fred Menge- 
doht.” Fredrickson instructed the company in Salt Lake 
City to ship the machine to Omaha, and then a short time 
after its arrival here he repaired the machine, and there is 
evidence tending to show that after testing it Mengedoht 
was satisfied with its operation, and agreed to accept and 
pay for it. This suit was originally commenced June 3, 
1903, against Schmittroth and Mengedoht upon the note 
given for the machine. The case was passed from term to 
term until after the machine was shipped to Omaha and 
repaired, and until Mengedoht finally refused to take 
and pay for the machine, after which an amended petition 
was filed by the plaintiff, the amendment setting up a 
cause of action against Mengedoht upon his written prop- 
osition above set forth and the acceptance of the same by 
the plaintiff. At the conclusion of the evidence the court 
directed a verdict for the defendant Schmittroth, and it 
further directed a verdict in favor of the plaintiff and 
against Mengedoht for damages in the sum of 6 cents, 
Judgment was entered upon these verdicts, from which 
the plaintiff has appealed. 

Both of the defendants filed answers in the case, the 
answers setting up different and separate defenses. The 
motion for a new trial was a joint motion, and the order 
overruling the same is alleged as error. It has long been 
the settled rule of this court that, where a motion for a 
new trial is insufficient as to one defendant, it should be 
overruled. Long v. Clupp, 15 Neb. 417; Scott v. Chope, 
83 Neb. 41; Dorsey v. McGee, 30 Neb, 657; McDonald v. 


= 
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Bowman, 40 Neb. 269; Lydick v. Gill, 68 Neb. 273. The 
district court was of opinion that the contract of sale of 
the automobile was rescinded by Fredrickson when, on the 
request of Mengedoht, he ordered the same shipped from 
Salt Lake City to Omaha without the consent of Schmitt- 
roth. In this we think the-court was correct. He cer- 
tainly could not recover the consideration for the automo- 
bile after having taken possession and while retaining 
possession thereof. The motion was, therefore, properly 
overruled as to the defendant Schmittroth, and, this being 
so, under the authorities above cited, we cannot inyesti- 
gate any of the other questions raised by the appellant or 
reverse the judgment. If the court committed no error 
in refusing a new trial, as it is clear that the judgment 
must stand if there was no error in denying the motion for 
a new trial, we recommend an affirmance, 


ALBERT and JACKSON, CC., concur. 


Ly the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed June 7, 
1907. Former judgment of affirmance vacated and judg- 
ment of district court reversed: 


1. Conditional Sale: Watver. A vendor, by commencing an action on 
a note given for the purchase price of a machine, by the terms 
of which the title thereto is not to pass to the purchaser until 
ful! payment is made therefor, will ordinarily be held to have 
waived his title to the property and have vested the title thereto 
in the vendee. 


Where, however, after commencement of such a 
suit, the vendor takes possession of the machine pending the 
action, with the consent of the vendee, for the purpose of re- 
pairing it and delivering it to a third person (the surety on the 
note) under a contract between himself and the surety only, 
and fails to redeliver it to the vendee, such conduct will relieve 
the vendee from his obligation to pay for the property. 
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3. Directing Verdict. Where the action proceeds against such surety 
on his agreement to take the property and pay the note given 
for its purchase price, and is defended on the ground of a breach 
of the agreement, if the evidence is conflicting the questions in 
issue should be submitted to the jury, and it is error for the 
court to direct a verdict for plaintiff for nominal damages only. 


BaRNES. J. 


This case comes here on appeal from a judgment of the 
district court for Douglas county. By our former opin- 
ion, ante, p. 722, it was held that the motion for a new 
trial was a joint motion as to both of the defendants, and, 
as the ruling in favor of defendant Schmittroth was cor- 
rect, the plaintiff was entitled to no relief. The case has 
been reargued, and we are now of opinion that our former 
decision was wrong. While but one motion for a new 
trial was filed in the court below, yet it appears to be not 
only joint but several in form, and asks for a new trial as 
to each of the defendants. Hence, the case of Lydick v. 
‘Gill, 68 Neb. 273, on which our former opinion was based, 
is not in point. Again, it appears that Lydick v. Gill was 
decided on its merits, and not upon the form of a motion 
for a new trial. It is true that matter was discussed in 
the opinion, but we have serious doubts as to the sound- 
ness of that discussion. We are therefore constrained to 
consider the several grounds presented by the appellant 
for a reversal of the judginent of the trial court. 

It appears that on the 31st day of October, 1902, the 
defendant Schmittroth purchased an automobile from the 
plaintiff I'redrickson for the sum of $1,000, which was 
later on delivered to him at Salt Lake City; that Schmitt- 
roth delivered to the plaintiff 4,000 shares of mining stock 
and his promissory note for $1,000, signed by defendant 
Mengedoht, as surety, and it was agreed that plaintiff 
should have the option to keep the mining stock in full 
payment for the automobile and return the note, or return 
the mining stock to Schinittroth within 90 days and retain 
the note as payment for the machine. By the terms of the 
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note the title to the machine was not to pass to Schmittroth 
until the purchase price should be fully paid. - Within the 
proper time plaintiff exercised his option, returned the 
nining stock and kept the note. Later on Schmittroth re- 
fused to pay for the automobile, and notified the plaintiff 
that he had left it with plaintiff’s agent at Salt Lake City, 
subject to his order, because it could not be made to run 
and was wholly worthless. The plaintiff thereupon at- 
tempted, through his agents, to put the machine in run- 
ning order, but failed to do so. He afterwards brought 
suit on the note in the district court for Douglas county 
against both of the defendants. Meanwhile the plaintiff 
continued his efforts to put the machine in running order, 
and negotiations were entered into between him and the 
defendant Mengedoht, which culminated in the following 
agreement: “Mr. H. E. Fredrickson, Omaha, Neb. 
Dear Sir: In regard to the machine sold to Mr. Schinitt- 
roth on note which bears my signature, I ask you to have 
the machine shipped here and put in running order. If 
Mr. Schinittroth is unwilling to take the machine after 
it has been made to run and will not pay for it, I will take 
the machine and pay for it, and take up the note which 
was given for the machine, and also pay the freight from 
Salt Lake City to Omaha. It is understood that the note 
is not to draw any interest. Fred Mengedoht.” The 
plaintiff accepted the agreement according to its terms, 
brought the machine to Omaha, Mengedoht paying the 
freight, and claims to have adjusted it, repaired it and 
put it in perfect running order, and to have offered to 
send it to Schmittroth, and that Schmittroth refused to 
receive and pay for it. He thereupon amended his peti- 
tion in the pending suit by setting up his new agreement 
with Mengedoht, and prayed for a judgment against both 
defendants for the purchase price of the machine. The 
defendants answered the amended petition separately, 
each admitting the execution of the written instruments 
sued on, and each pleaded fraud, misrepresentation and a. 
failure of consideration, in that the automobile could not 
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be made to run and was wholly worthless for the purpose 
for which it was sold. A trial was had on these issues, 
and at the close of the plaintiff’s evidence the court di- 
rected the jury to return a verdict for the defendant 
Schmittroth, and this order is assigned as error. 

The plaintiff’s brief contains a lengthy and Jearned dis- 
cussion of the rights and obligations of the parties under 
the several contracts, and especially as to the effect of 
the commencement of the action. It is contended that by 
bringing suit on the note in question the plaintiff elected 
to waive the ownership or title retained by him by the 
terms of that instrument; and the title to the machine 
thereupon vested fully and completely in the defendant 
Schmittroth. There is no doubt but this statement would 
be correct if the plaintiff had not taken the machine away 
from Schmittroth, and assumed the possession and own- 
ership thereof for the express purpose of carrying out his 
agreement with the defendant Mengedoht. His action in 
that behalf was inconsistent with such waiver, and, when 
he failed to put the machine in running order and rede- 
liver it to Schmittroth, he relieved him from his obliga- 
_tion to pay for it, and the court properly directed the jury 
to return a verdict in his favor. 

It is insisted, however, that the verdict should be set 
aside because it did not dispose of Schmittroth’s counter- 
claim for $156. By asking for the instruction complained 
of, and accepting the verdict, it seems clear that Schmitt- 
roth has waived his right to any relief on his counter- 
claim, and the plaintiff should not be heard to complain 
because no judgment was rendered against him thereon. 

It further appears that after the introduction of all of 
the evidence the defendant Mengedoht waived his right 
to recover on his counterclaim, requested the court to 
direct a verdict against him, and in favor of the plaintiff, 
for the sum of 6 cents: His request was granted, and the 
jury returned a verdict accordingly. This direction is 
complained of, and is also assigned as error. Much dis- 
cussion is indulged in by the plaintiff as to the nature and 
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effect of his contract with the defendant Mengedoht. It 
is insisted that his agreement did not amount to a nova- 
tion; that it was not a new contract, and did not affect 
the rights of the parties as they stood under the original 
agreements. We think all of this discussion is beside the 
mark; for it clearly appears that the case, as to the de 
fendant Mengedoht, was tried on the theory that the 
plaintiff had complied with the new agreement, had put 
the automobile in good running order, had tendered it to 
Mengedoht, and was therefore entitled to a judgment 
against him for the face of the note, the payment of which 
he had assumed by his new agreement. On this theory 
much evidence was introduced by both parties. One at- 
tempting to prove that the automobile was put in good 
running order and was a practical machine—and that it 
was tendered to the defendant; while the defendant at- 
tempted to show that the automobile would not run, was 
of no value whatsoever, and therefore he was justified in 
refusing to accept it, and carry out his contract to pay 
for it and take up the note in suit. 

It appears that Mengedoht defended the action upon 
the ground of a breach of warranty.; and, while this action 
was pending on the note, he made the contract which is 
set out in the opinion, by which he agreed, upon certain 
things being done by Mr. Fredrickson, he would take the 
automobile and would pay the note upon which he was 
sued. This agreement was set up in the supplemental 
petition, and the failure of the automobile as warranted 
being still insisted upon, the issue presented by the peti- 
tion and supplemental petition of the plaintiff and the 
answer of defendants tried, and the judgment upon this 
trial is the one here complained of. There seems to be no 
question in regard to the delivery of the automobile upon 
its sale to Schmittroth. It was never returned generally 
to Fredrickson, but he was allowed to take possession of 
it for a special purpose to enable him to comply with the 
contract that was made with a view to a settlement of the 
litigation. The question tried was whether Fredrickson 
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had complied with the terms of the supplemental agree- 
ment of settlement with Mengedoht, the surety. This 
question should have been submitted to the jury, and the 
court erred in instructing the jury to find a verdict for 
the plaintiff for nominal damages only. 

For the foregoing reason, our fermer judgment is va- 
cated, and the judgment of the district court is reversed 
and the cause is remanded for a new trial. 

REVERSED. 


JOHN WEIS, JR., APPELLANT, V. JOHN W. FARLEY ET AL., 
APPELLEES. 


Fitep DECEMBER 7, 1906. No. 14,559. 


Evidence examined, and held to justify the decree. & 


APPEAL from the district court for Boone county: 
JAMES N. PauL, JupGe. Affirmed. , 


J. 8. Armstrong, A. B. Garten and J. M. Armstrong, 
for appellant. 


H.C. Vail and W. W. Thompson, contra. 


DurFFIE, C. 


John Weis, a judgment creditor of John W. Farley, 
brought this action to subject certain property claimed 
by Mary J. Farley, Frank M. Ryner and Osborn Patter- 
son to the payment of his judgment. His bill was dis- 
missed by the district court, and he has appealed. He 
makes no complaint of the decree so far as it dimisses his 
bill against Ryner and Patterson, his whole complaint 
being that the evidence demands a decree subjecting the 
property claimed by Mrs. Farley to the payment of his 
judgment. Some time after her marriage in Michigan, 


/ 


730 NEBRASKA REPORTS. [ Von. 77 


Weis v. Farley. 


Mrs. Farley received $700 from her father’s estate. This 
money she loaned to her husband, or at least it was used 
in moving from Michigan, and in securing and improving 
a homestead in Boone county, Nebraska. The testimony 
is undisputed that, in consideration of this loan, the hus- 
band was to deed her 80 acres of the homestead. This was 
not done, but a timber claim adjoining the homestead was 
later purchased, the title taken in the name of Mr. Far- 
ley, who held it about two years and then conveyed to his 
wife through a third party. This conveyance, jit is 
claimed, was made in consideration of the money loaned 
by Mrs. Farley to her husband, but, even if that were not 
the case, it appears quite clearly from the evidence that 
Farley, at that time, was not so badly indebted as to ren- 
der ‘“e conveyance invalid, even if we regard it as a gift. 
This timber claim was later traded for a stock of boots 
and shoes, the ownership of which was vested in the hus- 
band, he giving to his wife a note for a little more than 
$1,700 on account of her ownership of the land traded 
for this stock. Later the stock of boots and shoes was 
traded for a stock of hardware, and about the time that 
Weis obtained his judgment against John W. Farley he 
conveyed the hardware stock to his wife by bill of sale in 
payment of the $1,700 note. It is this stock of hardware 
which is sought to be subjected to the payment of the 
plaintiff's judgment. <A careful reading of the evidence 
convinces us that Farley was indebted to his wife in the 
amount claimed, that the timber claim was conveyed to 
her on account of such indebtedness, that she assented to 
the sale of her timber claim for the stock of boots and 
shoes, taking her husband’s note for $1,700 for her in- 
terest in the land, and that the note has not been paid, 
except by transfer to her of the stock of hardware in con- 
troversy in this suit. Being a creditor of her husband, 
she had the same right as any other creditor to secure 
payment of the indebtedness, and fraud cannot be predi- 
cated upon such a transaction. 
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The decree of the district court is well supported by the 
evidence, and we recommend its affirmance. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
Opinion, the decree of the district court is 


AFFIRMED. 


GEORGE C. LETHERMAN ET AL., APPELLANTS, V. ADAM 
HAUSER ET AL., APPELLEES. 


Fitep Decemper 7, 1906. No. 14,329. 


1. Highways: Vacation. The statutory provision that a petition for 
the establishment or vacation of a public road shall be signed by 
at least ten electors residing within five miles of the road is 
jurisdictional. 


2. : JuRIsviction. The facts essential to the jurisdiction of a 
county board to establish or vacate a road must affirmatively 


appear on the record of the proceedings. 


$8. Nuisance: InJuncTION. A party complaining of a public nuisance 
is not entitled to relief by injunction, unless he shows some spe- 
cial injury to himself different from the common injury to the 
public. 

4, Highways: Vacation. An elector residing within five miles of a 
public road has such special interest therein, independent of that 
which he has in common with the public, as will enable him 
to maintain a suit to restrain the unlawful closing of such road 
to public travel. 

5. Injunction: Remepy at Law. On the facts stated, held that the 
plaintiff had no adequate remedy at law. 


APPEAL from the district court for Sherman county: 
Bruno O. Hostetter, JUDGE. Reversed with directions. 


Aaron Wall, H. M. Mathew and R. J. Nightingale, for 
appellants. 


T. 8. Nightingale, R. P. Starr and J. S. Pedler, contra. 
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ALBERT, C, 


This suit was brought to restrain the defendants from 
obstructing and closing an alleged public road. The peti- 
tion describes the road, shows that at least one of the 
plaintiffs resides within five miles of it, and charges that 
the defendants are obstructing and closing it to public 
travel. The defense is based on three grounds: (1) That 
previous to the obstruction and closing of the road by the 
defendants it had been duly vacated by the county board; 
(2) that the plaintiffs sustain no other or different injury 
from the obstruction of the road than that sustained by 
the public generally; (8) that plaintiffs have one or-more 
adequate remedies at law. ‘As to the first defense the 
court made no finding, but as to the others found for the 
defendants, and dismissed the suit. The plaintiffs appeal. 

The record shows that proceedings were had before the 
county board looking to the vacation of this road. But 
there are several reasons why such proceedings are not 
available as a defense to this suit, one of which is that 
they were not carried forward to a final order or judeg- 
ment vacating the road. Another reason is that the record 
of the proceedings before the county board fails to show 
that any of the parties who petitioned for the vacation of 
the road reside within five miles of it. Section 4, ch. 78, 
Comp. St. 1903, provides, in substance, that the petition 
for the establishment or vacation of a public road shall 
be signed by at least ten electors residing within five miles 
of the road to be established or vacated. That at least 
ten of the petitioners reside within five miles of the road 
is a jurisdictional fact which must affirmatively appear 
on the-record of the proceedings. Doody v. Vaughn, 7 
Neb. 28; Lesieur v. Custer County, 61 Neb. 612, and cases 
cited. As it does not thus appear in this case, the record 
is fatally defective. 

But it is insisted that the plaintiffs must fail because 
they have failed to show any special injury to themselves 
different from the common injury to the public. The acts 


VOL. 77] SEPTEMBER TERM, 1906. 733 


Letherman v. Eauser. 


charged against the defendants constitute a public nui- 
sance, and it is well settled that a party complaining of a 
public nuisance is not entitled to relief. by injunction unless 
he shows some special injury to himself, different from the 
common injury to the public. 1 High, Injunctions (4th 
ed.), sec. 762; 4 Pomeroy, Equity Jurisprudence (3d ed.), 
sec 1349; Taylor v. Portsmouth, K. & Y. Street R. Co., 
91 Me. 193, 64 Am. St. Rep. 216; Zettel v. City of West 
Bend, T9 Wis. 316, 24 Am. St. Rep. 715; Clark v. Chicago 
& N. W. R. Co., 70 Wis. 597, 5 Am. St. Rep. 187. But in 
this case at least one of the plaintiffs (Letherman) is an 
elector, and resides within five miles of the road in 
question. In the proceedings instituted before the county 
board for the vacation of the road he and the other plain- 
tiffs appeared and remonstrated against such action. In 
Throckmorton v. State, 20 Neb. 647, the relator asked a 
writ of mandamus to compel the county board to open a 
certain section line road. His right to maintain the suit 
was assailed on the same ground upon which plaintiffs’ 
right to maintain this suit is now assailed. But the court 
there held that the fact that the relator was an elector 
residing within five ‘miles of the road gave him such a 
special interest therein, independent of that which he had 
in common with the public, as would enable him to main- 
tain the suit. The reasoning in that case applies with 
equal force to this, and justifies the conclusion that the 
plaintiff Letherman at least has a sufficient special interest 
in the road, independent of such as he shares in common 
with the public, to enable him to maintain this suit. 

As to the third defense, so far as the plaintiff Lether- 
man is concerned, he has, as we have seen, a special in- 
terest in the road. It is his best and most available route 
to his market town and county seat. He has a present 
right to its use. The damages resulting to him by its ob- 
struction, while real and substantial, could hardly be 
ascertained by reference to any pecuniary standard. Pro- 
ceedings at law, whether civil or criminal, would not be 
sufticiently prompt to be effective. In such circumstances 
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injunction is the proper remecy. Elliott, Roads and 
Streets, ch. 33, p. 665; 1 High, Injunctions, secs. 594-596. 
See, also, Hidemilicr Jce Co. v. Guthrie, 42 Neb. 238. 

We discover no defense to this case as made by the 
plaintiff Letherman, and we recommend that the decree 
of the district court be reversed and the cause remanded, 
with directions to enter a decree in favor of the plaintiff 
Létherman, enjoining and restraining the defendants and 
their successors, agents and employees from obstructing 
or closing the road in question. 


DUFFIE and JACKSON, CC., concur. 

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
cause remanded, with directions to enter a decree in favor 
of the plaintiff Letherman, enjoining and restraining the 


defendants and their successors, agents and employees 
from obstructing or closing the road in question. 


JUDGMENT ACCORDINGLY. 


R. A. MCMaAstTrr, APPELLER, V. C. BE. DOUTHIT ET AL, 
APPELLANTS, 


FImep DECEMBER 7, 1906. No. 14,461. 


Evidence examined, and held to sustain the findings and decree of 
the trial court. 


APPEAL from the district court for Dixon county: 
Guy T. Graves, Jupce. Affirmed. 


C. A. Kingsbury and F. 8. Berry, for appellants. 
John V. Pearson and F'. A. McMaster, contra. 


ALBERT, C. 


The appellant Douthit built a house for the appellee. 
The other appellant furnished a large portion of the ma- 


VoL. 77] SEPTEMBER TERM, 1906. TB5 


MeMaster v. Douthit. 


terial. After the house was built, and within the time re- , 
quired by law, the appellants each filed a lien against the 
premises on which the house was built, Douthit claiming 
$1,329.86 for labor and material furnished by him, the 
lumber company claiming $1,169.86 for material fur- 
nished by it. Afterwards the appellee brought this suit 
against the appellants, alleging in effect, among other 
things, that the house had been erected under a contract 
between herself and Douthit, whereby it was agreed that 
he should furnish the labor and material necessary to 
build the house for $1,965, and that afterwards certain 
minur changes were agreed on, and the price thereof fixed, 
whereby the contract price was raised to $2,045, which 
amount had been fully paid to Douthit before his lien was 
filed; that she never had any contract with the appellant 
lumber company to furnish the material for the erection 
of the house, and that its contract therefor was with the 
appellant Douthit. She further alleges these liens stand 
of record and constitute a cloud on her title, and asks to 
have them canceled and the cloud removed. The appel- 
lants, in addition to certain defenses, each filed a cross- 
petition, asking a foreclosure of his lien. The court 
granted the appellee the relief prayed, and the appellants 
prosecute separate appeals. 

The case between the appellee and Douthit involves only 
a question of fact, the former claiming in effect that the 
latter agreed to build the house and furnish all the labor 
and material necessary therefor for $2,045, the latter 
claiming, in effect, that he agreed to build the house and 
to furnish the labor and material necessary therefor, but 
that no price was fixed. It is conceded that before the 
building was commenced the plaintiff submitted a rough 
plan thereof to Douthit, and that he offered to build the 
house for $1,850. The parties then took the rough plan 
to an architect, who prepared plans and specifications in 
detail. 

According to the testimony of the plaintiff’s husband, 
who acted for her throughout the entire transaction, there 
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was a little delay in getting the plans, and when the 
ground plan was brought to the attention of Douthit he 
insisted that it called for a house somewhat larger than 
the one he had agreed to build for $1,850; that after some 
discussion it was agreed that Douthit should proceed with 
the building, and should be allowed $1,965, instead of 
$1,850; that some minor changes were afterwards made, 
the price of which was fixed by agreement in advance, 
raising the entire price at which Douthit was to build the 
house to $2,045. In short, the testimony of this witness is 
to the effect that there was a definite and fixed price to 
be paid for the erection of the building. This testimony is 
corroborated by that of numerous other witnesses, who tes- 
tified, in effect, that at various times while the building was 
in progress Douthit complained of his contract, stated that — 
. he was losing money bv it, expressing the wish that he was 
out of it, all tending to show that he fully understood 
while the work was in progress that he was bound to finish 
the building at a fixed price. 

According to Douthit’s testimony, when the plans of 
the architect were first submitted to him, or a portion of 
them, he called the attention of appellee’s husband to 
the fact that such plans called for an entirely different 
house than the one he had agreed to build for $1,850, 
and that the appellee told him to proceed with the erec- 
tion of the house according to the plans and specifications, 
and she would pay him the difference, or what the work 
and material was reasonably worth. This testimony is 
corroborated by that of another witness, who testified to 
a conversation he overheard between Douthit and ap- 
pellee’s husband tending to show the same state of facts. 
3ut the force of this corroborating testimony is much im- 
paired by the subsequent testimony of the witness showing 
that he dealt with the parties on the theory that the 
consideration to be paid Douthit for building the house 
was fixed by contract. Aside from the testimony of this 
witness, the only evidence relied on as corroborating Dout- 
hit is such as tends to show that the amount for which 
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the appellee claims he agreed to build the house was far 
below what it was reasonably worth. To our minds, such 
evidence is entitled to little, if any, weight. If evidence 
that the obligations which a party has assumed by his con- 
tract are onerous and burdensome is to be received as evi- 
deuce that he never made the contract, it would be an easy 
matter to avoid a bad bargain. Besides, it sometimes hap- 
pens that a contractor purposely undertakes to erect a 
building for less than the work can be done, expecting to 
recoup On extras, or by a showing of such departures from 
the original contract aS would enable him to recover on a 
quantum meruit, Tle vecord would indicate that some- 
thing of that kind has been attempted in this case. We are 
satisfied that the appellee established her theory of the 
transaction by a clear preponderance of the evidence. 

We come now to the appeal of the luniber company. Its 
original cross-petition was framed on the theory that it 
had filed a subcontractor’s lien for material furnished to 
Douthit, as contractor, for the construction of the build- 
ing. It afterwards filed an amended cross-petition, 
framed on the theory that the matcrial was furnished 
under a direct contract with the appellee. The evidence 
is clear and conclusive that the material was furnished to 
Douthit. It was charged to him on the books of the lumber 
company. There is no evidence that we have been able to 
discover in the record tending to show a direct contract 
between the appellee and the lumber company for this 
material. On the contrary, the evidence adduced on be- 
half of this company itself shows that they knew that 
Douthit was under a contract to build the house for a 
stated consideration. Their agent who transacted the 
business for them testified on their behalf as a witness. 
Running through his testimony are to be found statements 
which show that at the time the material was furnished 
he had in mind the possiblity that Douthit might lose 
money on the contract and not be able to pay the bills 
for material furnished. Taking this evidence in connec- 
tion with the testimony hereinbefore referred to showing 
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a contract for the erection or construction of the building 
for a specified sum, it precludes the idea that Douthit was 
the agent of the appellee, or could bind her for this ma- 
terial, or that the lumber company had any reason to 
believe he had. The lumber company’s rights, if it has 
any, are those of a subcontractor, but, as it made its 
election in the district court to proceed on the theory 
that it had a direct contract with the appellee to furnish 
this material, it is bound by that theory now. It might be 
said, in passing, that its election to proceed on that theory 
was not ill advised, because, under the evidence, its lien 
would be defeated on either theory. 

The decree of the district court is clearly right, and 
we recommend that it be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


ANNA DD). SCHALLENBERG, APPELLEE, V. CARL KROEGER 
BT AL, APPELLANTS. 


Freep DecEMBER 7, 1906. No. 14,541. 


4. Suits: Consotmation. Where the defendant in a suit to quiet title 
files a separate suit against the plaintiffs asking the same relief 
against them with respect to the same property, and the two 
suits are consolidated, the parties are in no different position 
than if, instead of a separate suit, the plaintiff in such separate 
suit had filed a cross-petition in the original suit asking for a 
decree quieting her title. 

2. Decrees: Vacation. Although separate decrees are entered after 
such consolidation, they are, in effect, one decree, and an order 
vacating the one vacates both. 

8. Record, Correction of: Review. Error cannot be predicated on an 
order correcting a record, making it show expressly what it al- 
ready shows by necessary implication. 
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APPEAL from the district court for Dodge county: 
JAMES At GRIMISON, JUDGE. Affirmed. 


Courtright & Sidner, for appellants, 
Loomis & Maynard, contra. 


ALBERT, C. et 


On the 12th day of July, 1899, two suits were pending 
in the district court for Dodge county between the same 
parties, which we shall hereafter refer to as case No. 1, 
and case No. 2, respectively. In case No. 1 Carl and 
Theodore Kroeger were plaintiffs, and Mrs. Anna D. 
Schallenberg was defendant. In case No. 2 the parties 
were in reverse order. The pleadings in case No. 1 are not 
before us, but from the proceedings had, and the answer 
filed in the other case, it appears that the plaintiffs 
sought to quiet their title to certain real estate as against 
the defendant. In case No. 2 the plaintiff sought to 
quiet her title to the same real estate ‘as against the 
defendants. On the date mentioned, the parties agreed 
in open court that the two cases “be tried as one case.” 
The gases came on for trial on the 19th day of June, 1903. 
At that time Mrs. Schallenberg was mentally incompetent, 
and her attorney, for some reason, had withdrawn from 
the cases. A trial was had in her absence, and without 
anyone appearing for her. The two cases were tried at the 
same time, and submitted on the same evidence, but sep- 
arate decrees were entered, one in case No. 1 quieting and 
confirming the title of the plaintiffs therein to the land 
in controversy, and one in case No. 2 dismissing the bill. 
Afterwards a guardian was appointed for Mrs. Schallen- 
berg, who, during the term at which the decrees were 
entered, filed a motion purporting to be filed in case No. 1, 
and containing no reference to case No. 2, asking for a 
vacation of the decree, and for opportunity to make a, 
defense for his ward. A hearing was had on this motion, 
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at which the Kroegers were represented by counsel, and 
the motion was allowed, and an order vacating the findings 
and decree was entered on the 7th day of November, 1903. 
This order on its face refers only to the findings and decree 
in case No. 1. At a subsequent term the guardian filed a 
motion, entitled in case No. 2, for the entry of an order 
nune pro tune vacating the decree in that case. This 
notion was made on the theory that, while the motion for 
the vacation of the decree was entitled in case No. 1, it 
was, in effect, a motion for a vacation of both decrees, 
and was so considered by the court, and that the order 
of the court thereon was in fact that both decrees be 
vacated. The motion for the order nunc pro tune was 
allowed, and an order entered as of November 7, 1903, 
. vacating the decree in case No. 2. From the order allow- 
ing this motion the Kroegers appeal to this court. 

It may well be doubted whether the entry of the order 
nune pro tune was necessary to protect the rights of the 
party on whose behalf the motion therefor was made. | 
The two suits involved precisely the same issues. In case 
No. 1 the Kroegers prayed for a decree quieting their title 
as against Mrs. Schallenberg; in case No. 2 she prayed 
for a like decree against them. When the cases were 
consolidated for trial they became one case. Thereafter the 
parties were in no different position than they would have 
been in had Mrs. Schallenberg filed a cross-petition in 
case No. 1, asking a decree quieting her title, instead 
of commencing a separate suit asking such relief. That 
two decrees were entered instead of one is a mere matter 
of form. They constitute, in fact, a single decree dispos- 
ing of the issues in a single controversy. An order 
vacating such decree, under whichever title entered upon 
the record, is an order vacating the entire decree, that is, 
the decree disposing of the entire controversy. As such 
was the legal effect of the order actually made vacating the 
decree, there could be no crror in permitting the record 
to show expressly what would necessarily be implied 
therefrom, 
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We recommend that the order for the entry of the order 
of vacation nunc pro tunc be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order for the entry of the order of vacation 
nune pro tunc is 

AFFIRMED. 


Omer C. FLORA, APPELLANT, V. BrazinLa F, CHAPMAN, 
APPELLEB. 


FiLtep DECEMBER 7, 1906. No. 14,542. 


Evidence examined, and held sufficient to sustain the verdict of the 
jury. 


APPEAL from the district court for Dawson county: 
Bruno O. HosreTurrR, JUDGE. Affirmed. 


George C. Gillan, for appellant. 


E. A. Cook, contra. 


ALBERT, C. 


Omer C. Flora brought an action against Brazilla F. 
Chapman to recover the reasonable value of certain work 
and labor performed by him at the instance and request 
of the defendant. The defendant entered a plea of accord 
and satisfaction, and issue was joined thereon. The evi- 
dence shows that there was a dispute between the parties 
as to the amount due. It also shows that the defendant 
paid an attorney, who claimed to represent the plaintiff 
and to have authority to compromise and collect the claim, 
a certain amount in full satisfaction of the debt. The 
only question in the case is whether such attorney had 
authority to bind the plaintiff by the compromise and the 
acceptance of the amount agreed upon in satisfaction of 
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the debt. The evidence adduced by the plaintiff negatives 
such authority. But the evidence of the attorney himself 
was introduced, and is to the effect that the plaintiff 
left the claim with him for collection; that afterwards, 
according to his recollection of the matter, the defendant 
offered a certain amount in satisfaction of the claim, which 
offer was submitted to the plaintiff, who instructed the 
attorney to accept it, and that the defendant then paid 
him the amount agreed upon and he accepted the same for 
the plaintiff in full payment of the claim. At this late day 
it is unnecessary to cite authorities to support the propo- 
sition that, where a question is submitted to a jury on 
conflicting evidence from which reasonable minds might 
reach different conclusions, the finding thereon will not be 
disturbed by this court. Such is the state of the record 
in this case. The jury found for the defendant on con- 
flicting evidence, and there is no good reason shown for 
disturbing their verdict. 

It is recommended that the judgment of the district 
court be affirmed. 


‘Durrie and J ACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


R. M. Wotcort, appenienr, v. STATE FARMERS MUTUAL 
INSURANCE COMPANY, APPELLANT.* 


Fitzy DrecemMBeERB 7, 1906. No. 14,466. 


1. Mutual Insurance Companies: AsspssmENtTs. Mutual fire insurance 
companies cannot make assessments upon their members, as pro- 
vided in section 12, ch. 33, laws 1891, until loss has first occurred, 
unless such assessments are authorized by a two-thirds vote of 
their directors. 


* Rehearing denied. See opinion, p. 746, post. 
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2. 


:—-—. When it is sought to avoid a policy of insurance 
for the nonpayment of an assessment, not made for the payment 
of a loss, the records of the company are insufficient to establish 
the validity of such assessment, unless it affirmatively appears 
therefrom that the statute has been complied with. 


APPEAL from the district court for Merrick county: 
JAMES G. REEDER, JUDGE. Affirmed. 


EK. R. Leigh and J. EH. Dorsheimer, for appellant. 
Martin & Ayres, contra. 


JACKSON, C. 


The defendant is a mutual insurance company organ- 
ized under the law of Nebraska. One February 21, 1902, 
the plaintiff made written application to the defendant 
for a fire insurance policy covering a hay barn and its 
contents. The application contained this printed mem- 
orandum: “I hereby agree to be governed by the articles 
of incorporation, by-laws, and rules now in force or that 
shall hereafter be adopted by said company.” On March 
+ following defendant issued its policy, one of the con- 
ditions of which is: “It is agreed and understood that 
this policy or certificate of membership is issued and re- 
mains in force on the condition that said applicant com- © 
plies with the by-laws, rules and regulations that are now 
in force or that may hereafter be adopted, and are made a 
part of this certificate” On the back of the policy is 
printed what purported to be a copy of the by-laws of 
the company. The only provision for assessments in the 
by-laws as they appear on the policy is: “In case of an 
assessment each member assessed shall be notified by 
letter post paid, by the secretary, to the address named in 
his application, and if the insured shall refuse or neglect 
to pay such assessment within thirty days after mailing 
the notice as above specified, then this company shall not 
be liable in case of loss under his certificate until such 
payment is made; if the loss is approved by the board and 
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such loss exceeds in amount the cash fund on hand of the 
company, the secretary shall assess all who are members 
at the date of said loss, and prorate according to the 
amount of insurance.” On August 28, 1904, plaintiff sus- 
tained a loss of the barn covered by the policy and 
its contents, due notice of which was given to the de- 
fendant, resulting in a refusal to pay the loss. Suit was 
instituted in the district court, where the judgment was 
favorable to the plaintiff, and the defendant appeals. 

The defense was grounded on the claim of a suspension 
of the policy by reason of the nonpayment of an assess- 
inent. At the trial the defendant offered to prove that its 
by-laws had been amended on April 3, 1901, to provide that 
assessments should be made by order of the board of di- 
rectors and prorated according to the time the insurance 
had been in force, and at the same meeting a resolution 
was adopted requiring members to pay an assessment of 
10 cents a month on each $1,000 for combined insurance, 
aud 5 cents a month on single, on memberships that had 
been in force over two years. About June 20, 1904, the 
plaintiff received from the defendant the following notice: 
“State Farmers Mutual Insurance Company, South 
Omaha, Nebraska, June 17, 1904. R. M. Wolcott, Archer. 
Dear Sir: You are hereby notified that the assessment 
against your policy No. 7207, in force 24 months, is $3.75, 
on combined. Total $3.75. Which amount please remit 
by money order or draft payable to the State Farmers 
Mutual Ins. Co., South Omaha, Neb. If by personal 
check, add 10 cents for exchange. Return this notice with 
remittance. Your policy will lapse in 60 days from the 
date of this notice unless assessment is paid. March as- 
sessment. B. R. Stauffer, Secretary.” It is admitted that 
this assessment was not paid at the time of the loss, more 
than 60 days after the receipt of the notice. 

By section 12, ch. 33, laws 1891, it is provided with 
reference to mutual insurance companies: “Whenever the 
amount of any loss shall have been ascertained, which ex- 
ceeds in amount the cash funds of the company, the sec- 
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retary shall make an assessment upon all of the property 
insured by the company; Provided, that any company may 
provide in its by-laws for making assessments at stated 
intervals only, and may also provide that assessments shall 
be made by the board of directors.” Section 13 is: “It 
shall be the duty of the secretary, whenever such assess 

ment shall have been made, to immediately notify every 
person composing such company, personally, or by a letter 
sent to his usual post office address, of the amount of 
such loss, and the sum due from him as his share thereof, 
and of the time and to whom such payment is to be made; 
but such time shall not be less than twenty (20) nor more 
than forty (40) days from the date of such notice.” By 
section 19 it is provided: “Such mutual insurance com- 
panies shall never make assessinents upon their members, 
as provided in section twelve (12) of this act, until loss 
has first occurred, unless the directors by a two-thirds’ 
(2-3) vote order an assessment. They shall never make 
any dividends.” 

It will thus be seen that there are two methods allowed 
by statute for making assessments in mutual insurance 
companies: First, where a loss has actually occurred and 
the cash on hand is insufficient to make payment thereof; 
and, second, by a two-thirds vote of the board of directors 
after being duly authorized by the by-laws. The record 
contains no proof, or offer of proof, to show that an as- 
sessment was necessary to pay the losses of the company, 
so that the assessment and failure to pay the same consti- 
tute no defense to the plaintiff’s action, unless it can be 
sustained under that provision of the statute authorizing 
assessments by a two-thirds vote of the directors. It is 
evident that the minutes of the meeting of the board 
of directors, by which the defendant offered to 
prove the assessment, were insufficient for that pur- 
pose. An assessment, in the absence of loss could 
only be made by a two-thirds vote of the board of 
directors. It does not appear in the record, or in any 
proof tendered, how many members constituted the board 
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of directors, nor does it appear how many voted for the 
assessment and how many against it. There is a memo- 
randum in the minutes that the motion to adopt the plan 
of assessment was carried, but it is not disclosed in the ° 
record that the minutes were approved by the board of 
directors. While, ordinarily, in an action between a cor- 
poration and one of its members the records kept by a 
proper officer are admissible in evidence, yet, where, as 
in this case, it is sought by the record alone to avoid a 
contract, we think the record should show affirmatively 
that the statute has been complied with. 

The errors, if any, in excluding the evidence offered were 
without prejudice, and we recommend that the judgment 
of the district court be affirmed. 


DUFFI£ and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on motion for rehearing was filed 
May 10, 1907. Rehearing denied: 


1. Mutual Insurance Companies: ASSESSMENTS. A by-law which pro- 
vides “that assessments shall be made by order of the directors, 
and shall be prorated according to the time the insurance has 
been in force,” is not authority for making assessments at stated 
intervals. 

An assessment levied by such company must be 
against the entire membership, and if levied against a part only 
is invalid. 

3. By-Law: Vatmiry. The authority of the board of directors to 
adopt a by-law authorizing themselves to levy assessments, ques- 


tioned. 


ALBERT, C. 
The facts in this case are set forth at some length in 
our former opinion, ante, p. 742. From an examination 
of that opinion it will be seen that the vital question 


Vou. 77] SEPTEMBER TERM, 1906. _ «taP 


Wolcott v. State Farmers Mutual Ins. Co. 


between the parties is whether the assessment there re- 
ferred to was authorized and valid. If it was, the plaintiff 
was in default when the loss occurred, and the defendant 
is not liable on the policy. The reargument leaves some 
doubt in our minds whether the fact that the minutes of 
the defendant company failed to show affirmatively that 
the assessment in question was authorized by a two-thirds 
vote of the directors would justify their exclusion, when 
offered in evidence for the purpose of showing that the 
assessment had been made. For that reason, and since 
their exclusion may be justified on other grounds, it is 
thought best to leave that question open. 

As shown in the former opinion, the defendant com- 
pany exists under and by virtue of chapter 33, laws 1891. 
The authority to levy assessments is restricted, and the 
manner of its exercise prescribed by section 12 of that 
act, which is as follows: “Whenever the amount of any 
loss shall have been ascertained, which exceeds in amount 
the cash funds of the company, the secretary shall make an 
assessment upon all the property insured by the company. 
Provided, that any company may provide in its by-laws 
for making assessments at stated intervals only, and may 
also provide that assessments shall be made by the board 
of directors.” An analysis of this section shows that there 
are two agencies of the company by which assessments 
may be made: (1) The secretary, under the general au- 
thority conferred upon him by the statute; (2) the board 
of directors, when authorized by by-law. It also shows 
that, as a prerequisite to a valid assessment, there must be 
either an actual loss, for the payment of which the as- 
sessment is required, or a by-law authorizing assessments 
at stated intervals. The assessment in question was not 
made by the secretary, nor was it made for the payment 
of a loss which had actually occurred. Consequently it 
was incumbent upon the defendant to show: (1) A by-law 
authorizing the board of directors to make assessments; 
and (2) a by-law authorizing assessments to be made at 
stated intervals, In order to do this the defendant 
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offered in evidence the minutes of a meeting of the board 
of directors held on the 8th day of January, 1901, showing 
that the following amendment to the by-laws had been 
proposed: “That assessments shall be made by order of the 
directors and shall be prorated according to the time the 
insurance has been in force.” It also offered in evidence 
the minutes of a meeting of the board of directors held 
the following April, showing the adoption of the proposed 
amendment to the by-laws. The minutes in each instance 
were excluded, and, we think, properly. The most that 
can be claimed for the amendment is that it authorizes 
assessments to be made by the board of directors instead 
of the secretary. It contains no hint that assessments 
shall be made at stated intervals, or at any time other than 
when required to meet a loss which has actually occurred. 
Besides, the assessment in question, which it is claimed 
was levied under this amendment, was levied only against 
those who had been members of the association more than 
two years. The entire act contemplates that assessments 
shall be levied upon the entire membership, and even if 
it were possible to change this feature of the act by a 
by-law of the company, the one offered in evidence con- 
tains nothing to indicate that any such change was in- 
tended. Besides, the power of the board of directors to 
adopt a by-law conferring authority upon themselves to 
make assessments may well be doubted. There is cer- 
tainly some ground for the belief that the legislature in- 
tended to confer no such power on the directors, but to 
leave it in the hands of the membership at large. But 
upon that point we express no opinion. The evidence was 
properly excluded, and, as this left the defendant with- 
out any proof that the assessment in question was au- 
thorized or legal, the court properly directed a verdict in 
favor of the plaintiff. 

It is recommended that the motion for rehearing be 
overruled. 


DUFFIE£ and JACKSON, CC., concur. 
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By the Court: Motion for rehearing 
OVERRULED. 


GREELY BAKER, APPELLANT, Vv. Swirt & COMPANY, 
APPELLED, 


Fimiep DECEMBER 7, 1906. No. 14,544. 


Directing Verdict. Where from the undisputed evidence it appears 
as a matter of law that the plaintiff should not recover, the 
action of the trial court in directing a verdict for the defendant 
held to be the only proper course to pursue. 


AppEaL from the district court for Douglas county: 
WinLiaM A. Repick, JupGn. Affirmed. 


Jolin O. Yeiser, for appellant. 
Greene, Breckenridge & Kinsler, contra. 


JACKSON, C. 


The action is one to recover damages for a persona) in- 
jury which the plaintiff claims to have sustained on ac- 
count of the negligence of the defendant. At the close of 
the plaintiff’s evidence the jury were instructed to return 
a verdict for the defendant. The plaintiff appeals. 

The only testimony in the record is that of the plain- 
tiff himself, and it tends to prove that the plaintiff was 
employed in the hog-killing department of the defendant, 
who is engaged in operating a packing house in South 
Omaha. He was employed in the same room with some 
40 or 50 other workmen, all engaged in the same charac- 
ter of employment. On the 8th day of April, 1902, their 
duties for the day were terminated at about 3 o’clock in 
the afternoon. The plaintiff went immediately to one of 
the benches used by the employees in the course of their 
labor, where he was engaged in washing himself and clean- 
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ing his tools preparatory to leaving the building, when 
another workman, who was at that time using a hose 
through which hot water was being forced under pressure 
of steam for the purpose of cleaning up the room, as it 
was a daily custom to do after the killing operations for 
the day had ceased, either carelessly or purposely turned 
the hose in the direction of the plaintiff so that the water 
was forced onto his person, resulting in his being severely 
scalded. The employee who was using the hose was a 
negro boy about 14 years of age, and had previously been 
performing the same character of service as that required 
of the plaintiff. Whether he was so employed on the day 
of the injury does not appear. The plaintiff and other 
employees in his department were all under the direction 
of the same foreman. It appears also from the testimony 
of the plaintiff that the day before the injury he had en- 
gaged in an altercation with the negro, 

It is contended by the appellant that at the instant the 
last animal passed through their.hands for the day the 
relation of master and servant ceased, and that the ap- 
plication of the fellow servant rule no longer applied, and 
that he was entitled to the same protection a stranger 
would be entitled to who caine upon the premises of the 
defendant by invitation; that no rule of the establishment 
required him to wash himself or clean his tools on the 
premises, but that the fact that conveniences were at hand 
for that purpose was a mere invitation to do so. It is 
worthy of notice in that connection that a time keeper was 
emploved by the defendant, who gave each laborer a time- 
check when he entered the establishment in the morning, 
and that each, as he completed his day’s labor deposited 
his check when he passed out. This the plaintiff had not 
done at the time of the injury. e 

We do not regard the fact that the appellant had 
actually ceased from labor for the day as being at all im- 
portant in a determination of the questions involved. He 
was still on the appellee’s premises, and it does not follow 
that, because the injury resulting from the negligence of 
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his fellow servant was not concurrent in point of time with 
his actual employment, the master would be thereby liable. 
Butler v. Townsend, 126 N. Y. 105. We entertain no 
doubt that the appellant and the negro boy were fellow 
servants under the rule of Kitchen Bros. Hotel Co. v. 
Dixon, 71 Neb. 293. The case in some respects is similar 
to that of O’Neil v. Pittsburg, C. C. & St. L. R. Co., 180 
Fed. 204. The same principle, at least, was there involved 
as in the present case. It is urged, however, that the em- 
ployment of a negro boy of the age of 14 years for the 
performance of the service required was of itself negli- 
gence. From the testimony of the appellant it is evident 
that the negro was well developed for a boy of his 
age, as much so as the appellant himself, who was some 
years older, and we do not concur in the views expressed . 
by appellant that the race to which he belonged is a 
proper element to be considered in determining whether 
or not he was capable of performing the service required 
of him. , 

Several assignments of error relate to objections to 
questions propounded by counsel for appellant, which 
were sustained by the trial court. They are all disposed of 
in the brief by the statement: “The other assignments 
only affect the record in showing the court prevented: 
plaintiff from clearly rebutting the attempt to show conso- 
ciation. Had the court not sustained objections to ques- 
tions asked to show two distinct gangs and two separate 
foremen and different times of work for each gang as 
shown in remaining assignments of error, we would havc 
affirmatively shown no possibility even for the existence 
of any such possible matter to have been interposed as 
a defense.” 

There are two answers to the suggestion: First, that 
the appellant was finally permitted to testify that he did 
not know whether there was any other boss or foreman 
after the last hog went over the line, or whether the fore- 
man of the hog-killing gang stayed and continued to be 
hoss over any other gang that might follow; and, second, 
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no offer to prove any special fact was made after the ob- 
jections to the interrogatories were sustained. 

The judgment of the district court was right, and we 
recommend that it be affirmed. 


“ 


DUFFIB and ALBERT, CC., concur. 


By the Court: For the reasons stated in the toregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


we eee 


STATE OF NEBRASKA V. STATE JOURNAL COMPANY.* 
Firep DecemBer 21, 1906. No. 13,833. 


1. Principal and Agent. An agent cannot avail himself of any ad- 
vantage his agency may give him to profit out of the subject 
of the agency beyond the agreed compensation for his services. 


2. Contract: Supreme Court Reports, PUBLICATION oF. The contract 
of the state with the defendant to print and manufacture for the 
state certain volumes of the supreme court reports, and that the 
“plates” upon which such printing was done should be delivered 
to, and become the property of, the state, did not constitute the 
defendant the agent of the state in the “publishing business.” 


: ———. Under such contract the law will imply an agree- 
ment on the part of the defendant not to use the property of 
the state, intrusted to its care to enable it to perform its contract 
with the state, for any other purpose than that contemplated in 
the contract. By a violation of such implied agreement it would 
become liable to the state for the value of such unauthorized use, 
and also for any injury done to the property thereby. 


4, Copyright. The word copyright is generally used to mean the “ex- 
clusive right of multiplying copies of a work already published.” 
This right can only be preserved by complying with the act of 
congress for that purpose. The word has sometimes also been 
used to denote the right which an author has in his literary work 
to keep it for his own private use, to publish it, or to refrain 
from publishing it, at his pleasure. This right exists at common 
law. It does not depend upon any statute. It can only exist 


* Motion for leave to file amended petition overruled. See opinion, 
p. 771, post. 
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as long as the work is kept private. If it is published without 
cemplying with the copyright act the right is abandoned. 


5. Literary Property: Contract. The literary matter intrusted to the 
defendant to enable it to perform its contract with the state was 
not copyrighted, and had already been given to the public. Any 
citizen of the state had full right to print and sell the same on 
his own account. The law therefore will not imply an agreement 
on the part of the defendant not to. manufacture and sell volumes 
containing such literary matter on its own account, there being 
no such limitation in the contract between the parties. 


ORIGINAL action for damages for breach of contract. 
Defendant demurred. Demurrer sustained and action dis- 
missed, 


Norris Brown, Attorney General, and W. T. Thompson, 
for plaintiff in error. 


Hall, Woods & Pound, contra. 


SEDGWICK, C. J. 


When the ruling upon the second demurrer was sustained 
for the reasons stated in the opinion, 75 Neb. 275, a mo- 
tion for a new trial was filed, this being an action brought 
originally in this court. Upon this motion the attorney 
general filed an able and exhaustive brief. The propo- 
sitions of law advanced by him as showing that our for- 
mer decision was wrong are vigorously supported both 
in his brief and upon the oral argument. Many decisions 
of other courts, both in this country and England, are 
cited and discussed with earnestness and ability. It be- 
came very manifest that, whatever might be thought of the 
conclusion reached by this court, the opinion filed had 
not served its intended purpose; it had not made plain 
the views of the court upon all the legal principles upon 
which a right determination of the case must rest. The 
case is an important one both on account of the amount 
involved, if the contentions of the state are sustained, and 
on account of the character of the allegations upon which 
the claim of the state rests. ’ 

bl 
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In the brief filed and upon the argument the state ad- 
mits that it has no claim “for infringement of copyrights 
or for damages for misuse of literary productions.” The 
position taken by the state upon this point is stated in the 
brief in these words: “It is correctly stated in the opin- 
ion that all persons have a right to publish the decisions 
of this court. The West Publishing Company does so. 
It buys copies of the opinions from the reporter of this 
court. It edits its own manuscripts, sets its own type, 
makes its own plates, prints its own copies, binds them, 
and sells them openly to the public.” We do not think 
that the counsel for the state have fully appreciated the 
quality and force of this admission. The importance of 
the fact so admitted must be continually borne in mind in 
the investigation and determination of the questions in- 
volved. The literary matter involved in these reports 
became the property of the public before the manuscripts, 
or any other property of the state, were placed in the 
hands of the defendant to enable it to carry out the terms 
of its contract with the state. The syllabi of the opinions 
are regularly published in the newspapers of the state 
as soon as the decisions are rendered, and frequently ex- 
tracts from the opinions, and sometimes the opinions 
themselves, are also so published. Copies of the opinions 
as well as the syllabi are furnished to any and all parties 
desiring them upon payment for copying them, and no at- 
tempt is made to preserve any claim on the part of the 
state in these syllabi or opinions. It was therefore impos- 
sible that the defendant should cause any injury to the 
state by making this matter public. 

What interest or right of the state then has been inter- 
fered with or damaged by the acts of the defendant? The 
answer of the state’s brief is: “The state engaged in the 
enterprise of publishing the decisions of the supreme court 
for the purpose of creating a fund to buy books for the 
state library. * * * For the purpose of creating a 
fund to purchase hooks for the benefit of the state library 
the state has by statute made provision for engaging in 
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the business of publishing the supreme court reports. The 
care of the state library and the enterprise of publishing 
the supreme court reports for the benefit thereof has been 
by the constitution and statutes committed to this court 
and its officers. * * * The constitution and statutes, 
therefore, have placed on this court and the reporter the 
responsibility for the management of the state’s enterprise 
of publishing the supreme court reports, and the judges of 
the supreme court constitute a board of directors of the 
law division of the state library. Both the library and 
the means of creating the funds by which it is kept up are 
exclusively within the jurisdiction and management of 
the supreme court and the reporter thereof. This official 
power carries with it the responsibility for the proper 
management of the publishing enterprise, the funds 
created thereby, and the library books when purchased.” 
We do not coincide with the view that the main purpose 
of the statute is to establish a printing and publishing 
business to make profits with which to replenish the li- 
brary funds. The purpose would seem rather to be to 
make the opinions of the court easily accessible to all the 
citizens. We will assume, however, for the purpose of 
this discussion, that one of the objects of the state was 
to realize a profit upon the sale of the reports, and that 
the intention was to use that profit for the benefit of 
the library fund. 

1. The first point stated in the argument is: “Defendant 
accepted employment in the state’s publishing enterprise, 
and thereafter could make no clandestine profit out of its 
employer’s business, and such profit belongs to the state.” 
It is not entirely clear whether counsel intended to urge 
that this rule is applicable more especially to publishing 
enterprises, or whether it is the relation of principal and 
agent which they are intending to present in the dis- 
cussion of this proposition. The first case cited under 
this point in the argument is an old English case, in which 
the defendant was employed by the plaintiff to make 
copies of certain drawings, and, while in that employment, 
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made other copies on his own account. Then follows the 
citation of a large number of cases from the courts of 
this country, in which the general doctrine is held that 
the agent cannot, without the consent of his principal, ac- 
quire an interest in the subject matter of the agency 
adverse to the interest of his principal. After citing these 
cases illustrating the law of principal and agent, a case 
is cited involving the right of a photographer to sell or 
exhibit copies of photographs, and other cases not depend. 
ing upon the law of principal and agent. 

Let us first inquire how the law of principal and agent 
affects the determination of this case. As before stated, 
a great many authorities on this question are cited in 
the brief, but they are all substantially to the same effect. 
In Cottom v. Holliday, 59 M11 176, the court in its opinion 
used this language: “The duties and obligations of an 
agent are such that he cannot avail himself of any ad- 
vantage his position may give him to speculate off his 
_ principal. All the profits or advantages gained in the 
transaction belong to the principal.” This expression is 
copied in the brief as being applicable to the facts in this 
case, but to our minds the rule of law declared in Cottom 
v. Holliday has no application whatever to the case at 
bar. In that case Mr. Cottom had employed Holliday to 
buy for him a piece of land from one Ritchie. Mr. Hol- 
liday purchased the land, and reported to Mr. Cottom 
that the land cost more than in fact it really did, and so 
obtained from Cottom more money than he was entitled 
to. It was held that Holliday, being the agent of Cottom 
to transact this business, could not be allowed to “specu- 
late off his principal’ in such manner. In the case at 
bar the defendant was not employed as an agent to carry 
on a printing and publishing business for the state. Its 
contract was to manufacture certain plates and certain 
books for the state. When they were mannfactured they 
were to be delivered to the state and the defendant paid 
a certain agreed price therefor. This was the special em- 
ployment of the defendant by the plaintiff. It was not 
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acting as the agent of the state in making these plates 
and books. It did the work in its own name. The state 
could not be held responsible for any acts or omissions of 
the defendant, or any contracts entered into or liabilities 
incurred by it in carrying out this contract with the state. 
One who contracted with a wagon maker to make him a 
wagon, and lcaned the wagon maker certain tools with 
which to do the work, could with equal reason claim to 
be the owner of, or have some property interest in, a 
second wagon made by the wagon maker from his own 
materials while he was engaged in the contract with his 
employer, on the ground that the wagon maker was his 
agent in the enterprise of making wagons and could not 
speculate on his employer’s business. In Cottom v. Holli- 
day, supra, it was said: “The law will not permit the 
agent, without the assent of his principal, to acquire an 
interest in the subject matter of the agency adverse to that 
of his principal.” If the defendant was the agent of the 
state in the transaction set out in the petition, what was 
the subject matter of that agency? It certainly was not 
to conduct a publishing enterprise. If the subject matter 
of the agency was the plates and books to be manufactured 
and delivered to the state, then the defendant has not 
acquired or attempted to acquire any interest in such sub- 
ject matter. ° , 

2, One of the oldest cases cited by the state, and a case 
which may be regarded as a leading one, is Pulcifer v. 
Page, 32 Me. 404, 54 Am. Dec. 582. In that case the 
facts were that the plaintiff and defendant each had an 
iron chain which had been broken into various pieces. 
The plaintiff took the pieces of the two chains to a 
blacksmith and had them ‘nnited so as to make two other 
chains, The defendant took one of these chains, and the 
plaintiff brought the action to recover from him. The 
court in stating the case began with this expression: “This 
case presents a question of acquisition of property by ac- 
cession, but does not involve an inquiry concerning the 
udmixture or confusion of goods. It is a general rule of 
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law that if the materials of one person are united to 
the materials of another, by labor, forming a joint product, 
the owner of the principal materials will acqnire the right 
of property in the whole, by right of accession.” Counsel _ 
surely are not seriously contending that the principle in- 
volved in the case cited has anything to do with the case 
at bar. The materials of the state were the manuscripts 
of the literary matter and the plates from the time the 
plates became the property of the state. No materials of 
the defendant were united to the materials of the state in 
any way. There was no joint product produced. 

3. The proposition is stated in the brief that, when 
one employs another to manufacture pictures or books 
for him, the person So employed has no right to make any 
other copies for his own benefit. Several cases are cited 
as illustrating this proposition and its application to the 
case at bar. Pollard v. Photographic Co., 40 lL. R. Ch. 
Div. 345, is one of the cases relied on. That was an action 
to restrain the defendant “from selling, or offering for 
sale, or exposing by way of advertisement or otherwise 
a certain photograph of the plaintiff, Alice Morris Pollard, 
got up as a Christmas card, and from selling, or exposing 
for sale or otherwise dealing with such photograph.” The 
lady was photographed at defendant’s shop, and paid for 
a likeness of herself taken from negatives then made. “It 
was found by the plaintiff that a photographic likeness of 
Mrs. Pollard taken from one of the negatives, got up in 
the form of a Christmas card, was being exhibited in the 
defendant’s shop window at Rochester.” In the course of 
the argument one of the judges remarked: “Injunctions 
have been granted to restrain a libel.” The photograph 
was a private matter, it never had been published, and the 
attempt to publish it on the part of the defendant was 
the injury complained of. The case illustrates the doc- 
trine of the right of privacy. This right of the plaintiff 
to prevent her photograph being made public against 
her wish was so well established in English law that it 
was unnecessary to discuss that right. The question dis- 
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cussed was whether she had waived that right by em- 
ploying the photographer to make the negative without 
at the same time stipulating that he should not publish it, 
and the court held, after much discussion, that it was not 
necessary to make the express stipulation in the contract 
that they should not be published, that such stipulation 
would be implied, and this is the whole matter discussed 
in the case. The court referred to several other cases, 
some of which are cited and relied on by the state in this © 
case, and then said that the cases referred to were the 
cases “in which there was some right of property in- 
fringed, based upon the recognition by the law of pro- 
tection being due for the products of a man’s own skill 
or mental labour.” The court then stated that an Eng- 
lish statute provides: ‘When the negative of any photo- 
graph is made or executed for or on behalf of another 
person for a good or valuable consideration, the person 
making or executing the same shall not retain the copy- 
right thereof, unless it is expressly reserved to him by 
agreement in writing signed by the person for or on 
whose behalf the same is So made or executed; but the 
copyright shall belong to the person for or on whose 
behalf the same shall have been made or executed.” So 
that by express statute in England the plaintiff had a 
right to her photographs, and might copyright them, if 
she chose. In this connection it will be remembered that 
the author of a manuscript is in this country not obliged 
to give it to the world, he may keep it as a private matter 
as long as he does not publish it, and at any time when he 
decides to publish it he may obtain a copyright thereon; 
so that, while he holds the matter unpublished, he has a 
special interest in it which would entitle him to pre- 
vent its publication. The English statute gave a similar 
right to one who was photographed to prevent the photo- 
graph from being made public. In the state’s brief it 
is said that this case was followed by the United States 
circuit court for the district of Massachusetts in Corliss 
v. Walker Co., 57 Fed. 484. In that case an injunction 
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was allowed in the suit of Mrs. Corliss to prevent the 
publication of a picture of Mr. Corliss, who was then de- 
ceased. Afterwards a motion was made to dissolve this 
injunction. This motion was sustained, and in passing 
upon this motion the court said: “But, while the right of 
a private individual to prohibit the reproduction of his 
picture or photograph should be recognized and enforced, 
this right may be surrendered or dedicated to the public 
by the act of the individual, just the same as a private 
manuscript, book, or painting becomes (when not pro- 
tected by copyright) public property by the act of pub- 
lication.” Corliss v. Walker Co., 64 Fed. 280. Distinctly 
holding, and construing Pollard v. Photographic Co., 
supra, also as holding, that it is the publication of the 
photograph or writing that the law would prohibit, and 
that this right to so prohibit this publication is “sur- 
rendered or dedicated to the public * * * by the 
act of publication.” These cases and other similar cases 
plainly have no application to the making of pictures or 
printing of matter that has already been given to the 
public. 

Another case quoted from in the brief and strongly 
relied upon by the state is 7'uck & Sons v. Priester, 19 L. 
R. Q. B. Div. 629. In the syllabus the case is stated as 
follows: “The plaintiffs employed the defendant, who 
was a printer in Berlin, to make for them copies of a 
drawing of which they had the copyright. The defend- 
ant executed the order, and also, without the plaintiff’s 
knowledge or consent, made other copies, and imported 
them into England. After this the plaintiffs registered 
their copyright under 25 & 26 Vict. c. 68, and after the 
registration the defendant sold in England some of the 
copies which he had imported.” The court held: “There 
was an implied contract that the defendant should not 
make any copies of the drawing other than those ordered 
by the plaintiffs, and that, independently of the statute, 
the plaintiffs were entitled to an injunction and dam- 
ages by reason of the defendant’s breach of contract.” It 
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is this holding that is quoted and relied on by the state. 
It is manifest that the meaning and force of this holding 
has been entirely misunderstood. These pictures had 
never been published. The plaintiffs were procuring them 
to be made for the purpose of disposing of them to the 
public for the profit of the plaintiffs themselves. Every 
principle stated in the opinion is inconsistent with the 
idea that the court was dealing with matters that had 
already been given to the public. This fact must be kept 
in mind in ascertaining what was in reality decided in 
the case. Another important matter has been overlooked 
in the plaintiff’s discussion. It is mentioned in the opin- 
ion of Lindley, L. J. He said: “I am quite aware of the 
ainbiguity of the word ‘copyright,’ but that which is 
called ‘copyright’ at common law has been shown by the 
decision of the House of Lords in Jefferys v. Boosey to 
be an incident of property and nothing more. ‘Copyright’ 
under the act is something far beyond that; it is the ex- 
clusive right of multiplying copies of a work already © 
published.” In the discussion of the case before the divis- 
ional court the difficulties which have arisen from this 
ambiguous use of the word ‘copyright’ are plainly pointed 
out. The word has sometimes been applied to the “right 
to publish, or to abstain from publishing, a work not 
yet published at all.” This is the common law right which 
every one has in his own productions, whether they be 
literary, ornamental or of a more substantial nature. He 
may keep them entirely to himself as long as he chooses, 
and, while he does so, he has an exclusive right to them, 
and no person has a right to interfere with them or de- 
stroy them. To make them public would be to destroy 
this right. This right is perhaps not strictly a copy- 
right, but that name has frequently been applied to it, 
and in the case under discussion it is said by a majority 
of the court to be a copyright. Whatever it may be called, 
it is the registering of this right, or in our country the 
complying with the law in regard to copyright, which pre- 
serves the right in the work after it has been published. 
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works an abandonment of all further right. Grove, J., 
of the divisional court quoted the following language from 
Lord Brougham: “Whatever may have been the original 
right of the author, the publication appears to be of neces- 
sity an abandonment; as long as he kept the composition 
to himself, or to a select few, placed under conditions, he 
was like the owner of a private road; none but himself or 
those he permitted could use it; but when he made the 
work public he resembled that owner after he had aban- 
doned it, who could not directly prohibit passengers, or 
exact from them a consideration for the use of it.” Tuck 
é& Sons v. Priester, 19 L. R. Q.. B. Div. 48, 55. A further 
quotation is made from language used by Lord Brougham 
in speaking of a copyright in the sense of exclusive right 
of multiplying copies of a work already published, as 
follows: “That which was before incapable of being dealt 
with as property by the common law becaine clothed by 
the lawgiver’s acts with the qualities of property, and 
thus the same authority of the lawgiver, but exercised 
righteously and wisely for a legitimate and beneficent 
purpose, gave to the produce of literary labour that pro- 
tection which the common law refused it, ignorant of its 
existence, and this protection is, therefore, in my opinion, 
the mere creature of legislative enactment.” These pic- 
tures had never been published. The court recognized 
the right which the designer and maker of the pictures had 
to keep them for his own private use, and to publish them 
or refrain from publishing them at his pleasure. That 
right, which was independent of their statute, was vio- 
lated by the defendant, and the discussion is as to whether 
under the circumstances there was an implied contract 
that the defendant should not violate that right. The 
court found that there was such an implied contract and 
so allowed the plaintiff to recover damages. After publi- 
cation nothing but compliance with the statute will save 
the right. This is the ordinary and strictly proper use 
of the word copyright—the right to make it public and 
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still retain the beneficial interest in it. No right remains 
in a literary production which has been made public, ex- 
cept under the federal copyright act. This is the sense - 
in which the word copyright was used in the former 
opinion. The fact that the state had dedicated to the 
public the literary matter embraced in the manuscript 
furnished to the defendant, by furnishing it to the West 
Publishing Company for publication, and in various other 
ways pointed out above, was not denied in the petition 
and was understood by all parties. Upon this understand- 
ing the case was presented to the court. Upon the theory 
that this was private matter, and had never been dedicated 
to the public, the proposition of law involved in the 
first paragraph of the former opinion would not be tech- 
nically correct, and the same might be said of some of 
the expressions of the opinion. 

The case of Afurray v. Heath, 1 Barn. & Ad. (Eng.) 698, 
was decided in England in 1831. The plaintiff delivered 
certain drawings to the defendant to be by him engraved 
on copper plates for the plaintiff’s sole use. The defend- 
ant engraved the drawings for the plaintiff, but while the 
drawings and copper plates were in the hands of the 
defendant he took off impressions on paper from the 
plates for his own use, and this was the foundation of 
the action against him. In the first count against the 
defendant it was alleged “that the plaintiff was possessed 
of and had the right to the sole use of” the drawings in 
question; and, in the seventh count, “that the plaintiff 
was entitled to the pecuniary profit, benefit, and advan- 
tage to be derived in any way from all impressions taken 
and to be taken” from the copper plates; and, in the eighth 
count, “that the plaintiff was the proprietor of certain 
prints, which had been etched and engraved (named them), 
and had and was entitled to the sole right and liberty of 
printing and reprinting the same.” The other counts are 
not set out in the opinion. These allegations in these three 
respective counts do not appear to have been denied. No 
question was made in regard to these allegations. They 
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were necessary and material allegations, and if the draw- 
ings had been published these allegations would have been 
untrue, In that case the public, and any person that de- 
sired to, would have the liberty of printing and reprint- 
ing the same, and the plaintiff would have no such sole 
right. Upon the theory, however, that the allegations 
were true, and that the plaintiff did have the sole right, 
and that “the engraver had contracted to engrave the 
plate, and to appropriate the prints taken from it to the 
use Of another, an action at common law would lie against 
him from the breach of that contract.” If the engraver 
took copies of these drawings and offered them for sale 
to the public, such an injury would require no act of 
parliament to put an end to it. The court so declared in 
these words: “The injury complained of in this case re- 
quired no act of parliament to put an end to it; for the 
engraver having contracted to engrave the plate, and to 
appropriate the prints taken from it to the use of another, 
an action at common law would lie against him for the 
breach of that contract.” This expression of-that court 
is quoted in the briefs and appears to be much relied on. 
It plainly has no bearing upon the right of the defendant 
in this case to copy and publish the supreme court reports. 
The state had the right in the’manuscripts and in the 
plates, and the defendant did wrong in using them with- 
out the consent of the state, and would be liable under 
suitable allegations for such injury as the state suffered 
by reason thereof. The contract between the plaintiff and 
the state was of such a nature that the agreement on the 
part of the defendant not to use the plates and manuscripts 
of the state for such purpose might be reasonably implied, 
because the defendant had no right to so use them; but 
we cannot imply from the contract an agreement not to 
do that which the defendant in common with all other 
citizens had full right to do. When the contract was 
made both parties must have known that the defendant 
had the right to obtain and publish the opinions of the 
supreme court. There was nothing in the contract incon- 
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sistent with that right, and no implication can be drawn 
from the contract that the defendant renounced or waived 
that right. The injury to the state, then, is in the use 
that the defendant has made of the manuscripts and 
plates, and does not arise from the manufacture and sale 
of the volumes of the reports, which the defendant might 
have done by other means and without the use of the 
plaintiff’s property. 

4. It is said in the brief that the rule contended for has 
been stated in a.different form as follows: “Where ma- 
terial is delivered by the owner to a workman to be worked 
up, together with some additional materials to be fur- 
nished by the workman, into a manufactured article, the 
general doctrine is that the property in the finished 
product, including the accessorial material furnished, re- 
mains in the original owner.” What material of the state 
has been worked up with other material into a manu- 
factured article? The only “materials” delivered by the 
state to the defendant are the written manuscripts fur- 
nished, and the plates made by defendants for the state. 
Have these beeh worked up, together with some additional 
material, into books now in defendant’s possession? Can 
such authorities be seriously regarded as applicable to 
this case? 5 ; 

5. It is argued that the court was wrong in holding in 
the former opinion that no confidential relations were 
created between the parties by the contract in question, 
except such as arises from ordinary contracts of employ- 
ment or bailment. Without doubt the law will imply an 
agreement on the part of the defendant not to use for its 
own private purposes the property of the state, entrusted 
to defendant’s care to enable it to carry out the contract; 
and, so far as defendant has done so, it is liable to the 
state for such damage as it hag suffered on that account. 
The measure of such damages is pointed out, and we think 
correctly, in the former opinion. The state has a right 
to control the use of its own property, and, when by con- 
tract it places its property in the hands of its employees 
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for a special purpose, the law, in the absence of anything 
in the contract to the contrary, will imply an agreement 
that the property shall be used only for that purpose. 
This is because any further use of it would violate the 
right of the state to control its use. This principle cannot 
extend to the making and selling the reports on defenid- 
ant’s own account, because this did not violate a right of 
the state. The state could not restrict the right of any 
citizen to make and sell these reports, because they had 
been already published, and were not copyrighted. If the 
state had required the defendant to stipulate in the con- 
tract that it would not make and sell any copies of the 
reports on its own account, it may be that such stipulation 
could have been enforced. The law will not imply such 
a stipulation in the contract, when, in fact, none exists, 
because the state had no private ownership in the liter- 
ary matter; that private ownership, if any ever existed, 
having been waived and abandoned by publication. The 
state therefore had no right that could be violated by 
making and selling the reports, and there is no basis for 
the implication of an agreement on the part of the de- 
fendant that it would not make and sell reports on its 
own account. 

We think that the judgment heretofore entered is right 
and it is adhered to. 


DEMURRER SUSTAINED AND ACTION DISMISSED, 


Letron, J., dissenting. 


The former opinion of the court, and the opinion of 
Chief Justice Sepewick, filed herewith, in substance, hold : 
(1) That the state has no literary property in the opin- 
ions of the supreme court so that the defendant or any 
other person can be restrained from printing and publish- 
ing the same upon its own account as an independent en- 
terprise; (2) that the allegations of the petition with ref- 
erence to recovery of damages are insufficient to support 
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an action at law for damages. So far I concur with the 
majority. 

These propositions being settled there still remains the 
inquiry whether, under the conditions of the contract be- 
tween the parties, the defendant has been guilty of, and 
is threatening such a violation of its terms as a court of 
equity will grant an injunction to restrain, on account of 
the inadequacy of the remedy by suit at law. The contract 
between the parties was entered into with knowledge by 
the defendant of the statute providing for the publication 
and sale of the supreme court reports. This statute be- 
came a part of the contract, of which the defendant was 
bound to take notice. It knew therefore that the purpose 
of the contract was to procure 1,000 copies of each origi- 
nal volume and 500 copies of each duplicate to be printed 
from the state’s own plates furnished from its vaults, for 
the purpose of distributing a certain number of the copies 
to various officers and libraries, and of selling a much 
larger number, to create a library fund for the benefit of 
the state library. It was therefore fully aware that the 
preparation of the manuscripts, the indexing, editing, 
proof reading, and the arrangement of the contents of each 
volume was performed under the contract by the officers 
of the state for the pecuniary benefit of the state. This 
was not the only object, but it was one of the purposes of 
the contract. 

It may be laid down as a general principle that no per- 
son has the right to use the property of another contrary 
to the will and against the interest of its owner. This rule 
applies with greater force where the property of one has 
been delivered to another under a contract to use it for 
certain specified purposes, and when the unauthorized 
use of the property for the benefit of the wrongful user 
would defeat the very object of the contract. When the 
state employed the defendant to print from its materials, 
furnished for the purpose, several thousand copies of su- 
preme court reports, which the law prohibits the reporter 
of the supreme court from selling at less than a specified 
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price, if the defendant might use these plates and print 
an unlimited number of copies for its own use and sell at 
any price, the effect might be to deprive the state of any 
benefit from the contract and leave it with the books it 
had paid for a useless burden on its shelves. If sych were 
the only force and meaning of the agreement, no man of 
“rdinary business capacity would ever enter into it. Lord | 
Holt said: “Every man’s bargain ought to be performed 
as he intended it,” and to believe that the contract entered 
into would permit such conduct on the part of the defend- 
unt would be to say that the state’s officers were void of 
ordinary judgment. 

With that portion of the opinion of Chief Justice Sepe- 
WICK quoted hereafter I therefore concur: ‘The state had 
the right in the manuScripts and in the plates, and the 
defendant did wrong in using them without the consent 
of the state, and would be liable under suitable allegations 
for such injury as the state suffered by reason thereof. 
The contract between the plaintiff and the state was of 
such a nature that the agreement on the part of defend- 
ant not to use the plates and manuscripts of the state for 
such purpose might be reasonably implied, because the 
defendant had no right to so use them.” . And, further: 
“Without doubt the law will imply an agreement on the 
part of the defendant not to use for its own private pur- 
poses the properiy of the state, entrusted to defendant’s 
care to enable it to carry out the contract. * * * The 
state has a right to control the use of its own property, 
and, when by contract it places its property in the hands 
of its employees for a special purpose, the law, in the ab- 
sence of anything in the contract to the contrary, will 
imply an agreement that the property shall be used: only 
for that purpose.” I further concur in so far as the opin- 
ion holds that the fact that the defendant entered into 
the contract with the state in nowise deprived it of the 
right which it had, in common with every other citizen, 
to procure in the ordinary manner copies of the opinions 
of the supreme court, to arrange, index, correct the proof, 
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and otherwise prepare them for publication, and to print 
and publish them, since there is no private ownership in the 
literary matter of the opinions themselves. In fact, the 
ouly difference of opinion there seems to be between the ma- 
jority of the court and myself is with reference to the rem- 
edy; their idea being that, by the violation of the implied 
contract, the defendant would become liable to the state 
only for the value of the unauthorized use of the state’s 
materials and also for any injury done to the plates, 
while my view is that the legal remedy of damages, under 
all the circumstances of the case, is inadequate, and an 
equitable remedy necessary. Mr. Pomeroy says: “Where 
the agreement stipulates that certain acts shall not be 
done, an injunction preventing the commission of those 
acts is evidently the only mode of enforcement; but 
the remedy of an injunction is not confined to contracts 
whose stipulations are negative; it often extends to those 
which are affirmative in their provisions, where the affirin- 
ative stipulation implies or includes a negative. “The uni- 
versal test of the jurisdiction, admitted alike by the courts 
of England and of the United States, is the inadequacy of 
the legal remedy of damages in the class of contracts to 
which the particular instance belongs.” 4 Pomeroy, 
Equity Jurisprudence (8d ed.), sec. 1841. See, also, 5 
Pomeroy, Equity Jurisprudence, Equitable Remedies, sec. 
270, and note 2. The rule is that, where there is a con- 
tinuing breach of a negative covenant in a contract, and 
where an injunction against its violation will do justice 
and equity between the parties by compelling the defend- 
ant to carry out his contract according to the intention of 
the parties, or to keep him from reaping any profit or 
benefits from the breach of it, and where the remedy at 
law is not adequate, a court of equity will restrain the 
defendant from such a breach. Western Union Telegraph 
Co. v. Union P. R. Co., 1 MeCr. (U. S. CG. C.) 558; Singer 
S. M. Co. v. Union B. H. & BH. Co., 1 Holmes (U. S.), 253; 
Chicago & A. R. Co. v. New York, L. HE. & W. R. Co., 
52 
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24 Fed. 516; New York Bank Note Co. v. Ham ilton Bank 
Note, EH. & P. Co., 31 N. Y. Supp. 1060; Saltus v. Belford 
Co., 183 N. Y. 499; Myers v. Steel Machine Co., 67 N. J. 
Kq. 300, 57 Atl. 1080; 2 Beach, Modern Equity Juris- 
prudence, secs. 769, 770. The question involved in this 
case is not one of copyright or of literary property, but is 
one of contract and the proper remedy for a breach there- 
of, and this is why I think much of my brother SepGWICcK’s 
opinion is not germane to the question involved. 
’ From the nature of the contract it will be observed that 
the damages which may flow from its breach are almost 
impossible of ascertainment. They may continue for a 
long period of years by the defendant’s glutting the 
market with the reports which it is alleged it printed in 
violation of its contract, and thus deprive the state of 
the opportunity to reimburse itself for the money which 
it has paid for the printing of the books. The difficulty 
of ascertaining or recovering any specific damages fur- 
nishes a foundation for the interposition of a court of 
equity. Can it be questioned that, if the defendant was 
still in possession of these plates and manuscripts, and 
was using and threatening to use them in printing copies 
of the reports for its own use with the intention of selling 
them at reduced prices, it could not be enjoined? 
If it can be enjoined from using these plates, and from 
using the editorial labors paid for by the state in the 
preparation of indexes and the arrangement of manu- 
scripts in violation of the contract, why should it not be 
enjoined from selling the unauthorized copies and thus 
profiting by its breach of the contract? 

To sum up, the contract implied by its terms a negative 
covenant or restriction that the defendant would not use 
the property and material of the state, furnished it for 
the purpose of executing the contract, in such a manner 
as to defeat the object of the agreement and against the 
interest of the state. It made a breach of this implied 
agreement. The ordinary remedies provided by a legal 
action are clearly inadequate and, hence, a court of equity 
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should enjoin any further violation of the implied con- 
tract. See Bispham, Principles of Equity (6th ed.), 
secs. 461-464. 

Of course, this discussion has proceeded upon the as- 
sumption that the allegations of the petition are true. 
What the proof may show, if issues are made up, we can- 
not foresee. 

In my opinion the petition states a cause of action in 
equity to enjoin a breach of contract, and the demurrer 
should be overruled. 


The following opinion on motion for leave to file 
amended petition was filed March 7, 1907. Wotion over- 
ruled: 


Judgments, Vacating After Term- The provisions of sections 602- 
609 of the code apply to original actions in the supreme court. 
The court therefore has no power or jurisdiction to set aside a 
judgment and allow the amendment ‘of a petition, in {tg discre- 
tion, after the final adjournment of the term at which the judg- 
ment was rendered. 


LETTON, J. 


Application has been made during the present term of 
the court to file-an amended petition in this case. A final 
judgment of dismissal, upon the demurrer to the petition 
being sustained, was entered at the September, 1906, 
term, since the plaintiff had formally announced that it 
would stand on its pleadings. The defendant contends 
that, since that term adjourned. without further proceed- 
ings, the judgment entered was a final disposition of the 
case. 

The action was brought under the original jurisdiction 
of this court, which is concurrent with that of the dis- 
trict court in like actions. Ordinarily a judgment of the 
district court, after the adjournment of the term at which 
it was rendered, becomes final. The power of the district 
court to vacate or modify its judgments, after the expira- 
tion of the term at which such judgments or orders are 
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made, is controlled by the provisions of sections 602-609 
of the code. In Huntington & McIntyre v. Finch, 3 Ohio 
St. 445, it is said: “The court of common pleas has ample 
control over its own orders and judgments during the 
term at which they are rendered, and the power to vacate 
or modify them in its discretion. But this discretion ends 
with the term, and no such discretion exists at a sub- 
sequent term of the court.” This rule has been repeatedly 
upheld in this state with reference to the powers of the 
district court. Smith v. Pinney, 2 Neb. 189; McBrien v. 
Riley, 38 Neb. 561; Ganzer v. Schiffbauer, 40 Neb. 633; 
Nchuyler B. & L. Ass’n v. Fulmer, 61 Neb. 68; Sherman 
County v. Nichols, 65 Neb. 250. Section 610 of the code 
provides as follows: “The provisions of this title subse- 
quent to section 601 shall apply to the supreme court. and 
probate court, so far as the same may be applicable to the 
judgments or final orders of such courts.” These provis- 
ions of the statute place it beyond the power of the court 
in an original cause at a subsequent term to set aside a 
judgment and permit an amendment of a petition, except 
in the manner and for the reasons prescribed in section 
602. ° ; 

Independent of these provisions, we are of the opinion 
that under the statutes we have no power to allow the 
amendment at this time. A discussion of the rules relative 
to original actions in the supreme court is to be found in 
‘In re Petition of Attorney General, 40 Neb. 402, and the 
conclusion is there reached that, since section 2 of the 
code provides there shall be but one form of action, and in 
section 903 it is provided that where the statute gives an 
action, but does not describe the mode of procecding there- 
in, the action shall be held to be the civil action of this 
code, therefore, original cases in this court must be gov- 
erned by the rules of the code. If this action had been 
brought in the district court the right of the court in its 
discretion to set aside the judgment and to allow the plain- 
tiff to amend its peti:‘on would expire with the term. As 
we have seen, both by the special provisions of section 610 
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and by the gencral provisions of the code, this court is 
governed as to judgments in original actions by the 
rules pertaining to judgments in the district court, and, 
since if the judgment had been rendered in the district 
court its power to set the judgment aside would have 
ended with the term, so that of this court ended with the 
adjournment of the September, 1906, term, and we have 
Low no power or jurisdiction to allow the amendinent. 
Leave to file an amended petition is therefore 


DENIED. 


LAWRENCE MCCONNELL V. STATE OF NEBRASKA, 
Frrep DecemsBer 21, 1906. No. 14,689. 


1. Criminal Law: Evinence. Bill of exceptions examined, and the 
evidence of the physicians contained therein found to be com- 
petent. 


InstTRucTIONS. On the trial of one charged with a heinous 
crime, where the charge set forth in the information or indict- 
ment fully embraces all of the ingredients of a lesser offense, it 
is proper for the trial court to define the lesser offense and in- 
struct the jury that, where the evidence requires it, they may 
convict of such offense, but a failure to so instruct is not rever- 
sible error, unless such an instruction is requested by the de- 
fendant. 


An instruction in a prosecution for assault with 
intent to commit rape, which may be construed to mean that 
it is not essential to a conviction that the prosecutrix be cor- 
roborated, should not be given. And where it is probable that 
the rights of the defendant were prejudiced thereby a new trial 
will be granted. Dunn v. State, 58 Neb. 807, distinguished. 


Error to the district court for Gage county: WILLIAM 
H. KELLIGAR, JUDGE. Rev. di. 


L. Mt Pemberton and A. Hardy, for plaintiff in error. 


Norris Brown, Attorney General, W. T. Thompson and 
S. D. Killen, contra. 


TT4 / NEBRASKA REPORTS. [Von 77 


McConnell y. State. 


. BARNES, J. 


Lawrence McConnell, hereafter called the defendant, 
was tried by the district court for Gage county on an in- 
formation charging him with assanlt with intent to com- 
mit rape. He was found guilty and sentenced to the peni- 
tentiary for a period of seven years. To reverse that 
judgment he brings error to this court. 

1. His first contention is that the court erred in re- 
ceiving the evidence of Doctors Boggs and Fall as to the 
nature of certain stains found on the clothing of the pros- 
ecutrix. It is urged that this evidence was incompetent, 
because the doctors did not sufficiently qualify themselves 
to testify as expert witnesses. While this question seems to 
be a close one, still we are of opinion that each of them 
showed such professional standing, knowledge and ex- 
perience as required the court to receive their evidence 
for what it was worth, and the attack of counsel should 
have been directed to its weight, credibility and probative 
effect rather than its competency. 

2. Defendant also claims, and strenuously insists, that 
the court erred in failing to instruct the jury that under 
the charge contained in the information the defendant, 
if the evidence warranted, might be found guilty of an 
assault and battery, or a Simple assault. This assign- 
ment is argued with great force and at length. An ex- 
amination of the record shows that the court failed to so 
instruct, and it also discloses that the defendant made no 
request for an instruction of that kind. That the charge 
of assault with intent to commit rape necessarily in- 
cludes a charge of assault and battery and one of simple 
assault seems clear. In Prindeville v. People, 42 Tll. 217, 
the court said: “From all of the authorities, we are 
satisfied, that the general rule is, that, where a higher 
and more atrocious crime fully embraces all of the ingredi- 
ents of a lesser offense, and when the evidence requires it, 
the jury may convict of the latter.” And no case occurs to 
us which can come more fully within the rule than does an 
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assault with intent to commit rape. So, this is a proper 
case for the application of the rule contended for. We 
find, however, that the authorities are divided on that 
question, and, although it may be said that the weight 
of authority favors the defendant’s contention, yet we are 
already committed to the rule that the failure of the 
court to give such an instruction is not reversible error, 
unless such request is tendered and refused. In Barr v. 
State, 45 Neb. 458, it was held: “In a prosecution for a 
felony error cannot be predicated upon the failure of the 
trial court to define a lesser offense included in the crime 
charged, unless requested so to do.” In Hill v. State, 42 
Neb. 508, we said: “Mere nondirection by the trial court 
ig not sufficient ground for reversal on appeal, unless 
proper instructions have been asked and refused.” The 
same rule is stated, without qualification, in Gettinger © 
v. State, 138 Neb. 308, and in Housh v. Stute, 48 Neb. 163, 
also in Edwards v. State, 69 Neb. 386, and in many other 
cases. It may be said for this rule that it is not without 
reason for its support. It may happen that, where a de- 
fendant is charged with a heinous crime, and the evidence 
against him is slight, he would prefer to have the jury 
understand that he must be found guilty of the particular 
crime charged, or else not guilty. For in such a case the 
jury might well refuse to convict of the heinous crime, and 
yet readily agree to find the defendant guilty of a lesser 
offense, amounting, perhaps, to no more than a misde- 
meanor. By adhering to this rule we offer a defendant an 
opportunity to exercise his election, and have such an in- 
struction by requesting the court to give it. So, we are 
of opinion that the defendant’s contention on this point 
cannot be sustained. 

3. Counsel for the defendant further contends that the 
court erred in giving paragraph 10 of the instructions on 
his own motion; that the effect of that instruction was to 
inform or at least lead the jury to belicve that the defcend- 
ant could be convicted without any corroboration of the 
evidence of the prosecutrix. We are fully committed to 
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the rule that in cases of rape and seduction the prosecutrix 
must be corroborated, or, in other words, the uncorrobo- 
rated evidence of the prosecutrix is not sufficient to sus- 
tain a conviction, and we see no good reason, nor is any 
suggested; why the same rule should not prevail where the 
charge is assault with intent to commit rape. By the 
instructions complained of the jury were told, in sub- 
stance, that in case of an assault with intent to commit 
rape it is not essential that the prosecuting witness should 
be corroborated by the testimony of other witnesses as to 
the particular act constituting the offense; that if the jury 
should believe, beyond a reasonable doubt, from the testi- 
mony of the prosecutrix, and the corroborating circum- 
stances and facts testified to by other witnesses, that the 
defendant did make the assault, as charged in the infor- 
mation, the law does not require that the testimony of the 
prosecutrix should be corroborated by other witnesses as 
to what transpired at the immediate time and place when 
it is alleged the assault was made. The vice of this in- 
struction seems to be that too much emphasis was given to 
the idea or thought that the prosecutrix need not be cor- 
roborated by the evidence of any other witness, and thereby 
the necessity of the corroboration was, in effect, lost sight 
of. Again, in this instruction the jury is first told that it 
is not essential that:the prosecutrix be corroborated by 
other witnesses as to the particular acts which constitute 
the offense. Then follows the statement that if the jury 
should believe bevond a reasonable doubt, from the testi- 
mony of the prosecutrix, and corroborating circumstances, 
in fact testified to by other witnesses, that the defendant 
did make this assault, as charged in the information, the 
law does not require that the testimony of the prosecu- 
trix should be corroborated by other witnesses as to what 
transpired at the time and place the alleged assault was 
made. This would seem to virtually tell the jury that 
there was sufficient corroborating circumstances and facts 
testified to by other witnesses to justify them, if they saw 
fit, in finding the defendant guilty. It is true the lan- 
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guage used does not necessarily have that meaning, but in 
the absence of any other instruction correctly stating the 
law in regard to the necessary corroboration the jury 
would probably be misled in regard to the matter. The 
record discloses that no other or correct instruction in 
_regard to the necessity of corroboration was given by the 
court, and we think that the giving of the instruction com- 
plained of was therefore erroneous. - While Dunn v. State, 
58 Neb. 807, approves of a similar instruction, yet it is to 
be presumed that a correct instruction as to the necessity 
of corroboration was given in that case. 

4, Lastly, it is contended, and strenuously urged, that 
the evidence is insufficient to sustain a conviction. While 
we have carefully reviewed it, yet we decline to express 
any opinion upon that question. It is quite probable that 
the case may be tried again, and it would therefore be im- 
proper for us to do so at this time. 

For failure to correctly instruct the jury as to the 
necessity of corroboration and giving the paragraph of the 
instruction complained of, the judgment of the district 
court is reversed and the cause remanded for a new 
trial. 

, REVERSED. 


JOHN G. STETTER ET AL. VY. STATE OF NEBRASKA. 
Frep December 21, 1906. No. 14,780. 


1. Criminal Law: PLEA IN ABATEMENT. Where a plea in abatement 
in a criminal prosecution presents questions of law only, it is 
proper for the trial court to determine such questions without 
the intervention of a jury. 


County Court: Jurispicrion. A county court or county 
judge has the same powers and jurisdiction in criminal matters 
as a justice of the peace, and may entertain a complaint, issue 
a warrant, conduct the preliminary hearing in a case where 
the offense is beyond his jurisdiction, and may hold the defend- 
ant to bail for his appearance in the district court. 


erin, 
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3. Statutes: EnacrmMent: Evipence. An enrolled bill, as found on 
file in the office of the secretary of state, bearing the signature 
of the legislative officers and approved by the governor, is prima 
facie evidence of its passage, and cannot be overthrown by the 
legislative journals where they are silent on that matter. 


4. Gaming: Evimpence. Held, That the evidence contained in the bill 
_of exceptions is sufficient to sustain a conviction for a violation 
of the provisions of section 215 of the criminal code. 


Error to the district court for Cherry county: WILLIAM 
H. Westover, JupGE. Affirmed. 


Allen G. Fisher and A. M. Morrissey, for plaintiffs in 
error. 


Norris Brown, Attorney General and W. T. Thompson. 
contra. 


BARNES, J. 


An information was filed in the district court for Cherry 
county. against John G. Stetter and Harry F. Hilsinger, 
hereafter called the defendants, charging them with a 
violation of section 215 of the criminal code, which pro- 
vides: “Every person who shall set up or keep any gam- 
ing table, faro bank, keno, or any kind of gambling table 
or gambling device or gaming machine of any kind or de- 
scription, under any denomination or name whatsoever, 
adapted, devised and designed for the purpose of playing 
any game of chance for money or property, except billiard 
tables, or who shall keep any billiard table for the purpose 
of betting or gambling, or shall allow the same to be used 
for such purpose, shall, upon conviction, be punished by 
fine of not less than three hundred dollars and not exceed- 
ing five hundred dollars, or be imprisoned in the peni- 
tentiary not exceeding two years.” To the information 
they filed a plea in abatement by which they alleged, in 
substance, that they had never had or waived a preliminary 
examination, because the original complaint on which they 
were arrested was filed before the county judge of Cherry 
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county, and such officer had no jurisdiction to receive the 
complaint, to issue a warrant thereon or conduct a pre- 
liminary examination in the premises. They also alleged 
in said plea that the section of the statute on which the 
information was founded had never been legally or con- 
stitutionally passed by the legislature of the state, and 
for that reason was unconstitutional and void. The state 
filed an answer to the plea, and the defendants thereupon 
demanded a jury trial on the issues thus raised. This was 
denied by the court, and the defendants excepted. There- 
upon the issues were tried to the court, and resolved against 
the defendants. Thereafter they filed what they called a 
plea in bar, which was overruled and a trial on the merits 
of the case was had to a jury. They were convicted, and 
sentenced to pay a fine of $300 each, together with the 
costs of the prosecution, and from that judgment they 
have brought the case to this court by separate petitions 
in error. 

1. Defendants now contend that the district court erred 
in not granting their request for a jury trial on their 
plea in abatement. This contention cannot be sustained. 
The plea presented no disputed question of fact. ' The ques- 
tions raised thereby were questions of law, as applied to 
the record before the court, and arising on an examination 
of the original bill attested by the legislative officers, 
signed by the governor and found on file in the office of 
the secretary of state, together with the legislative journals 
concerning its passage. In such a case it is the duty of the - 
trial court to determine the legal questions presented 
without the intervention of a jury. 

2. It is claimed that the court erred in overruling said 
plea: First, because the county court or county judge 
was without jurisdiction as an examining magistrate, and 
therefore the defendants had never had or waived a prelim- 
inary examination; second, for the reason that section 215 
of the criminal code is unconstitutional, because it was 
never passed by the legislature in the manner provided by 
law; that the title of the bill, attested by the legislative 
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officers, signed by the governor, and found on file in the 
office of the secretary of state, is different from the title of 
the bill introduced and passed by the legislature. 

The’ first of these two questions was before us in He 
parte Maule, 19 Neb. 273, where it was held that a 
county judge has authority to receive a plea of guilty in 
a misdemeanor case, to render a judgment thereon of. 
conviction within his jurisdiction, and enforce the same 
by imprisonment as in other cases of misdemeanor. The 
matter was before us again in the case of In re Chenoweth, 
56 Neb. 688, where it was said that the criminal juris- 
diction of a county court or county judge is the same as 
that of a justice of the peace. It will not be contended 
that a justice of the peace is not an examining magistrate, 
and so we are of opinion that the defendants’ contention on 
this point is not well founded. 

Defendants’ counsel, however, devote most of their argu- 
ment to the proposition that section 215 of the criminal 
code is unconstitutional. It may be conceded that this 
point is well taken, provided the record sustains the fact 
relied upon. It appears that on the trial of this question 
there was introduced a certified copy of the original bill 
containing the section in question, as found in the office 
of the seerctary of state. This bill bears on its face a com- 
plete refutation of the claim made by the defendants. 
There was also introduced by the defendants a copy of the 
legislative journals relating to the passage of the act in 
question, and it is claimed that this evidence is sufficient 
to overthrow the evidence of the bill itself. On this 
question we are not without authority. In State v. Frank, 
60 Neb. 327, it was held that the enrollment, authentica- 
tion and approval of an act of the legislature are prima 
facie evidence of its due enactment. While the legislative 
journals may be looked into for the purpose of ascertain- 
ing whether a law was properly enacted, yet the silence of 
these journals is not conclusive evidence of the nonexist- 
ence of a fact which ought to be recorded therein regarding 
the enactment of a law, In the body of the opinion in that 
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case we find the following: “ ‘So, here, it must be made to 
afiirmatively appear that amendments of the house bill in 
question were adopted by the senate and were not con- 
curred in by the house.’ The enrolled bill has its own 
credentials; it bears about it legal evidence that it is a 
valid law; and this evidence is so cogent and convincing 
that it cannot be overthrown by the production of a legisla- 
tive journal that dees not speak, but is silent. Such seems 
to be the conclusion reached by a majority of the courts; 
‘and such, certainly is the trend of modern authority. To 
hold otherwise would be to permit a mute witness to 
prevail over evidence which is not only positive, but of so 
satisfactory a character that all English and most Ameri- 
can courts regard it as ultimate and indisputable.” 
Again in Colburn v. AcDonald, 72 Neb. 481, the same 
question was presented, and it was there said: “ ‘The 
silence of the legislative journals is not conclusive evi- 
dence of the nonexistence of a fact, which ought to be 
recorded therein, regarding the enactment of a law.’ State 
v. Frank, 60 Neb. 327. In order to overthrow such en- 
rolled bill, it ust be made to affirmatively appear by the 
journals that it did not pass.” We find nothing in the 
copy of the senate and house journals relating to the pas- 
sage of the act in question that shows any change or 
amendment, nor is there any affirmative showing therein 
that the bill, as introduced originally in the senate, was not 
properly passed. So we are of opinion that the defendants’ 
plea in abatement was properly overruled. It is con- 
tended, however, that a former attorney general was of 
the opinion that the Jaw was not properly passed. And, 
again, it is said that the defendants should not be pun- 
ished, because the city council had passed a resolution 
allowing gambling to be conducted in the saloons of the 
city of Valentine. But these propositions are practically 
abandoned by the defendants, and do not deserve our seri- 
ous consideration. 

3. Counsel for the defendants contend, in a general way, 
that the evidence is not sufficient to sustain the verdict. 
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This has compelled us to carefully read the bill of excep- 
tions. It seems to be an undisputed fact that the gambling 
devices found by the sheriff in the possession of the defend- 
ants when he arrested them, were in a building situated in 
Valentine, Cherry county, Nebraska, occupied by defend- 
ants at that time, and for several months prior thereto, 
as a saloon. The evidence also shows conclusively that 
there had been what is commonly called a “poker table,” 
together with cards and chips, in the back room of the 
saloon; another such table, together with what is called a 
“roulette wheel,” in the back end of a pool room occupied 
by the defendants for more than a year prior to the time 
of their arrest. And it was shown by the testimony of 
seven apparently reputable witnesses that these devices 
had all been used in playing games for money, frequently, 
during all that time. So we are constrained to hold that 
the evidence is amply sufficient to sustain the verdict. 
From an examination of the whole record we are satis- 
fied that the defendants had a fair and impartial trial, and, 
finding no reversible error therein, the judgment of the 


district court is 
AFFIRMED. 


JAMES L. GANDY v. STATE OF NEBRASKA, 
Firep DECEMBER 21, 1906. No. 14,884. 


1. Witness, Bribery of: INrormarion. An information for the crime 
of attempting to corrupt a witness must allege that the person 
sought to be corrupted was a witness; that the defendant knew 
such person to be a witness, or must state such facts constitut- 
ing the offense as show conclusively that the defendant had 
such knowledge. 


One who has not been summoned or recognized as a wit- 
ness in a pending suit, and who is not acquainted with either 
of the parties thereto, and has no knowledge of any fact either 
direct or collateral which may be the subject of inquiry therein, 
is not a witness within the meaning of section 164 of the crim- 
inal code, 


2. 
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: Evinence. On the trial of one charged with the crime of 
attempting to corrupt a witness, it is reversible error .o allow 
the state to introduce evidence tending to show that the defend- 
ant offered a person the sum of $500 to steal a written instru- 
ment called a certain power of attorney, where the information 
contains no charge of that kind or nature, 


Error to the district court for Nemaha county: JOHN 
B. Raper, JupGE. Reversed. 


Edwin Falloon, C. F. Reavis and 8. P. Davidson, for 
plaintiff in error. 


Norris Brown, Attorney General and W. T. Thompson, 
contra. 


BaRnES, J. 


James L. Gandy, hereafter called the defendant, was 
convicted of a violation of section 164 of the criminal code, 
which provides: “If any person shall attempt to corrupt 
or influence any juror or witness, either by promises, 
threats, letters, money, or any other undue means, either 
directly or indirectly, every person so offending shall be 
fined in any sum not exceeding $500 or imprisoned in the 
penitentiary not more than five years nor less than one 
year.” From the judgment and sentence of the district 
court for Nemaha county based on such conviction he 
brings the case to this court by a petition-in error. His- 
petition contains a large number of assignments, but few 
of which will be considered in this opinion. 

1. The first question to be determined is defendant’s 
contention that the trial court erred in overruling his 
demurrer to the amended information. It is urged that the 
omission to allege that the defendant knew the person 
sought to be corrupted was a witness renders the infor- 
mation fatally defective. In support of this our attention 
is directed to the case of State v. Hoirard, 66 Minn. 309, 
where it was said: “An indictment for the crime of offer- 
ing a bribe to a juror, under the provisions of Gen. St. 
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1894, sec. 6348, must directly allege that the person to 
whom the bribe was offered was a juror; that the defend- 
ant knew it; also, what was offered, naming it, and the 
fact that it was of value; and that it was offered with in- 
tent to influence the action of the juror as such.” An 
examination of the Minnesota statute discloses that, like 
our own, it fails to set forth all that is essential to con- 
stitute the offense intended to be punished. It will be ob- 
served by an examination of the section of our statute on 
which this prosecution is founded that it simply names 
or defines the crime sought to be punished by its legal 
result, and does not purport to set forth all of the elements 
of the offense. In such a case an indictment or informa- 
tion in the words of the statute is not sufficient. State v. 
Carpenter, 54 Vt. 552; State v. Smith, 11 Or. 205, 8 Pac. 
- 343; Collins v. State, 25 Tex. Supp. 204. And this does not 
conflict with the other well-established general rule that an 
indictment or information, for a statutory crime is gener- 
ally sufficient if it follows the language of the statute, for 
this is the exception to such general rule. It is claimed by 
the state, however, that Chrisman v. State, 18 Neb. 107, an- 
nounces a contrary doctrine. We do not so understand 
that decision. The question there decided was whether 
the indictment charged that the person sought to be cor- 
rupted was a witness. And it was held that the lan- 
guage of the indictment was sufficient to so charge. It may 
‘be stated, in passing, that the indictment in that case con- 
tained the allegation that the defendant well knew that 
the person sought to be corrupted was a witness. We are 
therefore .of opinion that in such case the information 
should charge that the defendant knew the person sought 
to be corrupted was a witness, or should contain such a 
«.atement of facts as would lead to the irresistible con- 
clusion that the defendant had such knowledge. The infor- 
mation in this case charges in express terms that Fisher 
was a witness in the civil case of Gandy v. Estate of Bissell 
(deceased), and then sets forth facts relating to the con- 
duct of the defendant which, if true, show conclusively that 
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he knew Fisher was to be a witness in that case. We there- 
fore hold that the information is sufficient to charge a vio- 
lation of the section in question, and the demurrer thereto 
was properly overruled. 

2. It is also contended that the evidence does not sup- 
port the charge contained in the information and is in- 
sufficient to sustain the verdict, for the reason that it 
shows conclusively that Fisher was not a witness within 
the meaning of section 164 above quoted. This requires us 
to determine who is a witness within the meaning of the 
statute on which this prosecution is founded. A witness, 
in the strict legal sense of the term, means one who gives 
_ evidence in a cause before a court. Barker v. Coit, 1 Root 
(Conn.), 224. In 29 Am. & Eng. Ency. Law (1st ed.), p. 
538, note, it issaid a witnessis “a person who, being pres- 
ent before a court, magistrate, or examining officer, orally 
declares what he has seen or heard or done relative to a 
matter in question.” When the books speak of a witness, 
they always mean one who gives oral testimony. United 
States v. Wood, 14 Pet. (U. 8S.) 455. In Bliss v. Shuman, 
47 Me. 248, it was said: “The word witness is a most gen- 
eral term, including all persons from whose lips testi- 
mony is extracted to be used in any judicial proceeding.” 
If we were to apply this rule, it could not be contended 
for a moment that Fisher was a witness. It is our opin- 
ion, however, that the word “witness,” as used in the 
statute in question, should receive a broader and more gen- 
eral definition. 8 Words and Phrases, p. 7511, defines 
a witness to be one who has knowledge of a fact. See, also, 
State v. Desforges, 47 La. Ann. 1167, 17 So. 811. A wit- 
ness is one who has knowledge of a fact or occurrence 
sufficient to testify in respect to it. In re Losee’s Will, 
34 N. Y. Supp. 1120. We are unable to find a broader 
and more general definition of the word than those above 
quoted. Applying this rule to the facts disclosed by the 
evidence in this case, we are satisfied that Fisher was not 
a witness within the meaning of the statute. He testified 

53 
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positively that he was a stranger in Nebraska, that he had 
never heard of the case of Gandy v. Estate of Bissell; that 
he never knew any of the parties to the action; that he 
knew nothing in regard to any fact relating to it; and 
that he never intended to be a witness in that case. His 
evidence was that Gandy sought to induce him to become 
a witness; that he paid him a certain sum of money, 
trifling in amount; told him to go to the house of one 
of bis tenants, and that latei he would tell him what 
he wanted him to testify to. Ie also said that Gandy 
offered him $500 to steal a certain writing, called “a power 
of attorney,” from one Hawley, who he was told was a 
witness in the case above mentioned. So, it is apparent 
that, if the evidence of the prosecution is true, when Gandy 
approached Fisher he (Fisher) was not a witness within 
the meaning of the statute, and never intended to become 
one. So, it would seem that the defendant’s contention 
that the evidence discloses an attempt to suborn perjury, 
and does not support a charge of attempting to corrupt a 
witness, is well founded. While the action of the de 
fendant was reprehensible in the extreme, and well calcu- 
lated to pervert justice, yet we are satisfied that it is not 
covered by the statue under which the prosecution is 
brought. The facts of the case present a matter for 
proper legislative rather than for judicial action. So, we 
are of opinion that the evidence in this case is insufficient 
to support the verdict. 

3. It is further contended that the court erred in per- 
mitting the wituess Fisher to testify, over proper objec- 
tions, that the defendant offered him $500 to steal the 
power of attorney above mentioned. An examination of 
the information discloses that no such charge is contained 
therein. Neither is that matter mentioned in setting out 
the facts constituting the crime charged. So while it is 
not necessary to determine this question, yet it is not im- 
proper for us to say that the rule is quite general that to 
receive evidence on the part of the prosecution of facts 
tending to prove other and extrinsic charges which relate 
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to some offense not contained in the information, on the 
trial of one charged with crime, is reversible error. 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause is remanded for further 


proceedings according to law. 
REVERSED. 


DopeGe COUNTY, APPELLEE, V. SAUNDERS COUNTY, 
APPELLANT.* 


Firrep DecempBer 21, 1906. No. 14,729. 


1. Counties: Bripcz Repairs. A county which refuses to enter into a 
contract with an adjoining county to repair a bridge across a 
stream dividing the counties is liable to the county making the 
repairs under contract for ‘“‘such proportion of the cost of mak- 
ing said repairs as it ought to pay, not exceeding one-half of the 
full amount so expended,” when the county making the repairs 
has followed the procedure pointed out by the statute as to 
notice, ete. 


2. : : Novice. Where the only notice served under the 
statute notified the adjoining county that a bridge across a stream 
dividing the two counties was “unsafe for public travel and that 
same must be repaired to make it safe for public passage,” the 
county so notified cannot be compelled to contribute toward the 
cost of new ice breaks not specified in nor contemplated in the 

. notice, and not necessary to make the bridge safe for public 
travel. 


3. : : IssuEsS. Where the proper steps have been taken 
to render an adjoining county liable for the repair of such a 
bridge, and where an issue is raised as to the necessity of the 
repairs or as to the amount paid being more than the actual and 
reasonable cost thereof, then the amount that the defaulting 
county ought to pay is a question for the jury, but, if no such 
issue is tendered, the county in default is liable for one-half of 
the cost of repairs. 


4. ie . The fact that a bridge across the Platte river where 
it divides the counties of Dodge and Saunders is not one con- 


* NoTe.—On motion to modify this opinion, it was ordered that judeg- 
ment of lower court be affirmed upon appellee filing a remitiitur of 
amount of judgment ia excess of $150 and interest, 
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tinuous structure, but consists of two separate portions separated 
by an island, one of which portions is entirely within Dodge 
county, does not, under the circumstances, relieve Saunders 
county from the burden of contributing to the repair of the entire 
structure.’ , 


APPEAL from the district court for Saunders county: 
LINCOLN Frost, JUpce. Reversed. 


M. B. Reese, B. LE. Hendricks and Simpson & Good, for 
appellant. 


J. W. Graham and Stinson & Martin, contra. 


LETTON, J. 


This action has been here before to review a judgment of 
dismissal rendered upon a demurrer to the petition being 
sustained. 70 Neb. 442, 451, 454. The judgment of the 
district court was reversed and the cause remanded for 
further proceedings, and from a judgment for plaintiff 
upon a jury trial the defendant appeals. 

The substance of the petition is set forth in the first 
opinion. 70 Neb. 412. The defendant answered, alleging 
that the bridge is wholly within the county of Dodge; that 
the Platte river does not divide the two counties; that 
there is a large island lying within the county of Dodge, 
separated from Saunders county by a stream of the width 
of 175 feet; that Dodge county maintained a highway 
across said island to another bridge of much greater 
length, remote from the line dividing the two counties, and 
that the defendant is not liable for the cost of maintaining 
or repairing said north bridge, it being wholly within the 
county of Dodge. The reply was a general denial, with an 
admission of the existence of the island, and an allega- 
tion that that portion of the Platte river north of the 
island is about 2,600 feet wide; that portion south of the 
island 220 feet wide, and the island itself, where the bridge 
is located, 1,900 feet wide. . It appears that the cost of the 
repairs upon the short bridge south of the island was $30, 
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and that the cost of the repairs and ice breaks on the north 
bridge was $964, of which sum $775 was expended in 
building ice breaks, which were placed at a distance of 
about 30 feet up stream from the bridge. These ice breaks, 
consisting of piling and caps, were new, though there were 
some old ice breaks in existence in places which were con- 
nected with the bridge and extended some 20 feet up 
stream. After the evidence was taken, the court refused all 
instructions dsked by the defendant and instructed the 
jury to return a verdict for the plaintiff for one-half of 
the cost of the work, being the full amount claimed. A 
motion for a new trial was overruled, judgment rendered, 
and from this judgment defendant appeals. 

1. The first assignment of error is that the court erred 
in compelling the jury to include in their verdict one- 
half of the cost of the new ice breaks. On August 11, 
1899, the county board of Dodge county passed a resolu. 
tion reciting that it appeared that the Platte river bridge. 
south of I’'remont and che Platte river bridge at North 
Bend, between Dodge and Saunders counties, are out of 
repair and should be repaired forthwith, and providing 
that the county commissioners of Saunders county should 
be notified that the aforesaid bridges “are unsafe for public 
travel, and that the sane must be repaired forthwith te- 
make the same safe for passage by the public,” and request- 
ing that board to fix a time and place to meet, for the 
purpose of providing all arrangements for making a joint 
contract for the needful repair of the bridges, and furthe.- 
providing that, if the Saunders county board refused to 
fix a time or place within 20 days after the service of these 
resolutions, said board would proceed to advertise for 
bids, and would hold Saunders county liable for one-half 
of the cost of said repairs as provided by law. It further. 
appears that service of a copy of these resolutions way 
made upon the chairman of the board of county commis- 
sioners of Saunders county. No heed being paid by the 
board of Saunders county to this notice, the county clerk 
of Dodge county advertised for bids for repairs voder the 
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direction of the Dodge county board, and included therein 
“five ice breaks in north channel at Fremont.” After 
due notice a contract was awarded to one I’. H. Wallace, 
whose bid for the ice breaks was $778. The notice served 
upon Saunders county coutained no indication that any 
new ice breaks were to be constructed, but only provided 
for “the needful repair of said bridge to make the same 
safe for passage by the public.” It is apparent from the 
cvidence that substantial ice breaks were proper and neces- 
sary to be constructed at a short distance up stream from 
the north bridge in order to preserve the same from injury 
or destruction by moving ice. It is contended that these 
ice breaks are not repairs, and that they are not neces- 
sary. for the purpose of repairing the bridge and making 
it safe for public travel. Whether this be so or not, it is 
very clear that their construction is not within the terms 
of the notice served upon Saunders county. It may well 
be that the county board of Saunders county was willing 
to entrust the expenditure of the amount of money neces- 
sary for “the repairing of the bridge and making it safe 
for passage” to the discretion of the county board of 
Dodge county, and therefore took no action, but that if it 
had been notified that the expenditure of nearly $800 was 
contemplated in the building of new ice breaks, it would 
have appeared at the time and place mentioned in the no- 
tice for the purpose of participating in the discussion as 
to the propriety and advisability of letting a contract for 
such purpose. However this may be, we think that the 
liability of Saunders county to contribute to the cost of 
building these ice breaks rests upon the question whether 
the county board of that county was notified that it was 
the purpose to make such improvements, and that a notice 
that the bridge is “unsafe for public travel and must be 
repaired forthwith to make the same safe for passage” is 
too narrow to impose such a liability upon it. 

The defendant contends that under the statute the 
question of what proportion of the cost of making repairs 
Saunders county ought to pay should be submitted to a 
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jury for determination. In Brown v. Merrick County, 18 
Neb. 355, decided in 1885, it was held that as the statute 
then stood there was no power in the county board of one 
county, in the absence of a joint contract, to erect or repair 
a bridge across a stream which divides counties and compel 
the other county to contribute. There was an attempt to 
amend the law made in 1881, but this act was unconstitu- 
tional and void, and a later amendment was made in 1899, 
which constitutes a part of the act now in force, being 
the proviso to section 88, ch. 78, Comp. St. In Cass County 
v. Sarpy County, 63 Neb. 818, the enactment and force of 
these statutory provisions are considered and the con- 
¢lusion arrived at that section 87, when considered alone, 
imposes the obligation to build and repair bridges men- 
tioned therein upon both counties equally and without 
qualification ; that section 88 provides the manner of mak- 
ing and entering into joint contracts for the purpose of 
building or keeping in repair such bridges, regulates the 
manner of procedure, and enforces the liabilities growing 
out of a neglect of duty in reference thereto; and that sec- 
tion 89 provides for the method of procedure when a con- 
tract or agreement has been made in regard to the bridge, 
and when the county board of either county neglects or 
refuses to build or repair. It is further pointed out that 
“under the act of 1879, as well as under the amendment, 
two kinds of contracts are authorized—one for the build- 
ing of bridges, and one for the repair of such structures. 
To the subject matter of the former of these two ciasses the 
proviso makes no reference, but the subject matter of the 
latter of them is its one sole subject. It makes no regu- 
lation with respect to the construction of bridges, nor to 
the repair of them, in instances in which there is an exist- 
ing contract for such repair.” See, also, Saline County r. 
Gage County, 66 Neb. 839, 844; Iske v. State, T2 Neb. 278. 
‘If, as we have seen, the purpose of the proviso is to provide 
for the repair of bridges when no joint contract has been 
made between the counties, and section 89 provides only 
for the manner and nieasure of the recovery when a‘con- 
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tract or agreement has been made between the counties, 
then this case is governed by the proviso, and not by 
section 89, since no joint contract was entered into between 
Dodge and Saunders county. Saunders county refused to 
enter into such contract. Dodge county then entered 
into a contract for the repairs, and is entitled to recover, 
as provided by the proviso, “by suit from the county in de- 
fault, such proportion of the cost of making such repairs 
as it ought to pay, not exceeding one-half of the full 
amount so expended.” The proviso must be construed in 
connection with section 87. We think the true intent of 
the statute is that in case an issue is raised as to the 
necessity of the repairs, or that the amount paid was more 
than the actual and reasonable value thereof, then that the 
county which is being sued is only liable for such propor- 
tion of the cost of the repairs as it ought to pay. The in- 
tention is that each county shall pay one-half of the rea- 
sonable cost of necessary repairs, and no more, and that 
the county making the repairs cannot recover one-half the 
amount expended by it, unless such amount is the reason- 
able cost of necessary repairs. 

2. Another assignment of error is based upon the con- 
tention that under the Jaw no part of the cost of repairs 
expended upon the north bridge is payable by Saunders 
county. It appears that the south boundary of Dodge 
county is the south bank of the Platte river, and that the 
island mentioned is entirely within the limits of Dodge 
county; that it contains from 160 to 180 acres; that it is 
the subject of private ownership, and taxes are assessed 
and collected upon it by Dodge county. The bridge across 
the north branch of the Platte connecting this island with 
the main land is 2,545 feet long. There are two bridges 
across the stream south of the island—one 264, and the 
other 278 feet long. The roads crossing the island from 
these two bridges to the main bridge are respectively 1,366 
and 1,948 feet long, and are maintained and worked by 
Dodge county. It is strenuously urged by the defendant 
that since the statute refers to “streams” that divide 
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counties, and since the south branch of the river is the 
only “stream” that divides Saunders county from Dodge 
county, the island and the north bridge being entirely 
within Dodge county, the former county is only liable to 
centribute to the repair of the bridge across the south 
channel, and that it was error to include in the recovery 
one-half of the cost of the repairs upon the north bridge. 
It seems that this question was attempted to be raised in a 
motion for a rehearing in this case, but the court held 
that the question could not arise upon demurrer, and that 
“conditions may be such that each part of the river, that 
part lying on the north side and that part lying on the 
south side of the island, should be considered a stream as 
that word is used in the statute.” 70 Neb. 454. While it 
was said in the former opinions that by the word “stream” 
the legislature meant “river,” we think that this was said 
with reference only to the question whether the Platte 
river divided the two counties. It is argued that it is un- 
reasonable to suppose that the statute would make an 
adjoining county liable to contribute toward the cost of 
repairing bridges across every branch or channel of such a 
river, even though such branch or channel might be sit- 
uated miles away from the dividing stream, as might well 
happen in the case of the spreading streams constituting 
the delta of a river. But this statute was enacted with 
reference to the conditions in the state of Nebraska, and 
the legislature had in mind the streams and rivers of Ne- 
braska, and not those of some other state or country. It is 
reasonable to presume that one of the moving causes of the 
enactinent of this law was the existence of the wide and 
almost unfordable channel of the Platte river extending 
for hundreds of miles through the center of this state, and 
having scattered along its channel many islands, some of 
but little extent, while others contain within their limits 
hundreds or perhaps thousands of acres of land. It would 
seem unreasonable to adopt a construction of the statute 
which would hold that, if a bridge should be built across 
the river a few feet from the extremity of an island, both 
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counties should contribute to its maintenance, while, if 
the existence of the island should be taken advantage of 
for the purpose of reducing the cost of the erection of a 
bridge or furnishing a better site therefor, one of the 
counties should be relieved from a large portion of the 
burden of keeping it in repair. At the locality in question 
it appears that, if a bridge had been erected at a point 
either immediately above or below this island, the length of 
the structure in either case would be greater than that of 
the combined length of the bridges over both the north and 
south channels. It is apparent, also, that the inhabitants 
of both counties share in the benefit derived from the entire 
length of the passage way across the river; that the use of 
the bridge across the south channel alone would be of lit- 
tle or no benefit to the citizens of Saunders county were-it 
not connected with the north bank by the other portion of 
the bridge extending across the north channel. Moreover, 
it is evident that there is no such necessity for connection 
with the island by the inhabitants of Dodge couuty as 
would warrant the erection of a bridge for that purpose 
alone. It is possible that, where necessity for communi- 
cation with an island of extended area would warrant 
the erection of a bridge for that sole purpose, an adjoining 
county would not be held to contribute to the cost of re 
pairs on such a bridge, but such a case is not before us. We 
are of the opinion, therefore, that the cost of repairing the 
entire length of the bridge or bridges across both the north 
channel and the south channel should be borne by both 
counties. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance 


with this opinion. 
REVERSED. 
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EDWARD BETTLE, JR., ET AL., APPELLANTS, V. JOHN F. 
TIEDGEN ET AL., APPELLEES.* 


Fitep DecewBer 21, 1906. No. 14,189. 


a 
1. Mortgages: Equity or REDEMPTION, PURCHASER OF. A Mere pur- 


chaser of the equity of redemption of mortgaged lands is given all 
the protection that the statute was designed to afford him, if he 
is permitted to deal with safety with one who appears by the 
record to be the owner of a mortgage securing a nonnegotiable 
debt. 


ASSIGNMENT: PayMENT. In the circumstances disclosed by 
this record, the mortgagee ,was authorized to receive payment 
and discharge the lien, although the mortgage had been assigned 
and the assignment made of record before the payment was 
made, 


APPEAL from the district court for Madison county: 
JOHN F. BoyD, Jupee. Affirmed. 


Francis A. Brogan and M. J. Moyer, for appellants. 
W. V. Allen and O. A. Abbott, contra, 


AMES, C. 


Tiedgen owned a tract of land upon which he executed 
a mortgage to secure a promissory note payable to the 
Omaha Loan & Trust Company. After the note had be- 
come due and had lost its negotiable character under the 
law merchant, the payee assigned it to the Boston Safe De- 
posit & Trust Company, soon after executing also to the 
latter company a formal assignment of the mortgage. Sub- 
sequently the Boston company sold and transferred the 
note and mortgage to the plaintiffs, who are still the 
lawful holders of them, but without formal assignment, 
except as already mentioned. The defendant Reimers 
became the owner of a second mortgage on the land and 
foreclosed it upon the equity of redemption, of which he 


*Rehearing allowed. See opinion, p. 799, post, 
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became the purchaser at judicial sale after the date of. 
the transfer and assignment first above mentioned, but 
before the assignment was made of record in the county, 
and without knowledge or notice of it. Nor did he ever 
know of it actually or constructively, or of either of the 
sales and transfers of the securities, until after he had int 
good faith paid the amount of the mortgage debt to the 
payee named in the instrument, the Omaha company, un- 
less he was charged with notice by the record of the as- 
signment several months after he had acquired title to 
the equity of redemption, in manner aforesaid, and his 
sheriff’s deed had been made of record, and he had gone 
into possession of the land. The Boston company, at all 
times after it had disposed of the paper, was the agent 
-of its assignee, the plaintiffs, for its collection, and pay- 
ment to it would have discharged the debt, but the Omaha 
company became insolvent, and never remitted the money 
paid to it by Reimers for the satisfaction of the lien. 
The facts thus briefly stated and their legal effect, as 
thus indicated, are, as we understand, not in dispute. 
They gave rise to the first of two questions presented by 
this record of the dismissal by the district court of an 
action to foreclose the mortgage. The case reached this 
court by appeal. This question, which was debated at 
length by counsel both in their briefs and orally at the 
bar, is whether Reiners is a subsequent purchaser within 
the meaning of section 16, ch. 73, Comp. St. 1908, and, 
as such, charged with constructive notice of the transfer 
of the paper by the record of the assignment before he 
made his payment. There is good reason for regarding 
him as such. This court held in Ames v. Miller, 65 Neb. 
204, that an assignment of a mortgage is, without doubt, 
a “deed” within the meaning of section 46 of the statute, 
because it affects the title to, and transfers an interest in, 
real estate, and is entitled to be made of record by the 
provisions of the act. This being so, one who purchases 
a release or surrender of the interest and becomes also 
entitled to an instrument of record evidencing that fact 
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must, under the circumstances of the case at bar, be re- 
garded as a subsequent purchaser of it and bound by 
record notice that his vendor had already parted with his 
title thereto. It will be observed that section 39, ch. 73, 
supra, exempts from the constructive notice of the record 
of the mortgage three classes of persons only, namely, 
mortgagors and their heirs and personal representatives ; 
but a purchaser of the equity of redemption who does not 
become obligated for the payment of the mortgage debt is 
a mere volunteer, who may or may not afterwards pur- 
chase, also, the outstanding lien or interest, and whose 
intention in that regard the mortgagee or his assigns can 
have no certain means of ascertaining. In fact, it was 
admitted in argument that for a considerable time after 
Reimers acquired the equity of redemption he had no 
fixed or formed intention with respect to the payment of 
the mortgage lien in suit, and for that reason expressly 
declined to enter into an agreement for the extension of 
the debt. Under such circumstances he can hardly be re- 
garded as a “personal representative” of the mortgagor, 
who is still living and a party to the suit. We think that, 
in view of the decisions of this court, a mere purchaser of 
the equity of redemption of mortgaged lands is given all 
the protection that the statute was designed to afford him, 
if he is permitted to deal with safety with one who appears 
by the record to be the owner of a mortgage securing a 
nonnegotiable debt. Hggert v. Beyer, 43 Neb. 711. 

The remaining question is one of fact, concerning which, 
however, the evidence is not conflicting, viz.: Was the 
Omaha company an agent of the Boston company for the 
collection of the debt in controversy, it being admitted by 
_ counsel, as we understand them, that such an agent would 
have possessed authority to bind the plaintiffs also? This 
question should, we think, be answered in the affirmative. 
The transaction and manner of dealing between the 
Omaha company and the Boston concern, briefly stated, 
was this: The former executed its obligations, called 
“debentures,” to the latter for a loan of money, and de- 
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posited with the latter a very large number of notes, 
secured by mortgages to itself, as collateral security for 
‘the loan. The collateral notes appear not to have been 
indorsed and delivered under the law merchant, and that 
fact in this instance is significant, but were transferred 
by an assigninent embodying a guaranty of collection of 
the principal, and of subsequently accruing interest 
thereon, and evidently not intended, or having the leval 
effect, to give the paper currency in the market. The ar- 
rangement extended over a considerable term of years. The 
course of business between the parties which seems to have 
been contemplated, though not set forth in detail, by their 
written contract was that, whenever any of the pledged 
obligations became due, or were about to become so, they 
were returned to the Omaha company, which was afforded 
an opportunity for 60 days to secure their payment or re- 
newal, and to substitute with the Boston company new 
and underdue obligations in their stead. The business of 
making loans, collections and renewals was carried on by 
the Omaha concern and in its name exclusively, formal 
assignments not being made of record, and the connection 
of the Boston company with the paper, or its name even, 
not being made known to the borrowers and mortgagors 
or other persons with whom the Omaha company dealt. A 
very large volume of business was carried on for a long 
time in this way, and this was the way in which the mort- 
gage in suit was dealt with, except that after the Omaha 
company became insolvent, or it was about to become so, 
the assignment mentioned above was executed and filed for 
record. The undertaking by and between the two cor- 
porations was a joint enterprise for mutual gain very 
closely resembling a partnership. The Boston company 
furnished the money capital for a definite share of the 
profits under the name of interest, and for the residue 
thereof the Omaha company conducted the business, and, 
as between the parties, incurred, to the extent of its finan- 
cial responsibility, the sole risk of loss. The principles 
applicable to such an association are elementary and 
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familiar. Each member is obligated by the conduct of 
every other in the transaction of the affairs of the con- 
cern. 

We are therefore of the opinion that the judgment of 
dismissal was not erroneous, and recommend that it be 
affirmed. 


OLDHAM and EPPErson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of dismissal be 


AFFIRMED. 


SEpewick, C. J. I concur in the conclusion reached. 


The following opinion on rehearing was filed June 4, 
1908. Judgment of affirmance vacated and judgment of 
district court reversed: 


1. Mortgages: Equity or RrpEMPTION, PURCHASER or. “A mere pur- 
chaser of the equity of redemption of mortgaged lands is given 
all the protection that the statute was designed to afford him, 
if he is permitted to deal with safety with one who appears by 
the record to be the owner of a mortgage securing a nonnego- 
tiable debt.” Beittle v. Tiedgen, ante, p. 795, adhered to. 


: ASSIGNMENT: PayMENT. And where such purchaser pays the 
principal sum of a note and mortgage to the original mortgagee, 
after an assignment of such mortgage to a third party has been 
duly recorded in the office of the register of deeds of the county 
in which the lands described in such mortgage are situated, and 
the original mortgagee fails to pay over such money to the record 
assignee of the mortgage, such payment to said original mort- 
gagee will not, in the absence of proof of agency, estoppel, or 
the like, operate as a discharge of the debt secured by such mort- 
gage. 


2. 


FORECLOSURE: PLEADING: StFricrency. An answer which 
alleges that on a certain day the defendant in a suit for the fore- 
closure of a mortgage, having no knowledge or notice of an al- 
leged transfer of the note and mortgage; in order to relieve his 
premises of the apparent incumbrance thereby created, paid the 
original mortgagee the amount of said mortgage, and that the 
original mortgagee accepted said sum in full payment and satis- 


3. 
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faction of the note and mortgage sued on, and that at said time 
said original mortgagee had lawful authority to receive the same, 
does not constitute a plea of either agency or estoppel, and is not 
sufficient to entitle such defendant to prove that said original 
mortgagee, in accepting said payment, was acting as the agent 
of an assignee of said original mortgagee who had, prior thereto, 
placed his assignment of said mortgage on record. 


FAWCETT, C. 


This is a rehearing of an appeal from a decree of the 
district court for Madison county denying a foreclosure of 
the mortgage in controversy and dismissing plaintiff's suit. 
On the former hearing we affirmed the judgment of the 
lower court. F 

The facts, briefly stated, are as follows: In August, 
1891, defendant Tiedgen borrowed from the Omaha Loan 
& Trust Company, of Omaha, $3,200, and as security there- 
for executed to said company the mortgage in contro- 
versy. The note which the mortgage was given to secure 
was payable five years after date. The Omaha Loan & 
Trust Company, which we will hereinafter designate as 
the Omaha company, sold the note and mortgage to some 
eastern investor, who carried the loan until its maturity, 
when, the note not being paid, the Omaha company, in 
compliance with its guaranty, repurchased the note and 
mortgage. No recorded assignment of either the sale or 
repurchase was nade. Prior to the maturity of the note 
above referred to the defendant Reimers had commenced 
proceedings to foreclose a second mortgage upon the same 
property. Expecting that he would be compelled to pur- 
chase the property under his proceedings to foreclose his 
second mortgage, Mr. Reimers paid the last of the matur- 
ing interest coupons of the note secured by the first mort- 
gage. After the maturity of the first mortgage note, and 
after it had repurchased the same, the Omaha company 
sent one of its employees, named Hayden, to see Mr. 
Reimers about their mortgage. Mr. Hayden requested Mr. 
Reimers to sign the necessary papers for an extension of 
the loan for another period of five years, but Mr. Reimers 
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was unwilling to sign any such papers, for the reason that 
he had not yet become the owner of the property, under his 
foreclosure proceedings, and might never become such 
owner. Tfayden then stated to Reimers that he, Hayden, 
would execute the extension papers himself. To this Mr. 
Reimers made no objection, and upon his return to the 
office of the Omaha company Mr. Hayden did in fact exe- 
cute the so-called extension agreement, extending the orig- 
inal Tiedgen note for a second period of five years from 
August, 1896. A number of years prior to the above dates, 
viz., on October 31, 1889, the Omaha company had entered 
into an agreement with the Boston Safe Deposit & Trust 
Company, of Boston, which we will hereinafter designate 
as the Boston company, in and by which agreement the 
Boston company agreed to act as trustee for the Omaha 
company to hold securities to be deposited with it by the 
Omaha company to secure the payment of debenture bonds 
or notes which might from time to time thereafter be 
issued by the Omaha company. By the terms of this trust 
agreement, before the Omaha company could issue deben- 
tures it was required to deposit with the Boston company 
real estate mortgages of a face value equal to the face 
value of the debentures to he issued by the Omaha com- 
pany. On September 12, 1896, the Omaha company in- 
dorsed the original Ticdgen note as follows: “For value 
received, the Omaha Loan & Trust Company hereby as- 
signs this note to ———-------- or order, and 
guarantees, first, the collection of the within note, and, 
second, the prompt payment of the coupons attached there- 
to,” and delivered the note so assigned, together with the 
mortgage and extension agreement, to the Boston com- 
pany. On July 17, 1897, Mr. Reimers became the owner 
of the real estate in controversy, by sheriff’s deed issued 
to him in his foreclosure suit, subject to the outstanding 
mortgage of $3,200; and from that time on until the 
maturity of the note according to the terms of the so. 
called extension agreement Mr, Reimers made the semi 
54 
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annual payments of interest on the note to the Omaha 
company, and received from that company the interest 
coupons. From September 12, 1896, to February 1, 1898, 
the Boston company seems to have been holding the note 
and mortgage in controversy without any formal assign- 
ment of the mortgage. For some reason, not disclosed 
in the record, the Omaha company, on the last mentioned 
date, executed a formal assignment of the mortgage to the 
Boston company, which assigninent was on February 12, 
1898, filed for record in the office of the register of deeds 
in Madison county. Some time during July, 1901, Mr. 
Reimers, who was still the owner of the real estate, re- 
ceived a notice from the Omaha company that the princi- 
pal sum of the note and the last maturing semi-annual in- 
terest coupon of $96 would be due August 1. Mr. Reimers, 
having been called to the state of Pennsylvania on business 
during the latter part of July, instructed his banker at 
Grand Island to remit to the Omaha company, for his 
account, the sum of $3,296 to pay off the note and mort- 
gage, which instruction his banker promptly obeyed, and 
sent the Omaha company a draft for that amount, which 
was received by the company on August 1, 1901. On his 
return home Mr. Reimers, under date of August 23, 1901, 
wrote the Omaha company as follows: “The canceled cou- 
pon No. 10 froni my mortgage loan No, 6,986 is received. 
but I have not received release of mortgage and my note 
for $3,200 which I have paid in full by remittance of F. 
N. Bank of Grand Island. Please attend to this at once, 
as I have sold the farm, and will need the release soon. 
Yours truly, John Reimers.” 

On August 31 Mr. Reimers again wrote the Omaha com- 
pany as follows: “I wrote you a week ago about release 
of my mortgage No. 6,986, which was paid August 1, 
1901. I have not heard from you since, and you will 
please attend to it, or notify me what is the matter.” To 
this letter Mr. Reimers received the following answer: 
“Qmaha, Sept. 3, 1901. Dear Sir: Please pardon delay in 
sending forward papers in your loan. The causes have 
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been on account of the absence of two of our clerks on 
vacation, one of whom has charge of al] loans held behind 
debentures with our trustees. It is necessary to substitute 
another loan for yours. This will be done within a week 
or ten days.” 

When the Omaha company received the money from Mr. 
Reimers’ banker, it did not remit the same to the Boston 
company, but deposited it to the general credit of the 
Omaha company on its open account in the Omaha Na- 
tional Bank of Omaha. On December 11, 1901, the Omaha 
company became insolvent, and passed into the hands of a 
receiver, w’ » at once took possession of all of the assets 
of the company. The Boston company then, under the 
terms of its trust agreement, sold all of the notes and 
mortgages of the. Omaha company which it then held as 
security for the debenture holders, the plaintiffs being the 
purchasers of the note and mortgage in controversy at 
such sale. Defendant Reimers refusing to pay plaintiffs 
.the amount of the mortgage, claiming that he had already 
paid it once to the Omaha company, and that the Omaha 
company was entitled to receive the payment, this suit was 
commenced. 

The order granting this rehearing reads: “Rehearing 
allowed on the question as to whether payment to the 
original mortgagee discharged the debt.” By this ruling 
on the motion for rehearing, the further consideration of 
the case is limited to that one proposition. On the origi- 
nal hearing defendant placed great reliance upon our 
statute, which reads: “The recording of an assignment of 
a mortgage shall not, in itself, be deemed notice of such 
an assignment to the mortgagor, his heirs, or personal 
representatives, so as to invalidate any payment made 
by them, or either of them, to the mortgagee.” Comp. St. 
1905, ch. 73, sec. 39. Defendant argued that there was no 
evidence in the record of any actual notice of the assign- 
ment of the mortgage to Mr. Reimers, and that, under this 
section of the statute, constructive notice by the record 
of the assignment did not bind him. Qur former opinion 
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decides this point adversely to the defendant. Plaintiffs 
insist that that holding, not having been vacated by the 
order granting a rehearing, has now become the law of 
the case; while defendant insists that “there can be no 
law of the case invoked on rehearing.” Be that as it may, 
our decision of this point in our former opinion is not 
only in harmony with our holding in Eggert v. Beyer, 48 
Neb. 711, but, also with well considered cases from other 
courts (Robbins v. Larson, 69 Minn. 486; Schultz v. 
Sroelowitz, 191 Ill. 249; Woodward v. Brown, 119 Cal. 
283; Brewster v. Carnes, 103 N. Y. 556; Larned v. Dono- 
ran, 155 N. Y. 341), and must be adhered to. 

On the question now under consideration the defendant 
contends that the payment by Mr. Reimers to the Omaha 
company discharged the debt, for the reason that, by the 
course of tlie dealings between the parties, the questions 
as to whether or not the Omaha company was the agent of 
the Boston company for the collection of the debt, or 
whether the Boston company had knowingly permitted the 
Omaha company to hold itself out to the defendant as its 
agent for the collection of the debt, are questions of fact 
for the determination of the court, and that, in the light 
of the record before us, we cannot disturb the finding of 
the district court in favor of the defendant on that ques- 
tion. The questions of agency or estoppel are nut raised 
by defendant’s answer, and are, therefore, not available 
to defendant under the pleadings as they now stand. For 
a proper understanding of the situation of the parties in 
this respect we again refer to the trust agreement be- 
tween the Omaha company and the Boston company. By 
the terms of that agreement, so long as the Omaha com- 
pany promptly, and without any default, paid all maturing 
debentures of any series, and all instalments of interest 
upon any of such debentures, it was to have the right to 
collect, retain and use the interest upon all the mortgages 
which it had deposited with the Boston company, in the 
sume manner and with the same effect as if such agree- 
inent had never been entered into, It will be seen, there- 
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fore, that the fact that the Omaha company continued 
from time to time to collect the interest coupons from Mr. 
Reimers was not by sufferance of the Boston company, but 
by its own right; hence, no agency can be implied from that 
fact. The evidence shows that the Boston company at all 
times dealt with the Omaha company within the terms of 
the trust agreement. By the terms of that agreement the 
Omaha company had the right at any time within 60 
days after the maturity of any note and mortgage which it 
had deposited with the Boston company to withdraw said 
note and mortgage, after having first substituted other 
notes and mortgages for an equal amount. The evidence 
shows that the Boston company never deviated from that 
condition of the agreement, but that,.in every instance 
during the 12 years it continued to act as such trustee, 
before the Omaha company was permitted to withdraw a 
note and mortgage, it was required either to substitute 
with the Boston company other securities for an equal 
amount, or to make a cash deposit equal in amount to the 
amount of the securities withdrawn, and that the Boston 
company, in every such instance, held such cash deposit 
until the Omaha company made a proper substitution of 
securities as provided by the trust agreement. In the light 
of these facts, we are unable to see how the defense of 
agency could be claimed to have been established, even if 
it had been tendered by the answer. 

Furthermore, we think the evidence shows that Mr. 
Reimers had received actual notice on numerous occa- 
sions that the Omaha Loan & Trust Company had parted 
with the principal note, and was no longer the owner and 
holder of the same. Exery six months there was mailed to 
Mr. Reimers a notice that the interest on the loan would 
be due on a certain date, which notice contained this 
clause: “Please send to the address given above the herein 
stated amount of interest, by draft on New York, Chicago, 
or Omaha, post office order or by registered.letter. Per- 
sonal checks not accepted. The remittance should be made 
at this office as much as ten days before the interest is 
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due, that it may reach the lender in the east on the 
day on which it is payable there. Prompt payment of 
interest is expected and required. Respectfully, W. T. 
Wyman, Treasurer. Return this notice with the funds. 
Coupons will be obtained and returned to you after pay- 
ment. Notify this company of change of post office 
or of sale of land.” Mr. Reimers testified that he 
never received these notices, but he admits that from the 
time of the execution of the so-called extension agreement, 
in 1896,-down to the maturity of the note, in 1901, a 
period of five years, he paid the interest to the Omaha 
company every six months. 

We come now to the main point which compels us, 
reluctantly we confess, to hold that, under the evidence 
now before us, the payment by Mr. Reimers to the Omaha 
company did not discharge the debt. The formal assign- 
ment of the mortgage on February 1, 1898, by the Omaha 
company to the Boston company was duly spread upon the 
records in the office of the register of deeds in Madison 
county on February 12, 1898. In the face of the notice 
thus given by the record of this assignment, Mr. Reimers 
could not, under the pleadings in this case, three and one- 
half years later, pay the principal sum of the note and 
mortgage in controversy to any but the Boston company. 
If he paid it to anyone else he did so at his peril. Hav- 
ing paid the money to the Omaha company we are com- 
pelled to hold that he thereby made the Omaha company 
his agent for the transmission of the money to the Boston 
company. The Omaha company having failed to do its 
duty in that regard, the loss must fall upon the one who 
was negligent in the matter. If, in the end, the defend- 
ant Reimers shall be compelled to pay this mortgage a 
second time, it will indeed be a great hardship. On the 
other hand, if the plaintiffs, who represent the holders of 
the debentures which were secured by this mortgage, and 
who took their debentures in good faith, relying upon the 
security deposited for their benefit, are defeated in this 
suit, then they will suffer a great hardship. It is a 
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deplorable situation from either pvuint of view, but there 
is no way by which we can relieve the case of the injustice 
which must be suffered by one side or the other. Which- 
ever way it is ultimately decided, the loser will be a victim 
of misplaced confidence. 

After a full discussion, we are all agreed that we aught 
not to enter a final judgment on this hearing, but that the 
cause should be reversed and remanded to the district 
court for further proceedings according to law. 


CALKINS and Root, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is vacated, the 
judgment of the district court reversed and the cause re- 
manded for further proceedings according to law. 


REVERSED. 


W. F. CRITCHFIELD, APPELLEE, V. NANCE COUNTY, 
APPELLANT. 


Frrep DecemsBer 21, 1906. No. 14,529. 


Taxation: ASSESSMENT. The expression “money deposited in bank,” 
as used in section 4 of the revenue act of 1903, is intended to 
include money on general deposit in bank. 


ApprasL from the district court for Nance county: Con- 
RAD HOLLENBECK, JUDGE. Reversed. 


J. H. Kemp, for appellant. 
W. F. Critchfield, pro se.. 


AMES, C. 


On April 1, 1904, appellee was a depositor to the amount 
of $1,000 in the First National Bank of Fullerton, in 
this state. He was also at the same time a debtor of the 
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Union Stock Yards National Bank of South Omaha upon 
his promissory note for the same amount. The precinct 
assessor returned the amount of the deposit for taxation, 
refusing to set off against it the indebtedness upon the 
note. Appellee made an unsuccessful attempt to obtain 
such a set-off by the county board of equalization. He 
therefore appealed to the district court, by whom the set- 
off was allowed, and from the‘order of allowance this ap- 
peal is prosecuted by the county. 

The first clause of section 28, art. I, ch. 77, Comp. St. 
1903, requires of every person of full age and sound mind, . 
being a resident of this state, that he shall list all his 
moneys for taxation, and section 4 of the same act enacts 
that “the word ‘money’ includes all kinds of coin, all kinds 
of paper issued by or under authority of the United States 
circulating as money whether in possession or deposited 
in bank or elsewhere.” Money so deposited is expressly 
discriminated from a “credit,” which is defined by section 
5 to include “every demand for money, labor or other valu- 
able thing, whether due or to become due.” The first said 
clause of section 28 also expressly requires the listing spe- 
cifically of all “moneys loaned or invested,” and this court 
held in Lancaster County v. McDonald, 73 Neb. 4538, that 
this latter mentioned requirement must be complied with, 
although the taxpayer may be indebted beyond the amount 
of such loans and investments. It seems to us quite clear, 
and it is also in harmony with the decision cited, that the 
legislature intended to require the listing of moneys in 
possession and on deposit, regardless of the indebtedness of 
the depositor. 

We do not understand, indeed, that this proposition is 
controverted by counsel for the appellee, but he seeks to 
evade its force in the present instance by contending that, 
as this court has repeatedly held, one having a general de- | 
posit in a bank is a creditor of the bank, so he falls within 
the exception imported into the statute by construction in 
Lancaster County v. McDonald, supra, and that therefore 
the word “deposit,” as used in section 4 of the statute, 
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should be held to mean a special, but not a general, deposit. 
But the distinction appears to us to be too subtle and 
far-fetched. A special depositary is merely a bailee, and 
his possession is the possession of his principal, so that the 
construction contended for would leave the word “de- 
posited” in section 4 without any practical meaning what- 
ever, for, of course, in the absence of special requirement, 
a taxpayer would be required to list all his money and 
property, whether in his own actual possession or in the 
custody of his agents and bailees. Besides, it is an ele- 
mentary rule of construction that the words of a statute 
are to be understood in their ordinary and popular sense, 
unless the act itself discloses expressly, or by necessary im- 
plication, a different intent, and, by the expression of 
“money deposited in bank,” without explicit qualification, 
is popularly and universally understood to be meant 
money on general deposit. The question is one solely of 
legislative intent, which does not appear to us to be in 
doubt or obscurely expressed, and we therefore recommend 
that the judgment of the district court be reversed and the 
cause remanded for further proceedings according to law. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 


ceedings according to law. 
REVERSED. 


Cuicaco, Rock IsLAND & Pactric RaAILway COMPANY V. 
WILLIAM 8. ELY. 
Frep DrecemsBer 21, 1906. No. 14,342. 
1. Railroads: Drains: Damaces. Damages are recoverable by a land- 
owner against a railway company for negligently maintaining 


an insufficient culvert or drain in an embankment, whereby his 
lands are flooded, although damages may have been recovered by 


ios 
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plaintiff or his grantor for the location of the road, because the 
damages then recoverable were to be estimated upon the theory 
that the road would be constructed and maintained in a reason- 
ably prope: and skillful manner. Chicago, R. I. d P. R. Co. v. 
Andreesen, 62 Neb. 456, followed and approved. 


2. Cases Distinguished. Gartner v. Chicago, R. I. é P. R. Co., T1 Neb. 
444, and Fremont, E. € M. V. R. Co. v. Gayton, 67 Neb. 263, 
examined and distinguished. 


Error to the district court for Sarpy county: ABRAHAM 
L. Surron, Jupen. Affirined. 


M. A. Low and Woolworth & McHugh, for plaintiff in 
error. 


H. Z. Wedguood, contra. 


OLDHAM, C. 


This was an action instituted by the plaintiff, as lessee of 
a farm situated in Sarpy county, Nebraska, for damages to 
his growing crops caused by the overtlow of a running 
stream. The grounds of the action were that the defendant 
railway cormpany negligently constructed its roadbed so 
that it obstructed the channel of a stream of running 
water, and that by virtue of this obstruction the waters of 
the stream were dammed up and caused to flow back and 
remain on the land where the crops were growing, thereby 
causing a partial loss of all the crops growing on the leased 
premises. The answer of the company was in the nature 
of a general denial and a plea of: estoppel, by reason of 
the fact that the defendant company had purchased the 
right of way across the premises from plaintiff’s lessor, 
who was the owner of the land. On issues thus joined there 
was a trial to the court and jury, and a verdict and judg- 
ment for the plaintiff. To reverse this judgment defend- 
ant brings error to this court. 

The only contention urged by the defendant railway 
company is that an action for damages for the overflow of 
the crops cannot be maintained: by the lessee of the prem- 
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ises, for the reason that the obstruction is a permanent one 
which, unless interfered with by the hand of man, would 
continue indefinitely, and for this reason all damages, both 
past and prospective, are recoverable in but one action 
which must be instituted by the owner of the freehold. In 
support of this contention we are cited to the case of 
Gartner v. Chicago, R. [. & P. R. Co., 71 Neb. 444. In 
this case the question at issue was whether or not a judg- 
ment, rendered in favor of the owner of the land for 
damages to the land occasioned by the construction of a 
permanent embankment in the building of the railway, was 
a bar to a similar action for damages to the land instituted 
by a subsequent purchaser. It was held that the damages 
to the land were indivisible, and a judgment therefor was 
binding on the plaintiff and his privies, but the question of 
damages to growing crops because of insufficient drainage 
was not involved in the controversy. The other case relied 
on js that of Fremont, H. & M. V. R. Co. v. Gayton, 67 Neb. 
263, which was an action for damages to growing crops. 
But in this case the insufficient drainage and borrow- 
pits were all constructed on the lands owned by the rail- 
way company, and afterwards certain of these lands were 
conveyed to plaintiff’s grantor and the point determined 
was that the grantee took the land subject to the visible 
burdens attached thereto at the time of the purchase. It 
was held that, “where a railroad company constructs its 
road across its own land and in so doing erects embank- 
ments and bridges and digs ditches and borrow-pits, by 
reason whereof surface water is or may be collected and 
discharged upon a particular portion of the track, sub- 
sequent grantees of that portion cannot maintain an action 
against the company by reason of the maintenance of such 
embankments, bridges, ditches and borrow-pits in their 
original condtion.” 

It is clear neither of these cases is applicable to the. . 
facts in the case at bar, because this is not an action for 
injury to the land, but the rather for injuries to growing 
crops, which are admitted to be the property of the plain- 
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tiff, who paid a cash rent for the use of the premises. 
And, again, the crops were not raised on lands which had 
been purchased by plaintiff’s lessor, or any one else, from 
the railway company after the construction of the bridge 
and culvert complained of. We think that the undisputed 
facts place this case clearly within the rule announced 
in Chicago, R. I. & P. R. Co. v. Andreesen, 62 Neb. 456, in 
which it was said: “Damages are recoverable by a land- 
owner against a railway company for maintaining an 
insufficient culvert or drain in an embankment, whereby 
his lands are flooded, although damages may have been re 
covered by plaintiff or his grantor for the location of the 
road, because the damages then recoverable were to be esti- 
mated upon the theory that the road would be constructed. 
and maintained in a reasonably proper and skillful man- 
ner.” The doctrine here announced was adhered to in the 
later case of Chicago, B. & Q. R. Co. v. Mitchell, 74 Neb. 
563. 

Weare therefore of opinion that the trial court was fully 
justified in overruling defendant’s request for a peremp- 
tory instruction directing a verdict in its favor, and we 
recommend that the judgment of the district court be 
affirmed. 


\ 
AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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First NATIONAL BANK OF BLUE HILL, APPELLEE, ¥. WEB- 
STER COUNTY, APPELLANT.* 


FItep DecemBer 21,1906. No. 14,520. 


Taxation: EQUALIZATION: APPEAL. On appeal from an order of @ 
board of equalization in the matter of assessment of property 
for taxation, the cause must be tried on the questions raised by 
the complaint before that tribunal. Nebraska Telephone Co. v. 
Hall County, 75 Neb. 405, followed and approved. 


APPEAL from the district court for Webster county: 
Ep L. ADAMS, JUDGE. Affirmed. 


A.M. Walters and Bernard McNeny, for appellant. 
L. H. Blackledge, contra. 


OLDHAM, C. 


This was an appeil from the board of equalization of 
Webster county on the question of the amount of real 
estate otherwise assessed that should be deducted from 
the capital stock, surplus and undivided profits of the 
First National Bank of Blue Hill. The assessment list 
furnished by the bank showed a total book value of the 
capital stock, surplus and undivided profits to be $64,968.- 
538. It also showed the value of the real estate assessed as 
such to be $34,380, and personalty $1,380, making a 
total of $35,760, which, deducted from the above amount, 
left $29,208.53. When the board of equalization met it 
was discovered that the bank’s last statement on March 
28, 1904, showed the following as to real estate: 

Banking house, furniture and fixtures.... $1,000.00 

Other real estate and mortgages owned.. 10,934.12 


Total! once asta cewiele’ wires hws hoes $11,934.12 
The board thereupon directed the clerk to notify the bank 
to appear, which he did, and the bank appeared by its 
* Rehearing allowed. See opinion, p. 815, post, 


814 NEBRASKA REPORTS. _ [Vou 77 


First Nat. Bank of Blue ‘ill Vv. Ww elister County. 


attorney and cashier. And the board, over the objections 
of the bank, changed the list as returned by deducting the 
amount of real estate shown in the last statement from 
the total valuation of the shares of stock, surplus and un- 
divided profits, instead of the amount returned to the 
assessor. The bank thereupon prosecuted its appeal from 
the action of the board in reducing the valuation of the 
real estate deducted from the valuation of its capital stock. 
This issue, and this issue alone, was presented by the 
appeal. 

At the hearing of the cause on appeal, the only evi- 
dence offered was the bank’s statement of March 28, 1904, 
the list returned by the assessor, the testimony of Mr. 
Gund, cashier of the bank, an‘l a description of the real 
estate returned for assessment and claimed as assets of 
the bank. Mr. Gund testified that all the tracts of land 
claimed were owned by the bank, but that, because the 
bank was carrying too much real estate in its capital 
stock, it had been requested by the national bank exaimi- 
ner to reduce the amount of real estate; that it had accord- 
ingly deeded some of the tracts of land in trust to the 
officers of the bank; that they in turn had given mortgages, 
accomodation notes and overdrafts thereon to the bank; 
and that in this form all of the real estate in dispute had 
been included in the capital stock of the bank. This tes- 
timony was not disputed. There was no issue raised on the 
valuation of the capital stock, nor was any effort made by 
the board to increase its valuation as returned by the as- 
sessor. In the case of Nebraska Telephone Co. v. Hall 
County, 75 Neb. 405, an appeal arising under section 10528, 
Ann. St., we held that the language of the section “clearly 
limits the inquiry in the district court to the questions 
raised before the board of equalization.” This was the 
view evidentally taken by the learned trial judge, who at 
the close of the testimony entered judgment in favor of 
the bank, and set aside the action of the board of equali- 
zation in changing the amount of the deduction made from 
the list returned on account of real estate otherwise as- 
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sessed, and directed the assessment to be made in conform- 
ity with the list as returned. To reverse this judgment 
the county has appealed to this court. 

Aside from the one issue indicated, the other questions 
contended for in the brief of the county were not raised 
before the board of equalization. Consequently, in view 
of the undisputed testimony in the record, we are con- 
vinced that the judgment of the district court on the issue 
presented was right and should be affirmed, which we ac- 
cordingly recommend. 


4 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed July 12, 
1907. Former judgment of affirmance vacated and judg- 
ment of district court reversed: 


1. Taxation: ASSESSMENT: APPEAL. The assessment of property for 
the purpose of taxation as ultimately fixed by the board of 
equalization is final, except upon appeal to the district court, 
and should not be disturbed on such appeal unless it appears 
from clear and convincing proof that it is erroneous. 


2. 


: ASSESSMENT oF BankK Sock. An assessor is required to 
assess the stock of a bank at its real value, and, where a hank 
owns real estate of a greater value than that at which it is 
carried on the bank books, such excess of value should be taken 
into consideration in fixing the value of the stock. : 


National banks are the agents of their stockhold- 
ers for the purpose of listing their stock in such banks for tax- 
ation and paying the tax thereon. - 


JACKSON, C. 


The plaintiff seheduled its property as of April 1, 1904, 
for the purpose of taxation, a’ follows: 
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Capital stock. ........-.cceeeees $50,000.00 
Surplus: 1.04 bic ceke eee rwea ences 10,000.00 
Undivided profits............055- 4,968 .53 
OCA sce id otek ae ete aie sales $64,968 .53 
Real estate...........008- $34,380 
Personal property......... 1,380 ; 
TOCA] os. csce'ecaeeeas $35,760 


Assessable value of shares at 20 per cent. of balance, $5,842. 

This statement was adopted by the assessor as the basis 
of the valuation of the shares of stock of the bank. On 
April 2 of that year the plaintiff made a report to the 
comptroller of the currency of the affairs of the bank at 
the close of business on March 28. This report included 
the items of the banking house, furniture and fixtures, 
$1,000; other real estate and mortgages owned, $10,934.12 ; 
capital stock paid in, $50,000; surplus fund, $10,000; un- 
divided profits, less expenses and taxes paid, $5,421.50. 
The county board of the defendant, while sitting as a board 
of equalization, having before it the bank’s report to the 
comptroller of the currency and the return of the assessor, 
notified the bank to appear and show cause why the as- 
sessed valuation of its stock should not be increased. The 
bank appeared by its cashier and attorney and filed writ- 
ten objections to any increase in such valuation. The ob- 
jections included a showing of the ownership of real estate 
of the value of $36,140. Asa result of this proceeding the 
board added $23,445.88 to the assessed valuation of the 
stock of the bank, and thus increased its ultimate valua- 
tion for the purpose of taxation to $10,530.88. The bank 
appealed to the district court, where the action of the 
board was vacated, and the county brings the case to this 
court for review. , 

At the hearing in the district court the evidence related 
chiefly to the procedure before the board of equalization, 
although it was disclosed by the evidence of the cashier 
of the plaintiff that the bank was the beneficial owner of 
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several quarter sections of land, the title having been 
taken in the name of certain officers of the bank; that it 
was thus taken to prevent the real estate from appearing 
too bulky in their public statements. This real estate was 
represented on the books of the bank by a $2,000 real 
estate mortgage, an overdraft of $1,089.30, the cashier’s . 
note for $1,800, the note of the German National Bank for 
$2,600, and the real estate item of $10,934.12, which 
doubtless included the $2,000 mortgage, or a total of 
$16,423.42. The assessed valuation of the real estate 
claimed by the bank, after the process of equalization by 
the county board, was fixed at $31,805. Under this con- 
dition of the record the judgment of the district court 
was sustained in an opinion ante, p. 813. A rehearing 
has been allowed, and the case is before us for the second 
time. 

It was stated in the former opinion that Mr. Gund 
(cashier) testified that all the tracts of land claimed were 
owned by the bank, but, because the bank was carrying too 
much real estate in its capital stock, it had been requested 
by the national bank examiner to reduce the real estate, 
and it had accordingly deeded some of the tracts of land 
in trust to the officers of the bank; that they in turn had 
‘given mortgages, accommodation notes and overdrafts 
thereon to the bank, and that in this form all of the real 
estate in dispute had been included in the capital stock of 
the bank. This statement is not complete. The items 
appearing on the books representing real estate amounted, 
as we have already shown, to but $16,423.42, while the 
value of the real estate as it was represented to be by the 
bank in its protest before the board of equalization was 
$36,140. 

It is provided by our revenue law: “The president, cash- 
ier or other accounting officer of every bank or banking as- 
sociation, loan and trust or investment company, shall on 
the first day of April of each year make out a statement 
under oath. showing the number of shares comprising the 


a) 
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actual capital stock of such association, bank, or company, 
the name and residence of each stockholder, the number 
of shares owned by each and the value of said shares on 
the first day of April, and shal] deliver such statement to 
the proper deputy assessor. Such capital stock shall there- 
upon be listed and assessed by him, and return made in 
all respects the same as similar property belonging to 
other corporations and individuals. Whenever any such 
bank, association or company shall have acquired real 
estate or other tangible property which is assessed separ- 
ately, the assessed value of such real estate or tangible 
property shall be deducted from the valuation of the capi- 
tal stock of such association or company. The assessor 
shaJl determine and settle the true value of each share of 
stock after an examination of such statement, and in case 
of a national bank an examination of the last report called 
for by the comptroller of the currency; if a state bank, the 
last report called for by the state banking board; and if 
the assessor deem it necessary, an examination of the 
officers of such bank, association or company, under oath, 
in determining and fixing the true value of such stock, and 
shall take into consideration the market value of such 
stock, if any, and the surplus and undivided profits. Such 
association, bank or company shall pay the taxes assessed 
upon its stock and shall have a lien thereon for the 
same.” Comp. St. 1903, ch. 77,‘art. I, sec. 56. It will 
thus be seen that it is the province of the assessor to de- 
termine and settle the true value of the stock of a bank. 
For that purpose he should appraise each assct of the bank 
at its real value. The value thus ascertained becomes a 
charge against the item of valne of stock and should be 
credited with the debts of the bank. The remainder is to 
be taken as the true value. From the true value of the 
stock the assessed valuation of the real estate and of such 
of the personal property as is locally assessed should be 
deducted, and the remainder is the amount to be appor- 
tioned among the shareholders, according to their holdings, 
as the value of their stock for the purpose of taxation. 
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One item of value is real estate, if any there be belonging 
to the bank, and if it appears to the ‘assessor that the 
bank owns real estate of a value in excess of that at which 
it is carried on the books, it is clearly his duty to take 
such excess of value into consideration in determining the 
actual value of the stock. It appears from the record, on 
the showing made by the bank itself, that it owned real 
estate of the value of more than $19,000 in excess of its 
- book value. That fact the assessor should have con- 
sidered in valuing the capital stock, and, having failed to 
do so, the county board, when sitting as a board of equali- 
zation, not only had the right to consider this excess of 
value, but it was their duty to do so, and the district court 
should not have disregarded this important item in the 
disposition of the case. Furthermore, the valuation of the 
stock of the bank was reduced by the assessor to the 
extent of $34,380, assessed valuation of the real estate, 
whereas the assessed valuation of the real estate as ulti- 
mnately fixed by the board of equalization was $31,805. 
The latter sum is the one that should have been deducted 
from the total valuation of the stock instead of the sum 
actually deducted. 

The assessed valuation of the stock of the shareholders 
as ultimately fixed by the board of equalization becomes 
final, except upon appeal to the district court, under the 
_ provisions of the statute, and, where an appeal is taken, 

the assessment made by the board of equalization should 
not be disturbed, except upon clear and convincing proof 
that it is erroneous. The evidence taken at the trial in 
the district court was insufficient upon which to base a 
judgment setting aside the assessment as ultimately fixed 
by the board of equalization. No proof was offered of 
the value of the assets of the bank other than the real 
estate, and none whatever of the indebtedness. 

The appellee insists that the entire proceeding is void, 
because the tax, in case of national banks, is a liability of 
the shareholder, and not of the banking corporation itself, 
and because the shareholders were not personally noti- 
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fied of the proceedings before the board; but that is an 
erroneous interpretation of the federal statute. Shares of 
stock in a national bank are assessed to the individual 
stockholder at the place where the bank is located, but 
the bank is liable in the first instance for the payment of 
the tax, and is given a lien on the stock to secure re- 
payment from the shareholder. The.bank is made the 
agent of the shareholder, not only for the payment of the 
tax, but for the purpose of listing the stock for taxation. 
No other course would be practical, because in many cases, 
as in this, stockholders in national banks reside in differ- 
ent states and all are not accessible to local assessors. 
Our statute was enacted with reference to these conditions 
and is in entire harmony with the federal law. 

With reference to the procedure before the county 
board of equalization, such board is authorized by statute, 
when they have reason to believe that any person or cor- 
poration has not been fairly assessed, to call before it such 
person, agent or officer of the corporation, under oath to 
give such information as they may possess touching the 
valuation of the property sought to be listed and assessed. 
It is also provided that appeals may be taken from the 
action of the county board of equalization to the district 
court, where the appeal should be heard as in equity, 
without a jury, and the court is required to determine 
anew all questions raised before the board which relate 
to the liability of property to assessment. No formal 
‘written notice was given in this instance, but the bank 
appeared by its proper officer and an attorney, and the 
board was not without jurisdiction. In this procedure the 
board sought the same source of information which the 
assessor was required to seek. It was not necessary to 
notify or bring before the board each individual share- 
holder. 

‘It is recommended that our former judgment be vacated, 
the judgment of the district court reversed and the cause 
remanded. 

AMES and CALKINS, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is vacated, 
the judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


JOHN C. TROUTON, ADMINISTRATOR, APPELLANT, V. NEW 
OMAHA THOMSON-HOUSTON EXLectric LicHr Com- 
PANY, APPELLEE. 


Finep Decemrer 21, 1906. No. 14,543. 


Petition examined, and held obnoxious to a general demurrer under the 
former decision of this court in New Omaha T.-H. E. L. Co. v. 
Anderson, 73 Neb. 84, which is herein followed and approved. 


APPEAL from the district court for Douglas county: 
WILLIAM A, REDIOK, JuDGE. Affirmed. 


PT. Ransom and Gurley & Woodrough, for appellant. 
W. W. Morsman, contra. 


OLDHAM, C. 


This is an,action by the administrator of the estate of 
James Adams, deceased, for the benefit of the next of kin, 
in which the plaintiff secks a recovery against the de- 
fendant because of its alleged negligent acts in connection 
with the management of its electric wires, by means of 
which a bolt of electricity is charged to have passed down 
a ladder, which was being removed from between the 
wires by the deceased and three other members of the fire 
department of the city of Omaha, and which occasioned 
the death of each of the firemen so engaged. Two cases 
involving this same injury have been before this court, 
and every question then at issue was examined and finally 
determined in the opinion delivered in Vew Omaha T.-H. 
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EF. L. Co. v. Anderson, 73 Neb. 84. As every question 
then involved in the controversy is set forth and dis- 
cussed in that opinion, we need only consider such new 
allegations in the present petition as seck to charge acts 
of negligence not considered in that opinion. During the 
pendency of the appellate proceedings in the two cases 
before mentioned, the case now at bar remained undis- 
posed of on the docket of the district court for Douglas 
county, and after the opinions in the other two cases 
were delivered by this court plaintiff filed an amended 
petition, to which a demurrer was interposed. This de- 
murrer was sustained by the trial court. Plaintiff then 
asked leave to file a second amended petition, which was 
not verified, and, this leave being denied, the court dis- 
inissed the amended petition. To reverse this judgment 
of dismissal plaintiff has appealed to this court. 

As there was no showing of any abuse of discretion in 
the refusal of the trial court to permit the filing of the 
second amended petition, and as on such refusal plaintiff 
appears to have elected to stand on his first amended 
petition, we will review the judgment of the trial court 
in sustaining defendant’s demurrer and dismissing this 
petition. In our opinion in New Omaha T.-H. EH. L. Co. 
v. Anderson, supra, we held, in substance, that the mem- 
bers of the fire company, while engaged in ascending and 
descending their ladder and in entering buildings for 
the purpose of extinguishing fires, were not trespassers, 
but mere licensees, who must, so far as the liability of the 
defendant company is concerned, at their own risk enter 
the premises in the condition in which they found them, 
and that, while so engaged, the defendant company was 
liable only for injuries intentionally or wantonly in- 
flicted by it. We also held that, under the provisions of 
the ordinance of the city of Omaha pleaded in the petition, 
the chief of the fire departinent and the city electrician 
had sole charge of the matter of cutting and removing the 
wires of the defendant company during the time of the 
fire, and that the lineman, who was furnished by the 
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company to attend at places of fire, acted, while perform- 
ing such duty, under the sole charge of the fire chief and 
the city electrician, and not as the agent of the defend- 
ant. In the amended petition in the case at bar plain- 
tiff, after alleging the death of his intestate from a bolt 
of electricity hurled down the fire ladder while it was 
being removed from between the wires of the defendant 
company, set up, in substance, the ordinance of the city 
of Omaha, which was reviewed in our former opinion, and 
alleged that the defendant company sent a lineman to 
the fire in conformity with the provisions of this ordi- 
nance, and that it was the duty of the chief of the fire de- 
partment and the city electrician to cut the wires, when 
it was necessary for the safety of those engaged in ex- 
tinguishing fires, and alleged that they (the officers and 
lineman) neglected to perform this duty. If the petition 
had gone no further, it would plainly have failed to state 
a cause of action against the defendant, under our former 
opinion; but it proceeds to charge that the defendant, for 
the purpose of protecting its property and restoring and 
repairing the wires that might be cut at the time of the 
fire, sent another employee, named Brinkman, to repair 
and restore wires and prevent its property from being 
unnecessarily destroyed, and “to speak and act for the 
defendant,” and that this latter employee was present 
when the firemen attempted to lower the ladder, and that 
he knew of the danger to the firemen by reason of currents 
of electricity, which were, or might be, conducted by said 
wires, and that said wires might momentarily become 
charged with currents of electricity, and that, with such 
knowledge, Brinkman negligently and carelessly neglected 
to warn the firemen of the danger, but, on the contrary, 
carelessly, wantonly and negligently invited the firemen to 
proceed to lower the ladder by calling out to them: “All 
right, boys. Go ahead. Those wires are dead.” 

It is determined in the decision already rendered, with 
reference to this accident, that defendant light company 
owed no duty to the firemen to warn them of danger either 
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in ascending or descending the ladder or-in removing it 
from between the wires after the fire was extinguished. 
This was a duty, if such duty existed, which, under the 
ordinance pleaded in the amended petition and under our 
former opinion, devolved upon the officers of the city, 
While the amended petition charges that Brinkman knew, 
or might have known, that the wires were, or might be, 
charged with dangerous currents of electricity, yet the 
petition simply shows a remark made by Brinkman, which 
amounted to an expression of his opinion that the wires 
were dead. Now, according to the allegations of the 
amended petition, Brinkman was not sent to cooperate 
with the officers of the fire company, but only to care for 
the property of the defendant, which might be injured at 
the fire, and there is nothing in the scope of the agency 
pleaded which would bind the company for an opinion he 
might express in the presence of the firemen as to whether 
the wires were dead or alive. 

We are therefore of opinion that the judgment of the 
trial court in sustaining defendant’s demurrer and dis- 
missing plaintiff’s petition was right, and we recommend 
that it be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RAY C. SMITH BT AL., 
APPELLANTS. 


Fitep DECEMBER 21, 1906. No. 14,557. 


1. Appeal: CHANcE oF VENTE. To warrant this court in overruling 
the action of a trial judge denying an application for a change 
of venue on the grounds of bias and prejudice of the trial judge 
against a litigant, the evidence offered in support of the fact of 
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such prejudice must be clear and convincing, and strong enough 
to overthrow the presumption of the impartiality of the court. 


2. Harmless Error. Action of the trial court in the admission of 
evidence examined, and held not prejudicial. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JuDGE. Affirmed. 


Billingsley & Greene, for appellants. 


James L. Caldwell, F. M. Tyrrell and C. E. Matson, 
contra. 


OLDHAM, C. 


This was an action instituted by the state of Nebraska 
to recover the obligation in a recognizance entered into by 
the defendants for the purpose of securing the appearance 
of Ray C. Smith at a term, therein named, of the district 
court for Lancaster county, the said Smith being charged, 
by proper information in said court, with the crime of 
bigamy. On a trial of the issues to the court and jury, 
a verdict was directed for the plaintiff, and judgment 
rendered on the verdict. To reverse this judgment defend- 
ants have appealed to this court. 

The first alleged error called to our attention in the 
brief of the appellants is as to the action of the trial judge 
in proceeding with the hearing of the cause after defend- 
ants had filed an application for a change of venue, sup- 
ported by the following affidavit: “Robert J. Greene, be- 
ing first duly sworn, upon oath says that the defendants 
cannot safely proceed to trial in the above entitled cause 
before Hon. A. J. Cornish, Judge, or Hon. Lincoln Frost, 
Judge, because of the interest, bias and prejudice of said 
judges, and each of them, against this affiant. (Signed) 
Robert J. Greene.” No other testimony than this affi- 
davit was filed or offered in support of the application, 
which merely alleges in the general terms of the affidavit 
the prejudice of each of these judges against defendant 
Greene, without attempting to specify any connection that 
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either of the judges had with the question at issue that 
would tend to show any interest in the result of the trial, 
or any relationship, direct or remote, toward any one con- 
nected with the litigation. At common law the right to 
a change of venue because of prejudice of the trial judge 
did not exist. But a different rule with reference to such 
right now obtains in nearly all of the states of this Union. 
The rule, however, has its origin either in provisions in 
the constitutions or in statutory enactments of the various 
states. These provisions have been generally liberally 
construed in furtherance of the policy of granting to every 
litigant the right to a fair and impartial trial. -And to 
this end it is generally held that, where a specific consti- 
titutional or statutory disqualification of a trial judge is 
alleged in the form prescribed by statute, the litigant is 
entitled as a matter of right to the change prayed for. 

A specific disqualification for prejudice of a trial judge 
of a district court is not enumerated in any of our statutes, 
either civil or criminal, which apply to changes of venue. 
Section 37, ch. 19, Comp. St. 1905, provides that a judge 
is disqualified in any case wherein -he is a party, or is 
interested, or is related to either party, or has been attor- 
ney for either party. Section 26 of the same chapter pro- 
vides for interchanging judges where, on account of sick- 
ness, interest, absence from the district, “or from any 
other cause,” a judge is unable to act. By section 61 of 
the code a change of venue is provided for when a fair 
and impartial trial cannot be had, or when the judge 
is interested, has been of counsel in the case, is related 
to either of the parties, “or is otherwise disqualified to 
sit.” These various sections of the statute were examined 
by this court in the case of Le Hane v. State, 48 Neb. 105, 
and it was there held that, while the bias and prejudice of 
the trial judge was not specifically provided for in the 
statute as ground for a change of venue, yet an appli- 
cation for a change of venue on this ground, when made 
in the interest of a fair trial and supported by sufficient 
evidence, might be maintained. In the absence of an ex- 
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press statute providing for a change of venue for prejudice 
of the judge, and prescribing the means by which the fact 
of such prejudice may be established, it is generally held 
that a clear showing must be made of the cause of the dis- 
qualification to warrant a reviewing court in setting 
aside the order of the trial judge overruling such appli- 
cation. 

We are cited by appellants to the holding in Peyton’s 
Appeal, 12 Kan. 398, in which, in a disbarment proceed- 
ing before a district judge, the ruling of the court on a 
motion for a change of venue because of the prejudice of 
the judge was reversed by the supreme court of the state 
of Kansas, in an opinion by Judge Valentine. In this 
case, however, it was said: “The evidence introduced on, 
the hearing of the alternative motion, for a change of 
venue or for the election of a judge pro tem., was amply 
sufficient to show that the judge of the court below was 

' prejudiced against the applicant.” In the later case of City 
of Emporia v. Volmer, 12 Kan. 622, where an application 
for a change of venue because of prejudice of the judge 
was supported alone by the affidavit of the applicant, 
the supreme court refused to reverse the action of the 
trial court in overruling the motion, and Brewer, J., 
in rendering the opinion, said: “It seems to us there- 
fore that this is the true rule: that such facts and 
circumstances must be proved by affidavits, or other 
extrinsic testimony, as clearly show that there exists 
a prejudice on the part of the judge toward the 
defendant, and unless this prejudice thus clearly appears, 
a reviewing court will sustain an overruling of the ap: 
plication, on the ground that the judge must have been 
personally conscious of the falsity or non-existence of the 
grounds alleged. It is not sufficient that a prima facia 
case only be shown, such a case as would require the sus- 
taining of a challenge to a juror. It must be strong 
enough to overthrow the presumption in favor of the trial- 
judge’s integrity, and of the clearness of his perceptions.” 
While there are cases which hold that, in the absence of a 
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specific statute awarding a change of venue for prejudice 
of the judge, the action of the trial court on such an ap- 
plication is not subject to review, yet the reasoning in 
the case of Le Hane v. State, supra, seems to commit us 
to the doctrine announced in City of Emporia v. Volmer, 
supra; and, as this doctrine is supported by the current 
of modern authority, we see no good reason for depart- 
ing from it. The application of the principle herein an- 
nounced to the showing made in the record in the case at 
bar requires us to decline to interfere with the action of 
the trial court in overruling the defendant’s application. 

The next alleged error called to our attention is as to 
the action of the trial judge in overruling defendants’ 
motion for a continuance in the case. An examination of 
the showing made for a continuance convinces us that 
it was insufficient and the trial judge did not abuse his dis- 
cretion in overruling the same. 

The action of the trial court in the admission of evi- 
dence is also alleged against in the brief of the appellants, 
but, from an examination of the record, the only con- 
clusion that could have been reached from the pleadings 
and all the testimony admitted was that directed by the 
trial judge in his charge to the jury. While, in our view, 
some incompetent evidence was admitted, yet it was noth- 
ing that went to the prejudice of defendants’ rights, and ~ 
no evidence was excluded which tended to support any de- 
fense to the cause. It was clearly and indisputably estab- 
lished that the defendants entered into the recognizance 
alleged upon, which was given for the purpose of pro- 
curing the attendance of Ray C. Smith at the ensuing term 
of court to answer to the charge of bigamy, which had 
been preferred against him by information of the county 
attorney; and that Ray OC. Smith had absconded from the 
state of Nebraska, and failed and neglectéd to appear at 
the term of court at which he was recognized; and that 
a proper default had been entered upon the bond. In this 
state of the record, but one conclusion could be reached, 
and that was that the conditions of the bond had been 
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forfeited, and the promise to pay of the sureties had be- 
come absolute. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHARLES MANAHAN BT AL., APPELLEES, V. ADAMS COUNTY 
BT AL., APPELLEES; KOUNTZE BROTHERS, INTERVENERS, 
APPELLANTS. * 


Foxp DrecemBer 21, 1906. No. 14,572. 


1. School Districts: InpEBTEDNESS. Prior to the passage of the act of 
February 26, 1879 (laws 1879, p. 170), providing for the issuing 
and payment of school district bonds, territory detached from a 
school district, which was subject to an indebtedness, might be 
held equitably liable to such district for its proportionate share 
of the indebtedness. 


: ENrorceMEeNT or Lisiirres. But such IHiability could not 
be enforced at the suit of the judgment creditor, except on alle- 
gation and proof of the fact that there was not enough property 
remaining in the district originally liable to pay the existing 
indebtedness. 


3. Intervening petition examined, and held not sufficient to state a 
cause of action. 


APPEAL from the district court for Adams county: Ep 
L. ADAMS, JUDGE. Affirmed. 


Reavis & Reavis and J. P. A. Black, for appellants. 


Tibbets, Morey & Fuller and F. P. Olmstead, contra. 
*Rehearing denied. See opinion, p. 832, post, 
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OLDHAM, C. 


In 1873 school district No. 34 of Adams county, Ne- 
braska, for the purpose of raising money to erect a school- 
house, executed its two written notes or bonds for $500 
each. These obligations were purchased by Kountze 
Brothers. The district as then constituted included with- 
in its boundaries certain sections of land, which by subse- 
quent change and readjustment of county boundaries now 
lies in Hall county, Nebraska, and is there known as 
school district No. 21 of Hall county. The fact of this par- 
ticular change, however, is immaterial to any question in- 
volved in the present controversy. In addition to the ter- 
ritory subsequently transferred to IIall county there were 
other sections of land included in the boundaries of dis- 
trict No. 34, which in the year 1874, and after the bonds 
had been issued and negotiated, appear to have been legally 
detached from district No. 34 and organized, with other 
contiguous territory, into school district No. 52 of Adams 
county. In 1878 Kountze Brothers procured a judgment 
against district No. 34 for the principal and interest 
then due on their bonds. Since the rendition of this judg- 
ment there has been much litigation over its attempted col- 
lection between the judgment creditors and portions of the 
territory formerly constituting district No. 34. Nothing 
determined in these numerous controversies bears directlv 
on the questions now at issue, except the decision in 
School District No. 34 v. Kountze Bros., 8 Neb. (Unof.) 
691, which affirmed a judgment of revivor of the judgment 
entered in favor of Kountze Brothers in 1878. After 
the judgment of revivor was entered a levy of a tax of 150 
mills for the payment of the revived judgment was spread 
upon the tax books of Adams county, and extended over the 
property now embraced within the limits of district No. 
34, and also over the detached property in Adams county 
formerly belonging to it, but separated from it before the 
judgment was rendered against this district. A number 
of owners of real estate in the detached territory joined 
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in a petition to enjoin the levy and collection of the 150- 
mill tax against the property situated in this territory. 
The petition-was filed for the benefit of plaintiffs and all 
others similarly situated, and prayed for a perpetual in- 
junction against the levy of the 150-mill tax on the prop- 
erty situated in the detached territory. To this suit 
Adams county and the treasurer of Adams county were 
made parties defendant, and each appeared and filed an 
answer. School district No. 34, as now constituted, was 
permitted to intervene, as were also Kountze Brothers, 
who filed a petition as judgment creditors of the district. 
At the hearing of the cause in the district court the injunc- 
tion was made perpetual against the levy and collection of 
the 150-mill tax as prayed for in the petition. Neither 
county, the county treasurer, nor district No. 34 has ap- 
pealed from this judgment, but an appeal has been taken 
by Kountze Brothers, intervencrs, as judgment creditors 
of district No. 34. 

Prior to the passage of the act of February 26, 1879 
(laws 1879, p. 170), providing “for the issuing and pay- 
ment of school district bonds,” there was no defined stat- 
utory liability upon detached territory of school districts 
for the indebtedness incurred during the time such ter- 
ritory was in the district. But in the unreported case of 
People v. School District No. 9, referred to in State v. 
School District No. 9, 8 Neb. 92, and in the case of Clother 
v. Maher, 15 Neb. 1, the equitable principle was recog- 
nized that, where a district which was in debt was sub- 
divided and sufficient territory detached to impair the 
obligation by not leaving sufficient property liable for the 
payment thereof, the detached territory would be held 
liable for its share of such indebtedness. In State »v. 
Nchool District No. 9, supra, an application for a man- 
damus to extend the levy over the detached territory for 
an indebtedness accruing while such territory was in- 
cluded within the boundaries of the district was denied 
for the reason, as stated in the opinion, that the primary 
liability for the debt was against the district, and that it 
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was not made to appear that the amount of property 
remaining was inadequate for the payment of the debt and 
interest. 

In the case at bar the intervening judgment creditors 
nowhere allege that the property remaining in district No. 
34 is inadequate even under the levy made for the satisfac- 
tion of their judgment, nor did they introduce any proof 
at the trial of the cause to support such an averment. In 
this view of the case we think the petition insufficient to 
show a right of intervention, or that the rights of the in- 
terveners could in any manner have been affected by the 
judgment of the district court. The equitable right to a 
contribution as between district No. 34 and its detached 
territory for the payment of the debt created is not before 
us in this controversy, and, consequently, we express no 
opinion upon it. As none of the other parties have ap- 
pealed, we recommend that the judgment of the district 
court dismissing appellant’s petition of intervention be 
affirmed. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


The following opinion on rehearing was filed April 18, 
1907. Rehearing denicd: 


AMES, C. 


The brief continues to urge the point made in the 
original brief and urged at the oral argument that the act » 
of 1879 (laws 1879, p. 170) applied to the contract under 
which the original indebtedness was created. As the in- 
debtedness against the school district was created long 
before the passage of this act, we were of opinion that this 
act could not be given a retroactive interpretation, and, 
therefore, we determined the case on the laws in exist- 
ence at the time the contract was entered into. The opin- 
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ion cited Nebraska decisions governing the liability of 
detached territory for the indebtedness of the school dis- 
trict from which it was detached at the time the indebted- 
ness accrued. Appellants’ contention depends on the ap- 
plication of the provisions of this act of 1879 to a contract. 
entered into by a school district in 1873, from which ter- 
ritory was detached in 1874, or five years before the pas- 
sage of the act. Our view was that the act of 1879 could 
not entail a different liability on territory detached before 
its passage than such as existed at the time it was de- 
tached. In other words, we thought that territory de- 
ached from a school district in 1874 carried with it the 
burden of liability for the indebtedness of the school dis- 
trict that was entailed by the law then in existence, and 
that this burden could not be increased by subsequent leg- 
islative enactment. 

We are satisfied with our former conclusion, and ree- 
ommend that the motion be overruled. 


By the Court: 
MOTION OVERRULED. 


ARTHUR P. GUIOU ET AL., APPELLEES, v. DANIEL W. Rycx- 
MAN ET AL., APPELLEES; Mary A. WALLACE, APPELLANT. 


Firep DECEMBER 21, 1906. No. 14,581. 


1. Mechanics’ Liens: LiaBrmmiry oF VENDOR. Where a vendor and ven- 
dee cooperate in plans for the erection of improvements upon 
real estate covered by their agreement, the interest of the vendor, 
as well as that of the vendee, is bound for the payment of lens 
for labor and material which have been furnished for such im- 
provements. 


2. 


: STATEMENT or AccouNnT. Where a contract is entered into 
for a specific sum for labor or material, and is complete within 
itself, and is filed with the statement of the lien, a more detailed 
statement of the account is unnecessary. 


56 
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: DESCRIPTION OF PROPERTY. In an affidavit for a mechanic’s 
Hen, if there appear enough in the description to enable a party 
familiar with the locality to identify the premises intended’ to be 
described with reasonable certainty, it will be sufficient. White 
Lake Lumber Co., v. Russell, 22 Neb. 126, followed and approved. 


4. Evidence examined, and held sufficient to sustain the decree of the 
district court as to the liens filed herein. 


5. Evidence examined, and held insufficient to show defendant Daniel 
W. Ryckman entitled to affirmative relief. 


APPHAL from the district court for Douglas county: 
ALEXANDER ©. Troup, JUDGE. Decree modified. 


EL. H. Westerfield, for appellant. 


Francis A. Brogan, D. W. M errow, Nelson ©. Pratt, 
Byron G. Burbank, HE. C. Hodder and Baldrige & De Bord, 
contra. 


OLDHAM, C. 


This action was instituted by the plaintiffs in the court 
below for the purpose of foreclosing mechanics’ and 
inaterial men’s liens upon two lots situated in the city of 
Omaha, Nebraska. The record title to these lots was in 
defendant Mary A. Wallace, and Daniel W. Ryckman was 
in possession of the lots in controversy under an execu- 
tory contract for the purchase thereof. A number of 
defendants were joined as holders of mechanics’ and mate- 
rial men’s liens, and they each filed answers and cross- 
petitions. Defendant Mary A. Wallace filed an answer, 
denying the validity of these various liens, and by way of. 
cross-petition alleged that she was the owner of the lots 
in dispute, and that certain of the liens filed by plaintiffs 
and cross-petitioners were a cloud upon her title, which 
she asked to have canceled and removed from the record. 
Defendant Daniel W. Ryckman appeared, but does not 
seem to have asked for any affirmative relief in his answer. 
On issues thus joined there was a trial to the court, and 
judgment in favor of the plaintiffs and cross-petitioners, 
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in which the claims for work done and material furnished 
for the buildings on the lots by the plaintiffs and cross- 
petitioners were decreed to be a first lien on the premises, 
and the claim of defendant Mary A. Wallace for the pur- 
chase price of the premises under her contract with de- 
fendant Ryckman was decreed to be a second lien, and an 
order of sale was directed under this decree, which pro- 
vided that, after the payment of the mechanics’ and ma- 
terial men’s liens and the payment of the amount due on 
the purchase price to defendant Mary A. Wallace, the 
remainder, if any, should be paid to defendant Daniel W. 
Ryckman. To reverse this judgment defendant Mary A. 
Wallace appeals to this court. 

The facts underlying this controversy are that at and 
prior to the 28th day of July, 1904, the defendant Mary 
A. Wallace was the owner of the lots in dispute, which 
were described as lots 1 and 3, in Wallace’s subdivision of 
Omaha, Nebraska. Prior to the day last mentioned de- 
fendant Ryckman negotiated through G.. G. Wallace, a 
real estate agent in Omaha and son of the defendant Mary 
A. Wallace, for the purchase of the lots. As a result of 
these negotiations defendant Mary A. Wallace, who was 
not a resident of Omaha, came to Omaha, and entered into 
the following written agreement with defendant Ryck- 
man: “It is hereby agreed, by and between the parties 
hereto that Mary A. Wallace, party of the first part, will 
convey by a good and sufficient warranty deed, with per- 
fect title, all taxes due and payable at this date to be 
paid, lots 1 and 3, Wallace’s subdivision, City of Omaha, 
Douglas county, Nebraska, to D. W. Ryckman, party of 
the second part, on completion, by said party of the second 
part, of a house of not less than five rooms, on each of said 
lots. Said houses to be constructed in a good and work- 
manlike manner, and to be completed on or before No- 
vember 1, 1904. The consideration for said lots to be 
$700 to be paid on or before November 1, 1904, or on com- 
pletion of said houses. The party of the first part further 
agrees that should the party of the second part not be 
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able to secure a loan sufficient to erect said houses, she 
will take a second mortgage on both houses and lots, not 
to exceed $200, payable $5 a month, with interest at 7 per 
cent., payable monthly from this date. The total in- 
debtedness not to exceed $1,700, and all labor and material 
to be paid by the party of the second part. Permission is 
given to begin erection of said houses any time within 
30 days. Signed this 28th day of July, 1904. M. A. Wal- 
lace, D. W. Ryckman. (Witness) G. G. Wallace.” After 
the signing of this contract Mrs. Wallace left the city, 
and did not return before the present suit was instituted. 
Defendant Ryckman entered upon the premises in the 
month of October, and began the erection of a building on 
lot 1. It is to the claims for material furnished and 
labor performed on the building erected on this lot that 
our attention will be directed, since it is stated in appel- 
lant’s brief, and conceded by counsel for the appellees, 
that the claims which were decreed liens on lot 3 have all 
been settled by the parties. 

The first objection urged against the decree by the ap- 
pellant is as to so much of it as grants affirmative relief 
to defendant Daniel W. Ryckman, by directing the pay- 
ment to him of the surplus, if any, arising from the sale 
of the premises, after the liens have been satisfied. It is 
urged in support of this objection that defendant Ryck- 
man did not ask for any affirmative relief from the court, 
and that there is no evidence in the record that shows that 
he did anything under the contract, except to take posses- 
sion of the lot in controversy and proceed with the erection 
of the building, without paying or offering to pay for any 
of the labor performed or material furnished thereon, or 
paying or offering to pay any part of the purchase price 
agreed upon in the contract. The transcript of the plead- 
ings and the bill of exceptions, containing the testimony 
introduced at the trial of the cause, fully sustain this con- 
tention. While the evidence shows that Ryckman moved 
into the house on lot 1 after it was partially completed, 
and was residing there at the time of the trial in the court 
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below, vet neither in his pleadings nor in his testimony 
taken at the trial did he claim any right to affirmative 
relief, but on the contrary his evidence was more in the 
nature of a disclaimer, for he says that he did not know 
that he had any interest in the contract for the property. 

It is next urged that the title of the appellant Mary A. 
Wallace in the premises is not liable for the liens of either 
plaintiffs or cross-petitioners for material furnished to 
defendant Ryckman and labor performed at his instance 
in the erection of the building. This contention rests on 
the theory that the agreement before set out between Mrs. 
Wallace and Mr. Ryckman was not a contract binding on 
either party thereto, but was only an option agreement, 
and that the lienors were bound at their peril to know the 
terms of the agreement under which the contractor was 
operating. While the contract by its terms gives de- 
fendant Ryckman the right to enter upon the premises, 
which were at that time vacant lots, within 30 days and 
proceed with the construction of the buildings contem- 
plated in the contract, time was nowhere made of the es- 
sence of the contract by its terms. And the evidence shows 
that G. G. Wallace, son and agent of the appellant, knew 
of the fact of the construction of the buildings and the 
purchase of material therefor at the time they were fur- 
nished Ryckman in the month of October, 1904. The con- 
tract was plainly entered into by the parties for the pur- 
pose of having buildings erected on the lots, and this 
places it within the line of decisions of this court that hold 
that, where the vendor and vendee cooperate together in 
plans for the erection of improvements upon real estate 
covered by their agreement, the interest of the vendor, as 
well as that of the vendee, is bound for the payment of 
liens for labor and material which have been furnished for 
such improvements. Bohn ‘Mfg. Co., v. Kountze, 30 Neb. 
719; Millsap v. Ball, 30 Neb. 728; Pickens v. Plattsmouth 
Investment Co., 37 Neb. 272; Cummings v. Emslie, 49 
Neb. 485. 

Objections are urged to the sufficiency of the proof of 
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the filing of certain of the liens on which judgments were 
rendered in the court below. One of these objected to is 
the lien of defendant and cross-petitioner George W. Jones. 
The evidence with reference to the filing of this lien 
is as follows: “Q. I hand you a mechanic’s lien, and ask 
you if that is your signature attached to it, and you caused 
it to be filed in the register of deeds’ office? A. Yes, sir. 
By Mr. Burbank: This may be marked ‘Exhibit 9, and I 
will offer it in evidence together with the indorsements 
thereon.” The indorsements showed the filing mark of the 
register of deeds, and the date of filing and place of regis- 
try. This was clearly sufficient. 

Similar objections are interposed to the sufficiency of 
the proof of filing of the liens of cross-petitioners 8S. F. 
Davis, Carl Smith, C. A. Kauffold, and J. B. Benjamin. 
Each of these lienors testified that they had paid the 
filing fee to the register of deeds, and that the liens bore 
their respective signatures, but the offer of the indorse- 
ments on the liens was not specifically tendered. While 
there was a technical inaccuracy in the proof of the regis- 
try of these liens, yet it was aided by the allegations of the 
answer and cross-petition of the appellant, who alleged in 
her cross-petition that these liens had been filed with the 
register of decds of Douglas county, Nebraska, and that 
they constituted a cloud upon her title, which she asked 
to have removed by affirmative decree of the court. 

Objection is urged to the sufficiency of the lien filed by. 
‘cross-petitioner J. W. Robbins, in that it-does not con- 
tain a sufficient description of the property which it seeks 
to charge, nor an itemized statement of the material fur- 
nished. The lien alleges an amount due on a contract, 
which is attached to and made a part of the affidavit. Where 
a contract is entered into for a specific sum for labor or 
material, and is complete within itself, and it is filed 
with the statement of the lien, a more detailed statement 
of the account is unnecessary. Doolittle & Gordon v. 
Plenz, 16 Neb. 153. The description of the lots contained 
in the lien is: “The southeast corner and third lot from 
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corner on the south, being lots 1 & 3 in Wallace’s Sub., 
Mary A. Wallace being the owner.” As there are no 
rights of third parties, who have purchased relying on the 
record, involved in this controversy, a liberal rule as to 
the sufficiency of description in the affidavit for a me- 
chanic’s lien should be applied, and, “if there appear 
enough in the description to enable a party familiar with ~ 
the locality to identify the premises intended to be de- 
scribed with reasonable certainty, it will be sufficient.” 
White Lake Lumber Co. v. Russell, 22 Neb. 126. The 
description may also be aided by any extrinsic evidence 
furnished by the instrument which is filed as such notice of 
the lien. Drevrel v. Richards, 50 Neb. 509. The notice filed 
bears the date, “Omaha, Neb., Dec. 1, 1904,” and the venue 
of the affidavit is laid in Douglas county, Nebraska. We 
think that, thus aided, the description is sufficient. 

We therefore recommend that so much of the judgment 
and decree of the district court as provides that the sur- 
plus, if any, arising from the sale of lot 1, be paid to de- 
fendant Ryckman be set aside, and tuat a judgement and 
decree be entered directing the payment of such surplus, 
if any, to defendant Mary A, Wallace, and that the judg- 
ment and decree so modified be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that so much of the judgment and 
decree of the district court as provides that the surplus, 
if any, arising from the sale of lot 1, after the payment of 
the liens thereon, be paid to defendant Ryckman be set 
aside, and that defendant Mary A. Wallace is the owner in 
fee of the lot in question, and that the surplus, if any, be 
paid to defendant Mary A. Wallace, and that the judgment 
and decree of the district court so modified be affirmed. 


DECREB MODIFIED, 
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Cora ALLEN, APPELLEE, V. ARTHUR H. RUSHFoRTH, 
APPELLANT. 


Frep DecemBer 21, 1906. No. 14,631. 


1. Sales. The former opinion in this case, 72 Neb. 907, examined and 
adhered to. 


2. Trial: RerusaL To [NsTruct, In the trial of an action at law, it is 
reversible error to refuse to submit to the jury a legal defense 
properly pleaded and supported by competent evidence. 


3. Sales: Damaces. Where the vendee, under a contract of purchase, 
refuses to receive the goods contracted for, the measure of the 
vendors damage is ths difference between the contract price of 
the goods and their reasonable market value at the time and 
place of delivery. 


APPEAL from the district court for Douglas county: 
WILLIAM A, REDICK, JuDGH. Reversed. 


P. A. Wells and Fawcett & Abbott, for appellant. 
Weaver & Giller, contra. 


OLDHAM, C. 


This cause is here a second time for review by this court. 
Our former opinion, in which the issues are fully stated, 
is reported in 72 Neb. 907. In this opinion it was held 
that, under the pleadings and proof, an action for the 
contract price of the-hay was properly brought, and that 
the case should have been submitted to a jury. On a 
retrial of the cause in the district court in conformity with 
this opinion, the case was submitted to a jury and a ver- 
dict was returned in favor of the plaintiff for the con- 
tract price of the hay in dispute. To reverse the judg- 
ment on this verdict defendant has appealed to this court. 

We are fully satisfied with the conclusion reached in 
our former opinion and adhere to it, not only as the law of 
the case, but also as a correct solution of the questions 
involved, so far as plaintiff’s right to recover is concerned. 
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At the last trial of the cause defendant introduced testi- 
mony tending to show that he refused to take all the hay 
cut from the tract in dispute, because plaintiff insisted 
that the hay should be weighed on her scales and paid for 
according to such weights; that after he had baled part 
of the hay, and hauled six loads to the village of Valley 
for the purpose of shipping it, he found a gross discrep- 
ancy between the weights of the hay as made on the plain- 
tiff’s scales and as made on the scales at Valley, where the 
hay was loaded for shipment and sale; that after discov- 
ering this variance he notified plaintiff that there was 
something wrong with her weights, and refused to take 
any more hay from the place, unless he was permitted to 
pay for it when weighed at Valley, or when weighed by 
the railroad. He testified, and offered other evidence to 
corroborate him to some extent, that she refused to allow 
any hay to be taken from her land, unless weighed on her 
scales and paid for according to such weights. Plaintiff 
admits that there was a controversy about the correctness 
of the weights on her scales, but says that she offered to 
have the scales inspected and adjusted, and finally offered 
to let defendant have the hay weighed on the railroad 
scales at Valley and paid for according to such weights. 
Defendant also testified that after he refused to take any 
more hay, because plaintiff would not allow him to weigh 
it at Valley before paying for it, she asked him if he would 
make any further claim to the hay that was left in the 
field, and that he told her he would not. 

This conflicting testimony raised an issue both on the 
right to rescind and on the measure of damages, if any, 
which plaintiff should receive. Both of these issues 
should have been fully and fairly presented to the jury 
in the instructions. Defendant requested an instruction 
on the right of rescission because of the alleged fraudu- 
lent weights of the hay by plaintiff on the Allen scales, 
and also one on the measure of damages. Hach of these 
instructions were refused, and it appears that the court 
attempted to submit defendant’s entire theory of the case 
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in paragraph 6 of instructions given on its own motion. 
This instruction is quite lengthy, and contains, among 
other things, the following direction on defendant’s right 
to rescind for incorrect weights on the Allen scales: “The 
burden of proof is upon the defendant to establish that 
the Allen scales were incorrect, and that the plaintiff nev- 
ertheless insisted upon the hay being weighed thereon 
and payments made accordingly, and that the plaintiff de- 
clined to permit the removal of the hay except upon 
these conditions. If defendant has established these prop- 
ositions by a preponderance of the evidence, then he had 
a right to refuse to take the remainder of the hay and 
would not be liable therefor in this action.” It seems to 
us that this direction with reference.to the right of rescis- 
sion is too restricted in its phraseology, and might possibly 
have led the jury to believe that the only question involved 
in the right of rescission was the mechanical accuracy or 
inaccuracy of the scales on which the hay was weighed 
While the scales in themselves might have been entirely ac- 
curate and of a modern and standard pattern, yet, if 
they were either carelessly or intentionally manipulated 
so as to register false weights of the hay to defendant’s 
damage, he would have been fully justified in refusing to 
take the remainder of the hay according to such weights. © 
Another portion of this same instruction told the jury: 
“Tf you find from the evidence that the plaintiff was will- 
ing to permit the defendant to remove the hay and hare 
it weighed at other scales and so notified defendant, then 
defendant is liable for the full purchase price of the hay, 
less any payments made thereon, and also less such por- 
tion, if any, of said hay at the contract price that the 
evidence shows has been disposed of or converted by the 
plaintiff.” This portion of the instruction seems faulty 
on the measure of damages, in that it overlooks the duty 
which plaintiff owed, when she had notice of defendant’s 
refusal to take the remainder of the hay, to mitigate the 
damage as far as possible by making reasonable efforts to 
dispose of the hay so as to prevent an accumulation of 
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damage. Under the instruction, as given, unless plain- 
tiff actually took some of the hay into her possession and 
used or disposed of it after notice of defendant’s refusal 
- to comply with the contract, she was permitted to recover 
the contract price of the hay, less the payment made. On 
defendant’s theory of the contract, the hay was not de- 
livered to him until weighed on the Allen scales, And 
under this theory, if he refused to take the hay without 
just cause, plaintiff’s measure of damages would have been 
the difference between the contract price of the hay and 
its market price at the time and place of delivery. If there 
was no market value of the hay at the time and place of 
agreed delivery, then such sum as plaintiff might have 
realized for the hay by reasonable effort on her part should 
be deducted from the contract price of the hay in estimat- 
ing her damages. 

We therefore conclude that the action of the trial court 
in giving this instruction over defendant’s. objection was 
prejudicial to his rights, and we recommend that the judg- 
ment of the district court be reversed and the cause re- 
manded for further proceedings. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


ROGER TATIERSALL ET AL., APPELLANTS, V. JAMES NEVELS, 
APPELLEE. 


Foxrp Decempsr 21, 1906. No. 14,828. 


1. Cities: Warps. Under the provisions of section 2, art. I, ch. 14, 
Comp. St. 1903, the mayor and council of a city of the second 
class may change the number and boundaries of its wards, sub- 
ject to the limitation therein contained that it shall not have less 
than two nor more than six wards. 
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2. Partnership: FrrEnoLpERS. Where a partnership firm is the 
owner in fee of real estate situated in this state, eech member of 
such partnership firm is possessed of a freehold interest in such 
realty. . 


3. Liquor License: Evmrence. Evidence examined, and held suffi- 
cient to sustain the judgment of the trial court. 


APPEAL from the district court for Boone county: 
JAMES N. PAUL, JUDGE. Affirmed. 


C. E. Spear and H. C. Vail, for appellants. 


F. J. Mack, M. W. McGan and J. 8. Armstrong, contra. 
OLDHAM, C. 


This is an appeal from a judgment of the district court 
for Boone county, Nebraska, sustaining the action of the 
mayor and council of the city of Albion in granting a 
license to sell liquors to James Neyels, the applicant there- 
for. The only allegations of error in the proceedings spe- 
cifically called to our attention in the assignment of errors 
filed in this court by the remonstrators are with reference 
to the sufficiency of the testimony to-sustain the. finding 
that certain of the signers of the applicant's petition were 
resident freeholders of the first ward of Albion. Appli- 
cant’s petition for a license was filed with the city council 
on the 19th day of June, 1906, and contained the names 
of 40 persons, who signed as resident freeholders of the 
first ward of Albion. A remonstrance was filed by the ap- 
pellants herein, which alleged, among other things, that 
the petition was not signed by 30 resident freeholders. It 
also alleged that certain of the petitioners, naming them, 
were resident freeholders of the original third ward of 
Albion, and had been brought into the first ward by a 
change in the boundary lines of the ward, provided for by 
ordinance No. 127, which was passed by the mayor and 
council on the 28th day of May, 1906. The remonstrance 
also alleged the pendency of the injunction proceedings 
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against the enforcing of this ordinance, which we have set 
out and examined in the case of Young v. City of Albion, 
ante, p. 678. Of the 40 original signers to the petition 
+ withdrew before the final hearing of the case on the 
petition and remonstrance. No evidence was introduced 
tending to show that 5 of the remaining 36 signers were 
resident frecholders. It was stipulated in the record that 
27 of the remaining 31 signers were resident frecholders of 
the first ward of Albion, as constituted by ordinance No. 
127. 

It is urged by the remonstrators that there is no au- 
thority under the statutes given to cities of the second class 
to reduce the number of their wards, and that, as the city 
had been divided into three wards by ordinance No. 98, 
enacted in the year 1903, the attempted reduction of 
the number of wards by the passage of ordinance No. 
127 was ultra vires and void. Section 2, art. I, ch. 
14, Comp. St., provides that each city of the sec- 
ond class “shall ‘be divided into not less than two 
nor more than six wards, as may be provided by 
ordinance.” To our minds this section of the stat- 
ute plainly and clearly invests the city council of cities of 
this class with authority to divide the city into wards, 
within the limitation prescribed; that is, they shall not 
make more than six nor less than two wards. There is no 
limitation in the statute as to the number of times that the 
city may be divided, nor as to the power to either increase 
or diminish the number of wards within the limits pre- 
scribed. We are therefore of opinion that the city council 
acted within the scope of its delevated powers when it 
changed the number of wards from three to two. 

Under this view of the case we think that the evidence 
was sufficient to show that the eleven resident freeholders 
who were added to the first ward by the passage of 
ordinance No. 127 were competent signers on the petition. 
Under the stipulation in the record, these, with the others 
admitted to be resident freeholders, constituted 27 com- 
petent signers, and leave but 4 of the 31 in dispute. Of. 
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these four it is urged against the sufficiency of the proof 
with reference to one, Charles Klever, that the evidence 
does not show that he is a freeholder in the first ward, and 
that he nowhere testifies that he is a resident of such ward. 
This objection would be fatal were it not for the fact that 
the remonstrance alleged that he (Charles Klever) was 
among those who were residents of the old third ward 
and had been brought into the first ward by ordinance 
No. 127. In view of this allegation of the remonstrance, 
we think the evidence was suflicient to show him a resident 
of the first ward. He testified that he was a frecholder and 
no objection was made to the competency of the evidence. 
The sufficiency of the proof as to Lester Waring is also 
challenged. He testified that he was a resident freeholder 
of the first ward, but on cross-examination it was shown 
that the property which he claimed to own stood in the 
name of Waring Brothers, a firm composed of Lester and 
I'red Waring. It is urged that, as the real estate was 
owned by the partnership, it should be treated as personal 
and not as real property. It is true that for certain pur- 
poses partnership real estate is treated by a doctine of 
equitable conversion as personalty in the settlement of the 
affairs of the partnership. We think the American rule 
with reference to partnership real estate is correctly stated 
in 22 Am. & Eng. Ency. Law (2d ed.), 106, in which it is 
said: “In the absence of any contrary agreement, express 
or implied, between the partners, firm realty retains its 
character as such, with all the incidents of that species of 
property, except that each share of the partnership realty 
is impressed with a trust implied by law in favor of the 
other partner or partners that so far as necassary it shall 
be first applied to the adjustment of partnership obliga- 
tions and the payment of whatever balance may be found 
due between partners on winding up the firm’s affairs; 
and, to the extent necessary for these purposes, the charac- 
ter of the property is in equity deemed to be changed jnto 
personalty.” Under this view of the nature of partnership 
real property, we think the evidence suflicient to show 
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that the signer to the petition, Lester Waring, was a resi- 
dent freeholder of the ward. 

It is urged against another of the disputed signers, 
George W. Williams, that he was not 2 resident freeholder 
of the ward, because the evidence showed that at the time 
he signed the petition the deed to his real estate was held 
in escrow pending the completion of the title and the 
payment of part of the purchase money. The evidence, 
however, showed that before the hearing his title had been 
completed, and he had received the deed and had placed it 
on record. We think this showing sufficient. As these 
3, added to the 27 already considered, constitute 30 resi- 
dent freeholders of the ward, it is not necessary to ex- 
amine the objection urged to the signature of Mary 
Brown. 

Finding no reversible error in the action of the trial 
court, we recommend that the judgment of the district 
court be affirmed. 


AMES, C., concurs. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ORD HARDWARE COMPANY, APPELLANT, V. J. I. CASE 
THRESHING MACHINE COMPANY, APPELLEE. 


Firep DecemBer 21, 1906. No. 14,424. 


1. Foreign Corporntions, Actions Against: Process. Under the pro- 

visions of sections 73, 75 of the code, a citizen of this state, 

’ who has a cause of action against a foreign corporation growing 

out of business transactions in this state, may have recourse 

to the courts of this state by the service of process upon the 
managing agent of such corporation. 


2. 


: MANAGING AGENT. An agent of a foreign corporation, whose 
contract of agency demands of him the exercise of judgment in 
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the business matters of his principal, and who has charge of the 
business of his principal in the territory covered by his contract, 
is a managing agent within the meaning of sections 73, 76 of 
the code, providing for the service of summons upon the managing 
agent of a foreign corporation. 


APPEAL from the district court for Valley county: 
JAMES R. HANNA, JUDGE. Reversed. 


A. M. Robbins, for appellant. 
O. A. Abbott and H. H. Oleson, contra. 


EPPERSON, C. 


Plaintiff sued defendant, a Wisconsin corporation, in 
the district court for Valley county to recover commissions 
alleged to be due plaintiff, as a former agent of defendant, 
for the sale of a threshing machine. Summons was issued, 

and the sheriff’s return thereon shows service upon the de- 
fendant in Valley county “by delivering to Cornell 
Brothers, the managing agents of the defendant corpora- 
tion, a true and certified copy of the summons, the chief 
officer of the defendant not being found in the county.” ~ 
The defendant filed an answer, and alleged as its first de- 
fense that Cornell Brothers were not the defendant’s man- 
aging agents, and asked the judgment of the court whether 
it ought to be required to further answer or defend in this 
suit. The parties stipulated that the matters arising 
under the plea to the jurisdiction should be tried and 
determined before trial upon the merits. Upon the trial 
of this jurisdictional question, the court found that Cor- 
nell Brothers were not the managing agents of the defend- 
ant, and that the court had not acquired jurisdiction over 
the defendant. From a judgment of dismissal, the plain- 
tiff appeals to this court. 

Section 73 of the code provides: “A summons against 
a corporation may be served upon the president, mayor, 
chairman of the board of directors or trustees, or other 
chief officer; or, if its chief officer is not found in the 
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county, upon its cashier, treasurer, secretary, clerk, or 
managing agent; or, if none of the aforesaid officers can be 
found, by a copy left at the office or last usual place of 
business of such corporation.” This section applies to for- 
cign as well as domestic corporations. Fremont, HL. & M. 
VV. BR. Co. v. New York, C. & St. L. R. Co., 66 Neb. 159. 

Section 75 of the code provides: “When the defendant 
is a foreign corporation, having a managing agent in 
this state, the service may b® upon such agent.” If Cornell 
Brothers were the managing agents of the defendant 
within the meaning of either of the statutes above quoted, 
service upon them was sufficient, and the judgment of the 
trial court wrong. . 

The contract of agency between defendant and Cornell 
Brothers was introduced in evidence. It contains a state- 
ment that the agency thereby created was special, and not 
general, However, the provisions of the contract fixing the 
authority of Cornell Brothers as agents should govern, 
rather than this general statement. By the contract de- 
fendant appointed Cornell Brothers agents for the sale - 
of its machinery and repairs in the city of Ord, Nebraska. 
It provided that such agents should diligently canvass for 
purchasers, and in all reasonable and proper ways to 
promote the trade and interest of the company, to sell only 
for cash, or to responsible purchasers who have given 
ample security for time payments. Such agents were re- 
quired to satisfy themselves that all notes are signed by 
responsible men of known credit and good reputation for 
paying debts, were prohibited from representing any other 
company engaged in the same business’ as that of the de- 
fendant, were to store and care for and to insure the 
property of the defendant, to set up and start machinery 
sold, and to properly remedy all complaints as far as pos- 
sible without calling upon the company for help, and to 
keep the company’s account separate and apart from other 
accounts, The evidence shows that Cornell Brothers had 
the possession of one threshing machine belonging to the 


of 
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defendant and exhibited it for advertising purposes, and 
that they carried a stock of repairs belonging to defend- 
ant. Defendant had no business in Ord other than that 
conducted through these agents. 

It was evidently the intention of the legislature that a 
citizen of this state, who has a cause of action growing out 
of business with a foreign corporation through an agent in 
this state, should have recourse to the courts of this state, 
and not be required to carry their grievances to the courts 
of another state or country. In Chicago, B. & Q. BR. Co. v. 
Manning, 23 Neb. 552, it is said: 

“Tt is the policy of our law to afford redress through our 
courts to any person aggrieved, whether a natural person 
or a corporation, and to apply the remedy, as far as pos- 
sible, at the place where the injury was sustained. If a 
foreign corporation has an office for business in this state, 
for the transaction of business, seeking thereby to pro- 
mote its own interests, such office will also be its place 
of business where a summons may be served upon it, and 
a party aggrieved will not be required to go into another 
jurisdiction to enforce his rights against it. It must take 
the burden with the benefit.” 

In view of our statute (sections 73, 75, supra), all 
foreign corporations bringing their business into this 
state must be held to do so with the understanding that 
they will be subjected to the jurisdiction of our court by 
service upon their managing agents in actions brought by 
citizens of this state upon causes growing out of the 
business done here. Agents are employed in all kinds 
of business, and are given authority to represent their 
principals in such numerous and various matters that it 
is difficult to find a definition which would apply to any 
ease which may arise. The authorities, we think, are 
unanimous that a mere sales agent, or one having authority 
to make sales of the products of his principal, with no ad- 
ditional privileges or duties, is not a general agent, nor 
one who holds a mere subordinate position, that is, acting 
under the immediate direction of his principal, without 
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being required to rely upon his own judgment and dis- 
cretion in the affairs of his principal. In Porter v. Chi- 
cago & N. W. R. Co., 1 Neb. 15, it was held that “an agent 
invested with the general conduct and control, at a par- 
ticular place, of the business of a corporation, is a manag- 
ing agent.” The summons in that case was served upon 
an agent of a foreign corporation, whose duties were to 
visit occasionally for a few hours the ticket and freight 
office of the company in this state and confer, when neces- 
sary, with its agent. In White Lake Lumber Co. v. Stone, 
19 Neb. 402, it was held that, “where an agent was en- 
trusted with the business of carrying on a lumber yard, 
with authority to sell and deliver lumber for cash or on 
credit as he saw proper, to collect and receive the money 
of his principal, file and enforce mechanics’ liens or not 
as he should deem best,” this was considered sufficient to 
constitute him a general agent. The authority of the 
agent there in controversy is very similar to that of the 
agent upon whom summons was served in the case at 
bar. The court said in Fremont, H. dM. V. R. Co. v. New 
York, C. & St. L. R. Co., 66 Neb. 159: “A manager of 
an agency established in this state by a foreign railroad 
corporation for the purpose of soliciting trafiic over its 
line of road, is a°managing agent within the meaning of 
the statute with reference to the service of summons upon 
such corporation.” The company whose agency was under 
consideration in that case had no line of road in this 
state, and the statutes governing the service of summons 
upon such companies is the same, so far as managing 
agents are concerned, as in the case of any foreign corpo- 
ration. The rule there announced, in our opinion, is appli- 
cable to any foreign corporation. In Persons v. Buffalo 
City Mills, 51 N. Y. Supp. 645, it was held: “A managing 
agent must be some person vested by the corporation with 
general powers involving the exercise of judgment and 
discretion, as distinguished from an ordinary agent or 
attorney, who acts in an inferior capacity, and under the 
direction and control of superior authority, both in re- 
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gard to the extent of his duty, and the manner of exe- 
cuting it.” In Palmer v. Chicago Herald Co., 70 Fed. 886, 
it is said: “An Illinois corporation, publishing a newspaper 
in Chicago, had continuously in New York an agent who 
solicited advertisements for such newspaper and had au- 
thority to contract for the publication thereof at regular 
rates, * * * such agent was a ‘managing agent’ with- 
in the meaning of Code Civ. Proce. N. Y., sec. 432,” provid- 
ing that service may be had under certain circumstances on 
the managing agent of a foreign corporation. It was held 
in Brown v. Chicago, M. & St. P. R. Co., 12 N. Dak. 61: 
“An agent who is invested with the general conduct and 
control, at a particular place, of the business of a corpora- 
tion, is a, managing agent within the meaning of the code, 
which authorizes service of summons on a managing agent 
of a foreign corporation.” To the same effect are United 
States v. American Bell T. Co., 29 Fed. 17; Hat-Sweat 
Mfg. Co. v. Davis Sewing Machine Co., 31 Fed. 294; 
Great West Mining Co. v. Woodmas, 12 Colo. 46, 20 Pac. 
771; Foster v. Charles Betcher Lumber Co., 5 8. Dak. 57, 
58 N. W. 9. 

On the other hand, there are cases holding that a manag- 
ing agent is one who has full and complete authority in 
all branches of the corporation’s business. For instance, 
in Wisconsin the following appears to be the rule: “The 
managing agent of a corporation is an agent having a 
general supervision over the affairs of the corporation, 
and must be an officer of the corporation; and hence a 
person who is only managing agent in a county, state, or 
other defined district is not a ‘managing agent of a cor- 
poration,’ having supervision over all its affairs, since the 
term implies a general supervision of the affairs of the 
corporation in all its departments, perhaps to a greater 
extent than is implied by any other single officer, so 
called, as a president, cashier, secretary, or treasurer. It 
is usually understood to designate the person who has the 
most general control over the affairs of the corporation, 
and who has knowledge of all of its business and property, 


VoL, 77] SEPTEMBER TERM, 1906. 853 


Ord Hardware Co. v. Case Thre shing M: achine Co. 


ana who can act in emergencies on his own responsibility. 
Upper Mississippi Transp. Co. v. Whittaker, 16 Wis. *220; 
Farmers Loan & Trust Co. v. Warring, 20 Wis. *290; 
Wheeler & Wilson Mfg. Co. v. Lawson, 15 N. W. 398, 400, 
57 Wis. 400.” 5 Words & Phrases, 4821. 

After a careful consideration of the authorities, includ- 
ing the decisions of this court, supra, we are convinced that 
the weight of authority and the better rule is to the effect 
that an agent of a foreiyn corporation, whose contract of 
agency demands of hiin the exercise of judgment in the 
business affairs of his principal, and who has charge of all 
of the business of his principal in the territory covered 
by his contract, is a managing agent within the meaning 
of the statutes above quoted. 

In applying that rule to this case, we have not lost sight 
of the fact that defendant herein had an agent in this 
state, with headquarters in Lincoln, who may or may: not 
be a managing agent. The function of the Lincoln agency 
seems to be to make contracts with other agents through- 
out the state, such as the contract here in evidence, and, 
further, to collect the notes of the company, and to dis- 
tribute the machinery of the company to the different 
agencies, The so-called state agent did not supervise the 
Ord agency nor contro] their conduct. Cornel] Brothers 
derived their authority from the contract alone, and con- 
ducted themselves according to its provisions; and by its 
terms, and their conduct in pursuance thereof, the nature 
of the agency must be determined. It was not intended by 
sections 78, 75, supra, that such agent should be the 
only managing agent in the state; but, if the management 

of the foreign corporation’s business in the district or 
sphere of the activity for which the agency was created 
is general in its nature, summons may be served upon such 
managing agent. Cornell Brothers were not ‘mere sub- 
ordinates. It is true they were required to take only cash 
or amply secured notes from purchasers; but it is not 
shown that any other agent or officer of the company had 
greater authority, nor is it shown that any other agent 
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or officer managed the meee at Ord. The maintaining 
of the agency was but a part of an extensive system which 
the defendant had in furthering its own interests. The 
contract introduced in evidence confers upon the agent the 
duty of promoting the trade and interests of the company, 
and to see that customers, to whom credit was extended, 
are responsible parties, and, in case of complaint, to 
remedy the same as far as possible without calling upon 
the company for help. This demanded of the agents the 
exercise of their own judginent in business matters, and 
thereby to direct and control, or, in other words, to man- 
age, the defendant's affairs. Cornell Brothers, and none 
other, managed the business at Ord. 

We therefore recommend that the judgment of the 
district court be reversed and the cause remanded. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED. 


Epwarp W. SIMPRAL, APPELLEE, V. EDWARD ROSEWATER 
ET AL., APPELLANTS. . 


Firep DEcEMBER 21, 1906. No. 14,561. 


Appeal: Motion ror New Triav. A motion for a new trial on the 
ground of an abuse of discretion on the part of the trial 
court in proceeding with the trial in the absence of defendants 
and their counsel is itself addressed to the sound discretion of 
the court, and the judgment will not be reversed by the review- 
ing court unless an abuse of discretion is shown. 


APPEAL from the district court for Douglas county: 
Howarp KEenneby, JR., JUDGE. Affirmed. 
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W. J. Connell, for appellants. 
William F. Gurley and J. W. West, contra. 


EPPERSON, C. 


The defendants seek a reversal of the judgment of the 
district court for Douglas county on the ground of an 
abuse of discretion in proceeding to trial in the absence of 
defendants or their attorney. The case was tried before 
Judge Kennedy, and judgment rendered for plaintiff: A 
motion for a new trial was overruled, and defendants ap- 
peal. 

The only question discussed in the briefs is an abuse 
of discretion on the part of the trial court in proceeding 
with the trial in the absence of defendants and their coun- 
sel. It appears from the evidence that the rules of the dis- 
trict court for Douglas county provide that, when an at- 
torney is actually engaged before one of the judges of the 
district court, he is never required to appear in a case 
before another judge until the first case is disposed of, and - 
that, when a case is announced for trial before one of the 
judges, to be taken up as soon as a case on trial before 
the other is disposed of, and, where one of the attorneys is 
engaged in both cases, it is the duty of the attorney to ap- 
pear for the trial of the case so called when the case pend- 
ing before the other judge is disposed of. Such a rule is 
necessary in counties having two or more judges sitting 
at the same time. It also appears from the record that 
“the case at bar was first announced for trial May 23, 
1905, and was passed until June 16, 1905, on account of 
defendants’ counsel being engaged in the trial of other 
cases. On the morning of June 16, defendants’ counsel was 
engaged in the trial of a cause, referred to in the record 
as the Mort case, before Judge Redick, but appeared 
before Judge Kennedy and announced that the Mort case 
probably soon would be settled. Judge Kennedy then an- 
nounced that the trial of the case at bar would proceed 
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upon the termination of the Mort case. When the Mort 
case was disposed of, counsel for defendants herein partic- 
ipated in the trial of another case, referred to as the 
Pierce case, immediately called before Judge Redick, 
without informing the latter, until the jury was called, 
that the case at bar had been called, and had been an- 
nounced for trial and was awaiting his presence before 
Judge Kennedy. He did, however, appear before Judge 
Kennedy, and announced that he was engaged in the 
Pierce case, and that counsel and the court could go ahead, 
if they liked, he would not be there. Counsel for defend- 
ants is very active in the legal profession, representing 
many litigants and trying many cases in the district court 
for Douglas county, and in other courts. On the call for 
June 16, 1905, there were 34 cases in which he was em- 
ployed. All this shows the necessity of the rule above 
referred to. It appears from the affidavit of defendants’ 
counsel that, after the jury had been called in the Pierce 
case, his dilemma was explained to Judge Redick, and 
affiant asked that the Pierce case be delayed until this 
case was disposed of, and that Judge Redick refused be- 
cause the jury had been called. It also appears that Hon- 
orable John L. Webster was employed in the Pierce case, 
but that he expected to leave Omaha, Monday evening, 
June 16, before the conclusion of the trial. It was not 
shown that Judge Redick was informed that the case 
at bar was set for trial before the Pierce case was called, 
but that defendants’ counsel or his associate announced 
that they were ready for the trial of the Pierce case. In 
this it seems that defendants’ counsel was in error, for 
the rules required his attendance before Judge Kennedy 
immediately upon the disposition of the Mort case. 

The motion herein was addressed to the sound discretion 
of the trial court. It involved a consideration of the 
rules of practice, and, unless there was an abuse of dis- 
cretion, the ruling upon the motion should not be disturbed 
by this court. It does not appear that ordinary prudence 
was used by defendants’ counsel to extricate himself from 
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his dilemma, which, it appears from the court’s findings, 
was of his own making. It being a matter of discretion, 
no abuse of which is shown, either in the trial or in the 
overruling of the motion for a new trial, it would be con- 
trary to the rules of practice to disturb the judgment coi- 
plained of. See Zimmerer v. Fremont Nat. Bank, 59 Neb. 
665. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court. is 


AFFIRMED. 


EDWARD A. MCCoRMACK, APPELLANT, V. FRANK 'TINCHER 
ET AL., APPELLEES, 


Fitep DECEMBER 21, 1906. No. 14,547. 


Garnishment: Exempt Waces: NoNRESIDENTS. A nonresident of this 
siate is not entitled to the benefits of, and cannot maintain an 
action based on, the act entitled “An act to provide for the better 
protection of the earnings of laborers, servants and other em- 
ployees of corporations, firms, or individuals engaged in inter- 
state business,” being sections 531c-531f of the code. 


APPEAL from the district court for Jefferson county: 
WILLIAM H. Ketiicar, Jupen. Affirmed. 


Heasty & Barnes, for appellant. 
J.C. Hartigan, contra. 


DurrFig, C. 


The facts in this case, as they appear from the plead- 
ings and from the admission of the parties on the oral 
argument, are as follows: Edward McCormack, the appel- 
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lant, is the head of a family, resides at McFarland, Kansas, 
and is in the employ of the Chicago, Rock Island & Pavific 
Railway Company. Tincher & Dickenson Brothers, the 
appellees, are merchants doing business in [airbury. Ne- 
braska. Sometime prior to the commencement of this 
action, McCormack being indebted to the appellees, they 
commenced a suit against him at Fairbury, and caused the 
Chicago, Rock Island & Pacific Railway Company to be 
garnished. At that time the company was indebted to 
him in the sum of $50 for wages earned within the pre- 
ceding 60 days. Immediately upon being garnished, the 
railroad company discharged him, and in order to be 
reinstated he executed the bond provided by section 949 of 
the code, and obtained a discharge of the attachment. 
Thereafter he cominenced an action in county court 
against Tincher & Dickenson Brothers under the provis- 
ions of sections 531¢-531f of the code, where judgment was 
given him for the damages claimed. Tincher & Dickenson 
Brothers appealed to the district court, where a demurrer 
to the petition of the plaintiff was sustained, and the case 


' dismissed. From this judgment the case has been brought 


here for review. 

The demurrer raised the sufficiency of the petition to 
constitute a cause of action, it not being alleged that Mc- 
Cormack was a resident of this state, and this raises the 
question whether a nonresident of the state is entitled to 
the relief awarded by the sections of the statute above re- 
ferred to, or whether that statute, and the remedy afforded 
the employees whose wages have been garnished, was in- 
tended only for the residents of the state. Section 531c 
is in the following language: “That it be and is hereby de- 
clared unlawful for any creditor of, or other holder of any 
evidence of debt, book account, or claim of any name or 


. hature against any laborer, servant, clerk, or other ein- 


ployee, of any corporation, firm or individual, in this state, 
for the purpose below stated, to-sell, assign, transfer, or by 
any means dispose of any such claim, book account, bill, 
or debt of any name or nature whatever, to any person 
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or persons, firm, corporation or institution, or to institute, 
in this state or elsewhere, or prosecute any suit or action 
for any such claim or debt against any such laborer, serv- 
ant, clerk, or employee by any process seeking to seize, 
attach, or garnish the wages of such person or persons 
earned within sixty days prior to the commencement of 
such proceeding, for the purpose of avoiding the effect of 
the laws of the state of Nebraska concerning exemp- 
tions.” That the statute is not plain and unambigu- 
ous clearly appears from a first reading thereof, and 
the point under consideration turns upon the ques- 
tion whether the phrase “in this state” following the 
word “individual” refers to the employer or the em- 
ployee. That it was intended to define and locate the resi- 
dence of one or the other of these parties is manifest. 
That it was not intended to refer to the residence of the 
employer is also quite apparent from the title of the act, 
which is: “An act to provide for the better protection of 
the earnings of laborers, servants and other employees of 
corporations, firms, or individuals engaged in interstate 
business.” This title contemplates that the residence of 
the employer may be in this state or in a sister state, the 
qualification as to him being that he shall be engaged in 
interstate commerce and be subject to garnishment in 
some sister state. Again, it could not have been the in- 
tention of the legislature to prohibit a resident of this 
state from sending a claim held by him against a resident 
of an adjoining state, the employee of a railway operated 
through both states, to be sued there, and the rights of the 
parties determined by the laws of the state where the 
debtor resides. 

By the holding of this court in Wright v. Chicago, B. 
& Q. R. Co., 19 Neb. 175, the nonresident debtor was amply 
protected prior to the passage of this act, the holding being 
that he could claim his exemption of 60 days’ wages in a 
suit brought against him in this state, although a non- 
resident. The state of Iowa refused to extend the exemp- 
tion of workmen’s wages to nonresidents of the state, and, 
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prior to the enactment of this law, the practice had grown 
into a custom for creditors here, holding claims against 
residents in the employ of the Union Pacific and other 
roads doing an interstate business, to sell or assign their 
claim to some party in Iowa, who brought suit upon it 
there, and in that manner evaded the provisions of our 
exemption laws. It was to protect our own citizens from 
this practice, and not nonresidents who were not subject 
to this abuse, that the statute was passed, and, in the light 
of the circumstances calling for its passage, there is no 
doubt that it was the intention of the legislature to con- 
fine its benefits to residents of the state, and the phrase 
“in this state,” before referred to, was undoubtedly used to 
define the residence of the employee. While the question 
was never before squarely presented to the court, our 
former decisions all indicate that this was the construction 
which should be given the law. In Bishop v. Middleton, 
43 Neb. 10, it is said: “The act should be construed with 
reference to its object. Its object was to prevent the 
evasion of our exemption law by garnishment of a corpo- 
ration employing a man in this state, but having such a 
situs in another state as to permit of its being reached by 
legal process there.” In Singer Mfg. Co. v. Fleming, 39 
Neb. 691, it is said: “The wrong was in seizing the debt 
situated in Nebraska, payable in Nebraska to a citizen of 
Nebraska.” We hold, therefore; that a nonresident cannot 
maintain an action under this statute, and that the de 
‘murrer was properly sustained. 

We recommend an affirmance of the judgment of the 
district court. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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Harry H. BURLING V. ESTATE OF GEORGE ALLVORD. 
FILeD DECEMBER 21, 1906. No. 14,047. 


1. Decedent’s Estate: Chamis: LIMITATIONS. A claim against the es- 
tate of a decedent, which had accrued or become absolute before 
the expiration of the time fixed by the court for filing claims, is 
barred if not filed within that time. Section 226, ch. 23, Comp. St. 


2. Fraud: Action: Limirations. The claim of a vendee against the 
vendor of real estate for damages for false and fraudulent rep- 
resentations with respect to the title accrues immediately upon 
the perpetration of the fraud, and is not postponed to such time 
as he sustains actual loss. 


3. Decedent’s Estate: CLAIMS: LiImITations. The fact that the claim- 
ant did not discover the fraud until after the expiration of the 
time fixed for’ filing claims against his vendor’s estate does not 
extend the time for filing his claim, the nonclaim statute making 
no exception in favor of cases of that character. : 


Error to the district court for Gage county: WILLIAM 
H. Kewiicar, Jupce. Affirmed. 


M. B. Davis, Samuel Rinaker and R. 8. Bibb, for plain- 
tiff in error. 


E. O. Kretsinger, contra. 


ALBERT, C. 


At the date of his decease, which occurred some time 
previous to January 25, 1897, Coke A. Collett held a con- 
tract of sale for 80 acres of school land in Gage county, 
Nebraska. He was living on this land with his wife and an 
only child, Lulu May Collett, at the time of his death, 
the same being their homestead. January 25, 1897, his 
widow, who had again’ married and whose name was then 
Mary Connor, sold and assigned this school land con- 
tract to George Allvord, and in August, 1898, he sold and 
assigned the same to Harry H. Burling, the plaintiff 
herein, for $2,000, subject to the amonnt still due the state. 
Mr... Connor, the former wife of Coke A. Collett, died 
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on March 25, 1897, previous to the assignment by All- 
vord to the plaintiff. Some time after this assignment 
Allvord died, an administrator of his estate was duly ap- 
pointed, and the probate court entered an order, in accord- 
ance with the provisions of section 217, ch. 28, Comp. St. 
1908, requiring all claims against his estate to be filed 
within six months from May 4, 1900, of which due notice 
was givem It is conceded that Collett died intestate, and 
that his widow never obtained any order of court for the 
sale and transfer of the school land contract made to 
Allvord. From this statement It will be seen that on 
Collett’s death his widow became possessed of a life estate 
in the 80 acres of school land covered by the land contract, 
and that the remainder descended to his danghter and only 
heir. Section 17, ch, 86, Comp. St. Her assignment to 
Allvord conveyed, therefore, only her life estate, and this 
was extinguished by her death March 25, 1897, and pre- 
vions to the assignment made by Allvord to the plaintiff. 
Such assignment, therefore, conveyed no title to the plain- 
tiff, but, as we understand from the record, he took and 
held possession up to February, 1202. Some time previous 
to February 7, 1902, Lulu May Collett, who had then at- 
tained her majority, asserted title to the land and em- 
ployed an attorney to bring proceedings to recover pos- 
session. On being notified of this claim, the plaintiff, 
accompanied by his attorney, went to Fairbury, where Miss 
Collett was then residing, and purchased her title, paying 
therefor the sum of $1,100. April 17, 1802, the plaintiff 
filed his claim against the estate of George Allvord for the 
sum of $1,400 paid to Miss Collett, and for a further sum 
of expenses incurred in and about securing her title. It 
will be seen that this claim was file] some 18 months after 
the expiration of the time fixed by the probate court for 
filing claims. The probate court refuse to allow the 
claim, and the plaintiff appealed to the district court, al- 
leging in his petition that at the time he took an assign- 
ment of this contract Allvord falsely and fraudulently 
stated and represented that he had good title to the con- 
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tract; that he possessed all the right, title and interest 
in and to the land described in and conveyed by said con- 
tract, and had good right and lawful authority to sell the 
same and the premises conveyed therein, subject only to 
the interest of the state of Nebraska which, it is conceded, 
was the sum remaining unpaid thereon, being about $500; 
that plaintiff relied on said representations’, knew nothing 
to the contrary, and had no knowledge of the outstanding 
title until January, 1902. The district court held that the 
claim was barred, and on that theory directed a verdict for 
the estate. After perfecting an appeal, the plaintiff died, 
and the cause was revived in the name of his administra- 
trix. 

Is the claim barred? To find the answer to this question 
we must look, not to the general statute of limitations 
fixing the time within which actions may be brought, but 
to the specific provisions of the decedent act limiting the 
time for filing claims against estates of deceased persons. 
Section 226, ch. 23, Comp. St., as it stood prior to its 
‘amendment in 1901, is as follows: “Every person having a 
claim against a deceased person proper to be allowed by 
the judge or comniissioners, who shall not, after the giv- 
ing of notice as required in the two hundred and four- 
teenth section of this chapter, exhibit his claim to the 
judge or commissioners, within the time limited by the 
court for that purpose, shall be forever barred from re- 
covering such demand or froin setting off the same in any 
action whatever.” This section was amended in 1901 so as 
to include claims of every character, “whether due or to 
grow due, whether absolute or contingent.” From our 
recital of the facts it will be seen that the claim was filed 
long after the expiration of the time fixed by the probate 
court for the filing of claims, and is-unquestionably barred 
by the provisions of section 226, supra, unless there be 
some other provision of the statute governing the case. 

It is contended, however, that Burling’s claim did not 
accrue or become absolute until he bought the outstanding 
title of Lulu May Collett in order to avoid eviction, and, 
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consequently, that the claim falls within the provisions 
of section 262, ch. 23, Comp. St., which is as follows: “If 
the claim of any person shall accrue or become absolute 
at any time after the time limited for creiditors to pre- 
sent their claims, the person having such claim may pre- 
sent it to the probate court, and prove the same at any time 
within one year after it shall accrue or become absolute; 
and if established in the manner provided in this sub- 
division, the executor or administrator shall be required to 
pay it, if he shall have sufficient assets for that purpose, 
and shall be required to pay such part as he shall have 
assets to pay, and if real or personal estate shall after- 
wards come to his possession, ue shall be required to pay 
such claim, or such part as he may have assets sufficient 
to pay, not exceeding the proportion of the otlier creditors, 
in such time as the probate court may prescribe.” Whether 
the amendment of sec. 226, supra, in 1901, operates as a 
repeal by implication of sec. 262, and, if so, whether plain- 
tiff’s claim, growing out of a transaction antedating such 
repeal, is affected thereby, are questions adinitting of some 
doubt, but we do not deem it necessary to go into them, 
because we are satisfied that the claim is not one that ac- 
crued or became absolute after the expiration of the time 
limited for creditors to file their claims. It should be 
kept in mind that the claim is not for a breach of covenant 
of title or seisin, but for damages for alleged false and 
fraudulent representations. If it were the former, then 
the authorities holding that no right of action accrues 
until an eviction, actual or constructive, would be in point. 
But the claim is founded on alleged false and fraudulent 
representations made by Allvord with respect to his title. 
The alleged wrong was fully perpetrated when Burling 
parted with his money on the strength of such represen- . 
tations. The authorities are nearly uniform that in cases 
of this character a cause of action arises at once upon the 
perpetration of the fraud. In the well-considered case of 
Northrop v. Hill, 57 N. Y. 351, it was said: 

“When a party to a contract is guilty of fraud, he com- 
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mits a wrong for which he is liable to the defrauded party, 
to pay, at least, nominal damages, The act of entering 
into contract relations implies that the parties are to 
deal in good faith with each other. On no other basis can 
the minds of the parties be expected to meet. If one of 
them, professing in this way to act in good faith, in fact, 
comnits a fraud, he breaks.the implied obligation he is 
under, and should be made to respond in damages. It is 
no answer to say that the defrauded party inay rescind 
the contract. That course is at his option. He may elect 
to affirm it, and have his action for such damages as he 
may prove, whether substantial or otherwise. If be proves 
no special damage, he should, at least, recover nominal 
damages for the breach of the implied promise to act in 
good faith. It is familiar law that a party may have an 
action for breach of duty, though he sustains no positive 
damage and there is no intention to do wrong.” 

In support of this rule the court quotes from the case 
of Allaire &. Whitney, 1 Hill (N. Y.), 848, as follows: 
“Once established, therefore, that in all matters of pe- 
cuniary dealings, in all matters of contract, a man has a 
legal right to demand that his neighbor shall be honest, 
and the consequence follows, viz., if he be drawn into a 
contract by fraud, this is an injury actionable per sc. 
Indeed it would not be ditficult, in all such cases, to show 
the degree of actual damage. The time of the injured 
party has been consumed in doing a vain thing, and time 
is money. * * * Fraud is a thing grievously amiss, 
and, above all, odious to the law; and fraud in a contract. 
can hardly be conceived without being attended with dam- 
age in fact.” 

The plaintiff undoubtedly had an action for damages 
when the fraud was perpetrated. That he did not and 
could not know the full damages he might sustain at the 
time does not alone toll the statute until the full conse- 
quences are known. In the leading case of Betts v. Norris, 
21 Me. 314, 38 Am. Dec. 264, this question was thoroughly 

58 
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examined, and the courts of this country have followed 
that decision with great unanimity. The action was one 
against a deputy sheriff for nonfeasance in not attach- 
ing sufficient property in favor of the plaintiff to satisfy 
a judgment afterwards recovered thereon. It was there 
argued, as here, that the cause of action did not accrue 
until it was ascertained what damage had been sustained. 
_ In answer to this the court said: 

“In the care at bar, whether the defendant, by not at- 
taching more property, did the plaintiff a wrong, depended 
upon the amount of his debt. That amount did not depend 
on any subsequent proceeding. It was the same at the 
time he commenced his suit for it, that it was at the ren- 
dition of judgment; with the exception of the damage for 
the detention of the debt. The wrong done to the plain- 
tiff, therefore, occurred when the noufeasance took place, 
and not when it came to be ascertained, by subsequent 
events, what the precise amount of the injury turned out 
to be.” 

If we are right in supposing that the plaintiff had a 
cause of action when the contract was closed and the 
money paid, there can be no doubt that the bar of the 
statute then conunenced to run in favor of the defendant, 
unless saved by the exception relating to a nondiscovery 
of the fraud. In Wood, Limitations (3d ed.), sec. 177, it 
is said: “In the case of torts arising quasi ex contractu, 
the statute usually commences to run from the date of the 
tort, not from the occurrence of actual damage.’ And at 
sec. 178, he further states the rule as follows: “Although, 
as has been seen, time commences usually to run in de- 
fendant’s favor from the time of his wrongdoing, and not 
from the time of the occurrence to the plaintiff of anv 
consequential damage, yet in order to produce this result 
it is necessary that the wrongdoing should be such that 
nominal damages may be immediately recovered.” In his 
brief the plaintiff has cited cases to the effect that, on a 
sale of personal property where possession was delivered, 
it is no defense to an action for the price that the vendor 
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had no title to the property sold, as long as the vendee is 
not disturbed in his possession of the property. Linton v. 
Porter, 31 Ill. 107; Webster v. Laws, 89 N. Car. 224; Gross 
v. Kierski, 41 Cal. 111, and Close v. Crossland, 47 Minn. 
500. Those cases, we think, have no application here. In 
every sale of personal property there is an implied war- 
ranty on the part of the vendor that he has good title to 
the same. Until breach of warranty by the assertion and 
enforcement of a superior title the vendee has no cause 
of action. His action, then, is upon contract, upon the 
warranty of his vendor, and no cause of action can, in the 
nature of things, accrue until a breach of the warranty. 
Here the action is for a tort, for the fraud committed. The 
distinction between the cases is radical and obvious. 
But it is contended on behalf of the plaintiff that the 
claim should not be held to have accrued or become ab- 
solute until the discovery of the fraud. The general 
statute of limitations expressly provides that actions for 
relief on the ground of fraud shall not be held to have 
accrued until the discovery of the fraud. But, as we have 
seen, this action is governed by the statute of nonclaim, 
‘and not by the general statute of limitations. The statute 
of nonclaim makes no exception in favor of claims 
grounded on fraud. The general rule, supported by an 
almost unbroken line of authorities, is that the statute 
of nonclaim runs in all cases and under all circumstances, 
unless otherwise provided. 8 Am. & Eng. Ency. Law. 
1079; 18 Cyc. 471. There are exceptions to this rule, but 
none covering plaintiff's claim. The plaintiff’s claim 
accrued and became absolute, within the meaning of the 
statute, during the lifetime of Allvord and does not, there- 
fore, come within the provision of section 262 of the 
decedent act, but within the provisions of section 226, 
whereby all claims not filed against the estate within the 
time fixed by the probate court for the filing of claims are 
forever barred. We see no escape from the conclusion 
reached by the learned district court. We reach this 
conclusion with less reluctance, because of grave doubts 
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in our minds whether the plaintiff would be entitled to 
recover were the bar of the statute removed. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


DUFFIE and JAcKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


SCHLITZ BREWING COMPANY, APPELLEE, V. HANS NIELSEN, 
APPELLANT, 


Fitep DECEMBER 21, 1906, No. 14,574, 


1. Landlord and Tenant: Restrictions rv Lease. Where a lease pro- 
vides that no beer, save of a particular manufacture, shall be sold 
on the premises, the fact that the excepted beer cannot be lawfully 
obtained does not annul the restrictive clause of the lease, when 
the fact that such beer could not be lawfully obtained was known 
to both parties when the lease was made. 


2. Lease: ExFrorceEMENT. Where such lease in itself is lawful and con- 
travencs no requirement of public policy, and is supported by an 
independent consideration, the fact that the lessor is a member of 
a combination formed for the purpose of controlling the trade 
in some product is no defense to a suit to enforce the restrictive 
clause. 


 $, Injunction. Ordinarily, in a suit brought for that purpose, the 
plaintiff is entitled to an injunction without a showing of actual 
damages or that irreparable injury will result from a continued 
violation of the restrictive clause. 


4, Lease: ENFORCEMENT. Although the lease provides that in case of 
a violation of the restrictive clause the rights of the lessee there- 
under shall be forfeited, and although upon such violation plain- 
tiff declares a forfeiture, yet, so long as the defendant refuses to 
recognize the forfeiture and remains in possession under the lease, 
his right to the use of the premises is to be measured by the 
lease, and the restrictive clause is enforceable against him. 
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APPEAL from the district court for Douglas county: 
ALEXANDER ©. TROUP, JUDGE. Affirmed. 


I. J. Dunn, for appellant. 
Rich, Searle & Clapp, contra. 


ALBERT, C. 


On the first day of January, 1905, the Joseph Schlitz 
Brewing Company, plaintiff, and Tans Nielsen, defend- 
ant, entered into the following contract in writing: “This 
memorandum of agreement made and entered into this 
first day of January, 1905, by and between Mans Nielsen 
of Omaha, Nebraska, party of the first part, and the Jo- 
seph Schlitz Brewing Company of Milwaukee, Wisconsin, 
party of the second part: Witnesseth, that, whereas the 
said Joseph Schlitz Brewing Company has this day loaned 
to the said party of the first part the sum of $1,000, it 
is agreed and understood by and between the said parties 
hereto that the said sum of money is to be repaid by the 
said party of the first part to the said party of the sec- 
ond part in instalments of $24.50 each, due and payable 
weekly hereafter, the first of said instalments falling due 
on the second day of January, 1905; said sum so advanced 
to draw interest at the rate of — per cent. per annum 
from the day of 190—. And whereas the Joseph 
Schlitz Brewing Company has rented to the above party 
of the first part the saloon store and the storeroom ad- 
joining the saloon now used as a baker shop and the south 
upstairs flat, the rent to be included in the above payment 
of $24.50. The rent to be payable in advance and said 
party of the first part to pay all expense for water 
and light. Adv. license and bond expense included. 
And in further consideration of the fact, the said party of 
the first part agrées, for the space of one year, to use no 
other beer than that manufactured and furnished by the 
said Joseph Schlitz Brewing Company. And in case the 
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said party of the first part shall use at his place of busi- 
ness any other beer than that manufactured or furnished 
by the said Joseph Schlitz Brewing Company, without 
the written consent of the said Joseph Schlitz Brewing 
Company, then, in that case, the entire sum above ad- 
yanced shall at once become due and payable, and all 
rights under this contract shall by the party of the first 
part be forfeited. It is further agreed that the said party 
of the first part shall pay for all beer sold and delivered 
to him at the following rates: Keg beer, $7 per bbl.; 
bottled beer, export quarts or pints, $3.75, with a rebate 
of $1.25 for each case of empty bottles returned subject 
to any rise in the general market price of said beer. The 
said party of the first part further agrees to pay for beer 
delivered to him during any one week upon the first Mon- 
day following the said delivery, and the failure of the 
party of the first part to pay any sum of money so due for 
beer delivered theretofore to him, shall at once forfeit 
all his rights under this contract, and all sums of money 
as above set forth shall at once become due and payable 
from the said party of the first part to the said Joseph 
Schlitz Brewing Company. In witness whereof, the said 
parties have hereunto set their hands and seals this 1 day 
_ of Jan., A. D. 1904. (sic.) Hans Nielsen, Jos. Schlitz Brg. 
Co., Otto Siemsen. Witness: D. Jensen.” 

At the time the contract was made the defendant was 
already in possession of the premises as tenant of the 
plaintiff and thereafter continued in possession by virtue 
of the foregoing contract. In May or June, following the 
making of the contract, he began to buy beer from other 
parties and to retail it on the premises in question. Where- 
upon the plaintiff, claiming a forfeiture of the lease, gave 
the defendant three days’ notice to vacate the premises, 
declared the remainder of the instalments due, and 
brought a suit at law for the recovery of the entire 
amount. Afterwards the plaintiff brought this suit to re- 
strain the defendant from selling any beer, other than that 
manufactured and furnished by the plaintiff, on the prem- 
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ises in question. The trial court found for the plaintiff, 
and granted the relief prayed. The defendant appeals. 

It is admitted that the plaintiff is a corporation organ- 

“ized under the laws of the state of Wisconsin, and that 
it has become domesticated by the filing of its articles of 
incorporation with our secretary of state and complying 
with the requirments in that behalf. It is also admitted 
that on the first day of January, 1905, a license was issued 
to the plaintiff by the authorities of the city of Omaha 
authorizing it to sell beer at its warehouse in that city, 
and that at the time of making the contract in question it 
was contemplated by the parties thereto that the sales of 
beer from the plaintiff to the defendant should be made in 
the city of Omaha, _ 

One position taken by the defendant is that a license 
for-the sale of intoxicating liquors cannot lawfully is- 
sue to a corporation, whether domestic or foreign, and, 
consequently, that the contract ‘between the plaintiff and 
the defendant, so far as it contemplates a sale of beer 
from the former to the latter, is legally impossible of per- 

- formance. If this were a suit to compel the defendant 
to buy beer of the plaintiff in the city of Omaha, whether 
the plaintiff could lawfully sell beer there would be a 
pertinent question. But this suit was not brought for this 
purpose. In fact, the contract itself contains no clause 
expressly requiring the plaintiff to furnish beer to the 
defendant. It merely fixes the price which the defendant 
shall pay for such beer as the plaintiff may furnish to 
him. If, as the defendant contends, the plaintiff cannot 
lawfully make a sale of beer in the city of Omaha, and 
cannot be lawfully licensed to make such sale, both parties 
must be presumed to have been aware of that fact when the 
contract was made, and to have contracted with reference 
to it. In other words, if the defendant’s construction of 
the license law be correct, he knowingly bound himself 
to sell no beer on the premises, save such beer as he could 
not lawfully obtain. The suit is not to compel him to 
buy beer contrary to law, but to restrain him from selling 
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beer contrary to the terms of his lease. It would have 
been perfectly competent for the parties to stipulate that 
no beer whatever should be sold on the premises. It was 
equally competent for them to provide that no beer ex- 
cept of a particular kind or quality should be sold thereon. 
And if it turns out that the beer exempted from the re- 
strictive clause cannot be obtained, especially where the 
parties at the time they made the contract knew that it 
could not be lawfully obtained, that fact would not oper- 
ate to annul the restrictive clause. 

Another position taken by the defendant is that the 
plaintiff at the time of making the contract was a mem- 
ber of a trust, as defined by section 1, ch. 91a, Comp. St. 
1908, which was formed for the purpose of controlling 
the trade in brewery products in the city of Omaha, and 
that the contract therefore is not enforceable. In the 
first place, this is not a suit to enforce the entire coa- 
tract, but merely to restrain the defendant from a con- 
tinued violation of a restrictive covenant of his lease. The 
contract itself is not unlawful and contravenes no re- 
quirement of public policy. -It is supported by an inde- - 
-pendent consideration. That being true, if, as claimed 
by the defendant, the plaintiff was a member of a trust, 
the agreement between the members thereof was only in- 
cidentally or indirectly connected with the contract in 
suit, and does not taint the latter with illegality or make 
it contrary to public policy. National Distilling Co. v. 
Cream City Importing Co., 86 Wis. 352; Fearnley v. De 
Mainville, 5 Colo. App. 441; Phalen v. Clark, 19 Conn. 
421, 50 Am. Dec. 253; McDearmott v. Sedgwick, 140 
Mo. 172, 39 S. W. 776. 

It is insisted that the plaintiff has failed to show that it 
has no adequate remedy at law or that irreparable damage 
would result from a continued violation of the restrictive 
covenant, and therefore that it is not entitled to the writ. 
In 4 Pomeroy, Equity Jurisprudence (3d ed.), sec. 1432, 
referring to the enforcement of covenants of this character, 
the author says: “The injunction in this class of cases is 
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granted almost as a matter of course upon a breach of the 
covenant. The amount of damages, and even the fact that 
the plaintiff has sustained any pecuniary damages, are 
wholly immaterial. In the words of one of the ablest of 
modern equity judges: ‘It is clearly established by au- 
thority that there is sufficient to justify the court interfer- 
ing, if there has been a breach of the covenant. It is not 
for the court, but the plaintiffs, to estimate the amount 
of damages that arises from the injury inflicted upon them. 
The moment the court finds that there has been a breach 
of the covenant, that is an injury, and the court has no 
right to measure it, and no right to refuse to the plain- 
tiff the specific performance of his contract, although his 
remedy is that which I have described,’ namely an in- 
junction.” In 2 High, Injunctions (4th ed.), sec. 1142, it 
is said: “And where a lessee is, by the terms of his lease. 
restricted to a particular use of the demised premises, 
equity will restrain him from other use of them, even 
though no irreparable injury be shown to result from such 
breach of covenant. The interference in such case is 
based upon the ground that, while there is a remedy at 
law for breach of the covenant on the part of the lessee, 
a new suit would have to be brought daily for each daily 
repetition of the offense, and an injunction is therefore 
necessary to prevent a multiplicity of suits, as well as on 
the ground of the great difficulty in estimating damages 
at law for such a grievance.” In this case the plaintiff 
has established the terms of the contract or lease, and the 
‘violation of the restrictive clause is admitted. Those facts, 
in the light of the authorities just quoted, entitle it to 
relief by injunction. 

It is contended that, as the contract contains no ex- 
press agreement on the part of the plaintiff to furnish the 
_defendant with beer of its own manufacture, the contract 
lacks mutuality and is not enforceable. The contract as 
a whole is supported by a sufficient consideration. The 
covenant in question is a mere restriction on the use of the 
premises by the defendant. He took the lease subject to 
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that restriction. The parties had a right to make a con- 
tract to suit themselves. The plaintiff had a right to pro- 
vide that premises owned by it, whether used for the sale 
of its own products or not, should not be used to extend 
the trade of its competitors. If, then, the contract does not 
obligate the plaintiff to furnish the defendant with beer, 
it is still the contract of the parties, and its enforcement 
requires the defendant to do or abstain from nothing which 
he did not voluntarily undertake to do or abstain from 
doing. 

Another contention of the defendant is that the plain- 
tiff, having declared a forfeiture and brought an action at 
law for the recovery of the whole amount of the deferred 
instalments, cannot maintain this suit to enforce the re- 
strictive covenant of the lease. That this contention may 
be understood, we take the following from the defendant’s 
brief: “The contract provided the penalty which the de- 
fendant would be subjected to if he failed to perform the 
contract; that plaintiff should have the right to recover all 
of the unpaid portion of the $1,000 advanced by it, at once, 
and to recover possession of the premises from the defend- 
ant. It pursued both remedies by commencing suit for 
the remainder of the $1,000 and giving the defendant 
notice to quit the premises, Furthermore, the contract 
did not leave it to plaintiff's option, but provided abso- 
lutely that all of the defendant’s rights under the con- 
tract should be forfeited and immediately cease upon his 
failure to live up to its terms. He violated the contract; ' 
therefore, according to its terms, the contract immediately 
came to an end, so far as defendant’s rights were con- 
cerned. Plaintiff, in addition, elected to pursue its rem- 
edy at law. * * * Jt would bea strange rule of law 
that would permit one party to declare the contract at an 
end and to claim the penalty named in the contract in a 
court of law, and then permit him to pursue the remedy of 
requiring specific performance in a court of equity.” 
There would be great force in this contention, if the con- 
tract would admit of the construction that the exaction of 
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the penalty there imposed for the doing of the forbidden 
act was intended by the parties as an equivalent for the 
privilege of doing that act. 2 High, Injunctions (4th ed.), 
sec. 11389. But manifestly such was not the intention 
of the parties, because by the very language of the cove- 
nant the exaction of the penalty would not only pre- 
vent the doing of the forbidden act, but would terminate 
the defendant’s right to use the premises for any purpose. 
The rule is that, where the covenant is absolute in its 
terms, and a penalty is attached to insure the faithful per- 
formance of the obligations thereby imposed, the exaction 
of the penalty will not deprive equity of its jurisdiction 
to restrain the commission of the forbidden act. Section 
1139, supra. A fortiori a mere attempt, as in this case, 
to exact the penalty would not deprive it of such juris- 
diction. 

Nor does the doctrine of an election of remedies apply. 
That doctrine cannot be successfully invoked against a 
party, unless it appear that he has pursued one of two 
coexisting remedies, so inconsistent that the choice of one 
necessarily amounts to an abandonment of the other. 
State v. Bank of Commerce, 61 Neb. 22. Here, although 
the plaintiff declared a forfeiture and commenced its ac- 
tion at law for the recovery of its debt, the defendant 
ignored the notice to vacate the premises and retained the 
possession which it had obtained under and by virtue of 
the lease. So long as he thus retains possession, his 
rights with respect to the use of the premises are to be 
measured by the terms of that instrument. It would be 
a remarkable rule that would give a tenant in pussession 
under a lease which he had forfeited greater rights than 
he would have had, had he kept his covenants. It does 
not seem to us that an attempt to enforce a forfeiture is in 
any way inconsistent with a suit to compel the tenant to 
observe the restrictive covenants, so long as he resists the 
forfeiture and retains possession under the lease. 

In our opinion, the record shows that the plaintiff was 
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entitled to the relief granted, and we recommend that the 
decree be affirmed. 


JACKSON, O., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


JOPHES H. MALOND, APPELLANT, V. AMERICAN SMELTING 
& REFINING COMPANY, APPELLED. 


Firep DEcEMBER 21, 1906. No. 14,586. 


Master and Servant: Acrion ror DAMAGES: DiREcTING VerpDIcT. It 
is error to hold, as a matter of law, that an employee 24 years 
old, of average intelligence and fair education, is chargeable with 
knowledge that to throw a bucket of water into the fire box of a 
smelting furnace, containing a bed of highly heated coals, about 
9 feet long, 3 or 4 feet wide and 3 feet deep, is liable to result 
in a dangerous explosion, where the evidence warrants the in- 
ference that he did the act in obedience to an order from the 
foreman under whom he worked. 


APPEAL from the district court for Douglas county: 
Howarp KENNEDY, JB., JUDGE. Reversed. 


Weaver & Giller, for appellant. 
John OC. Cowin, contra.- 


ALBERT, C. 


Jophes H. Malone brought an action against the Ameri- 
can Smelting and Refining Company to recover damages 
for personal injuries sustained by him while in the employ 
of the defendant. It is alleged in the petition that, while 
he was in the employ of the defendant, the defendant’s 
foreman, under whom he worked, ordered and directed the 
plaintiff to draw the fire from the furnaces; that in the 
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performance of that work a rubber hose was ordinarily 
used to throw water on the fire, but on this occasion when 
the plaintiff proceeded to obey the said order of the fore- 
man the hose could not be found; that the plaintiff there- 
upon reported to the foreman that he was unable to find 
the hose, whercupon the foreman ordered and directed the 
plaintiff to take a bucket and use it instead of the hose 
for throwing water on the fire; that the plaintiff was not 
familiar with the work of drawing the fires, which was us- 
ually performed by the foreman himself, and that the same 
was outside the scope of the usual duties devolving upon 
the plaintiff; that in obedience to the order and direction 
of the foreman plaintiff took the bucket and threw water 
therefrom on the fires, and that, in consequence, a large 
amount of steam was generated, which caused an explo- 
sion whereby the plaintiff sustained serious physicial inju- 
ries; that said plaintiff’s said injuries are the proximate 
result of the defendant’s negligence in directing the plain- 
tiff to undertake said work, its omission to provide 
proper appliances for the performance thereof and to warn 
or instruct the plaintiff with respect to the danger in- 
cident thereto. The answer admits that, while the plain- 
tiff was in defendant’s employ, he was injured by an ex- 
plosion caused by his throwing water on the fires with a 
bucket, but denies that he was ordered to use the bucket 
for that purpose. It alleges, in substance, that the work 
of drawing the fires was in the line of plaintiff’s duty; 
that he was familiar with said work; that he voluntarily 
assumed the risks incident thereto, and that his injuries, 
to the extent that he sustained any, were wholly due to his 
own negligence. The reply consists of a general denial. 
At the conclusion of the evidence adduced by the plaintiff, 
the defendant interposed a motion for the direction of a 
verdict in its favor, which the court sustained, and judg- 
ment went accordingly. The plaintiff appeals, insisting 
that the evidence was sufficient to warrant a submission of 


the cause to the jury. 
That the plaintiff was injured while in the employ of 
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the defendant is admitted by the pleadings; the nature 
and extent of such injuries, and the other elements con- 
stituting a basis for the computation of damages, if any 
are recoverable, are conclusively established by the evi- 
dence. Hence, if the judgment of the trial court be sus- 
tained, it must be because the evidence fails to establish 
the charge of negligence against the defendant, or, if such 
charge be established, because the evidence conclusively 
shows that the defendant assumed the risk, or that his own 
negligence contributed to the injury to such an extent as 
to preclude a recovery. This brings us at once to a con- 
sideration of the evidence, which shows substantially the 
following state of facts: Ou the Z3th day of October, 
1908, the plaintiff, then a man of 24 years of age, was and 
for about three months prior thereto had been employed 
in the refining department of the defendant’s smelting 
works. His principal duties consisted in assisting to re- 
move the scum from the kettles, to mix the various metals 
therein, and to carry away the refuse. In the performance 
of his duties he was at all times subject to the orders and 
under the direction and control of another employee of 
the defendant, who is designated as the kettle boss, who 
had charge of this particular department of the work. On 
that date the kettle boss ordered the plaintiff to go to the 
floor below and draw the fires from the furnaces. This 
work was usually performed by the kettle boss himself, 
and was outside the scope of the plaintiff’s employment. 
The plaintiff was entirely without experience in drawing 
the fires from the furnaces, save that on a former occasion 
he had assisted the kettle boss in that work, on which oc- 
casion the fires in the furnaces, as well as the hot coals 
after they were drawn therefrom, were sprinkled with 
water by means of a rubber hose. When he was directed 
on the date mentioned to draw the fires from the furnaces, 
he proceeded at once to the lower floor for that purpose, 
but was unable to find the hose with which to deaden the 
fires. He came back, and reported that fact to the kettle 
boss, who directed him to an ordinary water bucket, hold- 
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ing about four gallons, and directed him to use that in- 
stead of the hose, but gave him no instructions as to how 
it should be used nor any warning of danger. The plain- 
tiff took the bucket, filled it with water, and threw the 
water on the hot coals in the furnace. This caused an 
explosion, which threw the steam and red-hot coals out 
of the furnace and upon the plaintiff, resulting in the in- 
juries complained of. The fire box was about 9 feet long, 
between 3 or 4 feet wide and about 3 feet deep, and was 
full of highly heated coals. 

The testimony of the plaintiff is to the effect that he 
threw the water on the coals to cool them so he could re- 
move them from the furnace; that, while he knew some- 
thing of the explosive power of steam, yet he did not know, 
and would not have known had he stopped to consider, 
that the throwing of a bucket full of water upon the 
coals in the furnace was attended with any danger. The 
evidence also shows that the plaintiff is a man of ordinary 
intelligence and of fair education. The only evidence 
throwing any light on why water was used in drawing 
the fires is that of the plaintiff, who, as we have seen, 
testified that he threw the water on the coals to deaden 
them to enable him to remove them, and that, on the 
occasion when he assisted the foreman to draw the fires, 
he turned the hose both on the coals in the furnace and 
those that had been drawn out. On the latter occasion, 
however, he was not called to assist until part of the coals 
had been withdrawn, but he did not know what had 
taken place before he got there. <A reasonable inference 
from his evidence on this point, taken in connection with 
the order of the foreman to use the bucket instead of the 
hose, is that the usual way of proceeding to draw the fires 
was to throw water from the hose on the coals both 
before and after they had been drawn from the furnace, 
and that, when the hose could not be found, the foreman 
directed him to use the bucket for that purpose. That it 
was dangerous to use the bucket for that purpose is 
shown by the result. The danger was heightened by the 
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fact that, in order to use it, the plaintiff was compelled 
to stand within three or four feet of the furnace door. 
The plaintiff, therefore, was injured while carrying out: 
the orders of the defendant’s foreman, and in consequence 
of the unsuitability of the instrumentality furnished for 
that purpose, and is entitled to recover, unless the only 
reasonable inference from the evidence is that he knew of 
the danger, or was chargeable with knowledge thereof, 
and assumed the risk, or was guilty of contributory negli- 
gence. 

The defendant takes the position, that the act which re- 
sulted in the injury was so obviously dangerous that a 
person of plaintiff’s age, experience and education must 
be presumed to have known that it was dangerous. The 
plaintiff was practically without experience in that kind 
of work. While something of the expansive power and 
other properties of steam is quite generally known, the 
particular circumstances in which the sudden conversion 
of water into steam is attended with danger is by no 
means a matter of common knowledge. In Swift & Co. 
v. Creasy, 9 Kan. App. 303, it was held that a man em- 
ployed as an ash wheeler in an engine house is not 
chargeable with knowledge that the consequence of sud- 
.-nly turning a stream of water on a burning building, 
in which there is a large amount of grease, will probably 
be a dangerous explosion. In La Fortune v. Jolly, 167 
Mass. 170, it was held that it could not be said, as a 
mnatter of law, that an inexperienced servant was charge- 
able with knowledge that an explosion of gas formed by 
combustion was among the probable consequences of 
thrusting too many shavings into a furnace, thereby stop- 
ping the draft and preventing the escape of the gas. In 
McGowan v. La Plata Mining & Smelting Co., 9 Fed. 
861, it was held that the explosive power of hot slag, when 
thrown into water, is not presumed to be known by an 
ordinary workman without special training or experience. 
See, also, Ribich v. Lake Superior Smelting Co., 123 
Mich. 401. In Smith v. Peninsular Car Works, 60 Mich. 
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501, it was held that there was no presumption that an 
employee in an iron foundry had knowledge of the effect 
of molten iron being thrown upon ice. 

In the case at bar, the plaintiff testifies that he did not 
know that the act which resulted in his injury was at- 
tended with any danger. It is not an unreasonable in- 
ference from the evidence that the plaintiff, in throwing 
the water on the fire, was acting in obedience to an order 
of defendant’s foreman under whom he worked. He had 
a right to rely, to some extent, on the superior skill and 
knowledge of the foreman in whose charge defendant had 
placed him. i Labatt, Master and Servant, sec. 440. We 
do not wish to be understood to hold that his testimony in 
that respect is conclusive, or that the evidence adduced, 
taken as a whole, entitled him to a verdict. But we do 
hold that the evidence does not warrant the court in 
holding, as a matter of law, either that the defendant was 
free from negligence, or that the plaintiff assumed the 
risk or was injured as a proximate result of his own negii- 
gence. It discloses a state of facts from which reasonable 
minds might reach wholly different conclusions with 
respect to the ultimate facts essential to a recovery, and 
therefore should haye been submitted to the jury under 
proper instructions from the court. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings accord- 


ing to law. 
REVERSED. 
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FreD C, COULTON, APPELLANT, VY, LypIA E. Pop, APPELLEE. 
Fitep DECEMBER 21, 1906. No. 14,568. 


Wills: Appeau: Reraxine Costs. The power of the court to act 
under the provisions of section 14, ch. 20, Comp. St. 1903, relat- 
ing to appeals in probate matters, may be invoked by motion to 
correct the judgment, made at the same term. 


APPEAL from the district court for Merrick county: 
CoNRAD HOLLENBECK, JUDGE. A/firmed. 


W. T. Thompson and John C. Martin, for appellant. 


J. J. Suiiivan, &. Dotezal and Patterson & Patterson, 
contra. 


JACKSON, C. 


The appellee, as proponent, had judgment in the district 
court in an action appealed from the county court ad- 
mitting to probate the will of J. H. Pope, deceased. By 
the terms of the judgment, as it was first entered, the costs 
were taxed to the estate. At the same term the court, on 
motion of the proponent, retaxed the costs and taxed all 
of the costs of the appeal, including an attorney’s fee of 
$100, to the contestant. This action was taken under 
the provisions of section 44, ch. 20, Comp. St. 1903, relat- 
ing to appeals in probate matters, where it is provided: 
“Tf it shall appear to the court that such appeal was 
taken vexatiously or for delay, the court shall adjudge 
that the appellant shall pay the costs thereof, including 
an attorney’s fee, to the adverse party, the court to fix 
the amount thereof.”. The contestant appeals. 

The evidence taken in support of the motion has not 
been preserved in a bill of exceptions, and the question 
presented is one of practice. The appellant contends that 
the original journal entry shows an adjudication. of the 
question of costs, and that, being an adjudication thereof, 
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it could only be attacked by a motion for a new trial 
within three days after the rendition of the judgment, and 
could not be reached by a motion to retax costs, which 
is a proceeding to reach mere clerical errors in the entry 
of costs by the clerk of the court. This contention cannot 
be sustained. Courts of general jurisdiction have author- 
ity to change, correct, revise and vacate their own judg- 
ments at any time during the term at which they were 
rendered and before rights have become vested there- 
under. Harris v. State, 24 Neb. 803; Bradley v. Slater, 
55 Neb. 334. No motion for a new trial was necessary to 
procure an adjudication of the rights of the proponent 
to have the costs taxed to the contestant. That ques- 
tion was properly presented by motion at the same term 
at which the judgment was rendered and the judgment is 
amply supported by the record. It is complained that no 
notice of the motion was given to the appellant. That, 
however, was without prejudice, as the appellant appeared 
by his counsel and resisted the motion. 

We find no error in the record, and recommend that the 
judgment of the district court be affirmed. 


ALBERT, C., concurs. 
DurFris, C., took no part in the decision. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


IpA R. LYONS fF AL, APPELLANTS, V. SAMANTHA -CABR 
ET AL., APPELLEES. 


Fuzp Decemper 21, 1906. No. 14,579. 


L. Quieting Title: Limrrations. The statute of limitations commences 
to run against an action brought under the provisions of section 
57, ch. 73, Comp. St., from the time the adverse claim attaches. 
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. The fact that certain of the plaintiffs in such an 
action are minors, who claim title through descent, does not toll 
the statute, where it appears that the statute had commenced to 
run during the lifetime of their ancestors. 


APPEAL from the district court for Dawson county: 
Bruno O. Hosruruer, Juper. Affirmed. 


H. D. Rhea and Billingsley & Greene, for appellants. 
Warrington & Stewart and H. M. Sinclair, contra. 


JACKSON, OC. 

Joshua EHmanuei died intestate in Dawson county on 
April 6, 1887. He owned and occupied with his wife as a 
homestead the land in controversy, which was of less value 
than $2,000. The widow moved to the state of Michigan, 
where she remarried, and is still living. The personal 
property was insufficient to pay the debts and charges 
allowed against the estate, and the administrator sold the 
homestead under a license obtained in the district court 
to George W. Benedict for the sum of $400, subject to a 
mortgage indebtedness of $300. The sale was confirmed 
September 23, 1890. Benedict deeded the land to R. D. 
V. Carr, who paid the $400 purchase money bid by Bene- 
dict at the administrator’s sale. Both the administrator’s 
deed and the deed from Benedict were executed under date . 
of October 20, 1891, but the deed from Benedict to Carr 
was not recorded until February 18, 1904, and the ad- 
ministrator’s deed until February 16, 1905. The prem- 
ises have, since the sale to Carr, been occupied and con- 
trolled by tenants of Carr and his grantees. Emanuel 
left six children surviving him, two of whom were minors, 
Samuel R., aged 18, and Catherine L., aged 17. Samuel 
R. Carr died a bachelor in 1890, his mother and the five 
remaining children of Joshua Emanuel inherited his in- 
terest in the estate. A daughter, Sarah A. Crawford, 
died April 6, 1896, leaving five minor children, who are of 
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the plaintiffs in this action. The homestead being of less 
value than $2,000, the sale by the administrator was void. 
Tindall v. Peterson, 11 Neb. 160. On April 24, 1905, the 
widow and surviving children of Joshua Emanuel, joining 
with the minor children of Sarah A. Crawford, instituted 
this action in the district court for Dawson county to 
quiet the title as against those claiming under the ad- 
ministrator’s sale, and for an accounting of the rents and 
profits. The defense is the statute of limitations. The 
finding of the district court was for the defendants, and 
the plaintiffs appeal. 

On behalf of the appellants it is insisted, first, that the 
case is to be governed by section 117, ch. 28, Comp. St., 
and the exceptions noted in the following section. That 
section of the statute, however, applies to irregular ad- 
ministrators’ sales, but not to sales that are absolutely 
void. Brandon v. Jensen, 74 Neb. 569. - 

It is next contended that the statute of limitations 
against the action to quiet the title could not run against 
the children of Joshua Emanuel until the death of the 
widow, who held the life estate. The rule, however, under 
our statute is that an action to quict the title to real 
estate may be maintained by the remainderman during the 
continuance of the particular estate. Hall v. Hooper, 47 
Neb. 111. And the statute of limitations commences to 
run at the time the adverse claim attaches. First Nat. 
Bank v. Pilger, 78 Neb. 168. But it is said’ that, in 
any event, the statute could not run against the plaintiffs 
who are minors. They claim title, however, by inherit- 
‘ance from their mother, Sarah A. Crawford, and the 
statute of limitations had commenced to run against her 
during her lifetime, and neither her death nor the minor- 
ity of her children could toll the statute. Ballow v. 
Sherwood, 32 Neb. 666. 

In addition to the facts already recited, it appears from 
the record that R. D. V. Carr conveyed the premises by 

. warranty deed to Lot G. Carr January 30, 1894, the deed 
- having been recorded on February 9, 1894. It also ap- 
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pears that at least two of the children of Joshua Emanuel 
were residents of the county at the time the proceedings 
were instituted by the administrator to sell the land, and 
one of the children made an ineffectual effort to prevent 
the sale. These facts, together with the court proceed- 
ings, coupled with the possession of the real estate and the 
deed executed by R. D. V. Carr to Lot G. Carr, constituted 
notice of the adverse clain which attached more than ten 
years prior to the commencement of this action. 

It follows that the decree of the district court was right, 
and we recommend that it be affirmed. 


ALBERT, C., concurs. 

DurFFis, C., took no part in the decision. 

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JAMES M. WEOKERLY, APPELLEE, V. CADET TAYLOR ET AL., 
APPELLANTS. 


Fup DecemBer 21, 1906. No. 14,905. 


Equity seeks the real and substantial rights of the parties, and ap- 
plies the remedy in such manner as to relieve those having the 
controlling equities. 


APPEAL from the district court for Douglas county: 
GrorcGe A. Day, Jupce. Reversed with directions. 


George W. Shields, for appellants. 


E. Wakeley, A. C. Wakeley and Greene, Breckenridge 
é& Matters, contra. 


; Tae 
y 


JACKSON, C. 


_ On March 9, 1901, plaintiff obtained judgment against 
Cadet Taylor and others, the judgment being in part un- 
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satisfied, and on February 20, 1904, this action was insti- 
tuted by the plaintiff against Cadet Taylor, Emma L. 
Taylor, his wife, and the Employers’ Liability Assurance 
Corporation, Limited. The action is in the nature of a 
creditor’s bill, and seeks to subject money, which it is 
claimed is due the defendant Cadet Taylor from the assur- 
ance corporation on an accident policy, to the satisfaction 
of the judgment against Taylor. The defendant Emma 
L. Taylor answered, claiming, in substance, that she was 
the beneficiary named in the accident policy, which was: 
issued at her instance and request and the premium paid 
out of her own funds; that she applied for a policy wherein 
she was to be named as the beneficiary; that after the 
policy was issued her husband made a formal assignment 
thereof for the purpose of curing any defects or ambi- 
guities in the policy from which it might appear that any 
part of the moneys payable under its terms might be pay- 
able to the defendant Cadet Taylor; that it was originally 
intended by all the parties that she should be the sole 
beneficiary named in the policy. She also asked that the 
policy might be reformed, if it should be determined that 
any part of the moneys that might be payable under the 
provisions of the policy were payable to Cadet Taylor. 

The assurance corporation answered, denying that it 
made any agreement with the defendant Emma L. Taylor 
to pay her any moneys under the provisions of the policy, 
- except in case of the accidental death of Cadet Taylor, and 
admitting a liability of $1,250, which it offered to pay to 
the person entitled thereto. The decree was for the plain- 
tiff, requiring the assurance corporation to pay the plain- 
tiff $1,250, admitted Habe: The defendant Emma L. 
Taylor appeals. 

The facts with reference to the issuance of the policy are: 
That Cadet Taylor had left his home in Omaha for the 
purpose of a journey. His wife, Emma L. Taylor, re- 
quested her brother-in-law, W. B. Taylor, to procure an 
accident policy payable to her. W. B. Taylor applied to 
Frank 8S. Brownlee, district manager of the Preferred 
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Accident Insurance Company of Omaha, for such a policy. 
Brownlee came to Taylor’s office with a printed applica- 
tion with blanks where the necessary information was to 
be written in. The application was filled out by Brown- 
lee, and signed: “Cadet Taylor, by W. B. Taylor.” The 
only reference to the beneficiary in the application is in 
this language: “Policy to be payable, in case of death by 
accident under its provisions, to (beneficiary’s name in 
full) Emma L. Taylor. Residence—Omaha, Neb. Rela- 
tionship—wife.” It appears that the Preferred Accident 
Insurance Company would not issue a policy except upon 
the written application of the person whose life or safety 
was thereby insnred, and Rrownlee applied to Webster, 
Howard & Company, agents for the defendant assurance 
corporation, for a policy, furnishing the necessary and re- 
quired information for that purpose. The defendant as- 
surance corporation issued its policy, called a “combined 
accident policy.” It provided for the payment of $5,000 
to Emma. L, Taylor, wife of Cadet Taylor, if death re 
sulted from accident, and also contained provisions for 
the payment of weekly benefits in case of disability aris- 
ing from accident. The premium was paid by Emma L. 
Taylor from her own private funds. The policy was de- 
livered by Brownlee to W. B. Taylor, and he, in turn, 
delivered it to Emma L. Taylor. W. B. Taylor testified 
that, when he applied to Brownlee for the policy, he stated 
that Mrs. Taylor desired a policy in which she should be 
named as the sole beneficiary, and that Brownlee agreed 
to procure such a policy. The only conflict in the evidence 
is as to what occurred at that time. Brownlee testified 
‘that he had no recollection of making any such agreement, 
and, in effect, denied that such an agreement was made. 
The policy was issued under date of May 16, 1903, to take 
effect on May 15. On the 17th of October, 1903, Cadet 
Taylor made a formal assignment of all sums of money 
then accrued, or that might accrue and be payable to him 
under the provisions of the policy, to Emma L. Taylor, 
his wife. It is claimed that this assignment was fraud- 
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ulent as to his creditors, and it is upon that theory, 
doubtless, that the district court entered a decree favor- 
able to the plaintiff. , 
Elaborate arguments are made on behalf of the appel- 
lee Weckerly and the assurance corporation to show that 
all benefits provided for by the policy, except for death 
loss, were payable to Cadet Taylor, and it is as stren- 
uously insisted by appellant that all benefits were payable 
to her; but, in view of the conclusien that we have reached, 
it is not important to determine that question. We en- 
tertain no doubt but that the appellant applied and paid 
for an accident policy, in which she was to be named as 
the beneficiary, and the fact that the policy, as it was is- 
sued, might be construed as contended for by the assur- 
ance corporation and Weckerly, should not, in an equi- 
table action where the court looks to the substance rather 
than to the form, deprive her of the benefits of the trans- 
action. Such benefits as have accrued were produced by 
the investment of her own funds, and were the result of 
the prudential course pursued by her for her own pro- 
tection and the protection of the family, a benefit fund to 
which the creditors have no legal, moral or equitable 
claim. No reformatic. of the contract was necessary. If 
any part of the benefits accruing under the provisions of 
the policy were, by the terms of the policy, payable to 
Cadet Taylor, that infirmity was remedied by the assign- 
ment executed by him prior to the commencement of this 
action. Nor can it be*said that the assignment was with- 
out consideration. No consideration was necessary ex- 
cept the original consideration paid as a premium for the 
policy. It served to perform the purpose originally in- 
tended when the premium was paid by Mrs. Taylor. The 
amount of the premium is lightly referred to by counsel in 
the brief on behalf of the.assurance corporation as being 
insignificant. It is sufficient to say that the company is- 
suing the policy fixed a price with which the court is not 
concerned, . ae 
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The decree of the district court was erroneous, and it 
is recommended that it be reversed and the cause re- 
manded, with instructions to enter decree in conformity 
with the conclusion here reached. 


ALBERT, C., concurs. 
DUFFIE, C., took no part in the decision. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
cause remanded, with instructions to enter decree in con- | 
formity with the conclusion here reached. 

REVEESED. 


INDEX. 


Action. 

1. Where defendant in a suit to quiet title files a separate suit 
against plaintiffs asking the same relief, and the suits are 
consolidated, the partics are in no different position than if 
plaintiff in such separate suit had filed a cross-petition in 
the original suit. Schallenberg v. Kroeger... ..cccasccccees 


2. The claim of a vendee against his vendor for damages for 
fraudulent representations of title accrues immediately upon 
the perpetration of the fraud. Burling v. Allvord.......... 


Adverse Possession. 
1. One in possession of land as owner can purchase any out- 
standing claim, and he does not thereby break his posses- 

pion. Wiese v. Union P. BR. C0... ccc ceecececes 


2. Where one tenant in common conveys the whole estate in fee 
with covenants of seizin and warranty, and his grantee enters 
and holds exclusive possession, the entry and holding are 
adverse to the cotenant. Wiese v. Union P. R. 00........46 


8. Instructions defining adverse possession held not prejudicial. 
TAaYlOr V. HOVE. cecacccccscccnserceccasesonvesscessssseces 


Affidavits. 
An affidavit under our statute must have attached the certifi- 
cate of the officer before whom taken that the oath was 
administered by such officer. Sevesta 0, Supreme Court of 
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Appeal and Error. See CrrmimvaL Law. Pieapina. Taxation, 18. 
TRIAL, 
Appeal. 

iL. An executor and residuary legates who has given @ bond to 
pay the debts and legacies under sec. 5030, Ann. St., may 
eppeal from a judgment allowing a claim against the estate 
without giving an appeal bond. Thompson v. Pope......... 

2. One ig not estopped to prosecute an appeal by accepting the 
amount of a judgment which appellee concedes due him, 
the appeal involving only his right to a further recovery. 
Meade P. H. & L. 00. 0. IrWith. cc cccc cree cccccscccvecenens 

3. An appeal lies from a final order or judgment of ea county 
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court in probate matters to the district court. Weeke ». 


4. An order sustaining a genera] demurrer to @ petition, not 


followed by a judgment or other final disposition of the case, 
ig not a final order and appealable. Larson v. Sloan..... ose 


6. An order dissolving a temporary injunction is not final, and 


is not appealable before final judgment. Young v. City of 


BID ON co wield oe eGo cK oie 6 66s Sed WS Se Vie MSR e WR R HENS eE O58 


Evidence. 


6. Where evidence necessary to sustain a verdict has been 


erroneously excluded upon a general objection, the party at 
whose instance the evidence was excluded cannot complain 
that the verdict, for want of such evidence, is sufficiently sus- 
tained. Lincoln County v. Chicago, B. € Q. R. O0.......006. 


7. Where the verdict returned is the only one which could be 


sustarmed under the evidence, errors in instructions will not 
be discussed. Morrow v, Laverty....cccccccesccceues aexeibiats 


8. To warrant overruling a denial of an application for a 


change of venue for bias and prejudice, the evidence must 
be so clear and convincing as to overthrow the presumption 
of the impartiality of the trial court. State v. Smith....... 


Practice and Review. 


9. Where the only parties affected by alleged errors in a decree 


are satisfied, others cannot complain. Nealon v. McGargiil.. 


10. Findings on conflicting evidence in an action at law will not 


be disturbed unless manifestly wrong. Rownd v. Hollenbeck. 


11. On appeal to the district court a counterclaim need not be 


pleaded in the same language as in justice court. Brockway 
VD. REYNOMS .cccavccessccccvertvcccccsccecscsccceeneesecns 


12. Under defense of contributory negligence, it is error to in- 


struct that, where negligence of plaintiff is disclosed in mak- 
ing his case, the burden is upon him to show want of con- 
tributory negligence, but as to defendant it is error without 
prejudice. Union P. R. Co. 0. Connolly... ..cccseceeeccces 


13. Points necessarily determined by the supreme court on 


appeal become the law of the case and will not ordinarily 
be departed from in the further course of litigation. Topping 
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14. On appeal from a judgment rendered by a county judge in 


his capacity as a justice of the peace, a recovery cannot be 
had in excess of his jurisdiction in that capacity. Wilson ». 
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15. Where a judgment of a county court is reversed by a dis- 
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16. 


17. 


18. 


19. 


20. 


21. 


22, 


23. 


24, 


25. 


26. 


27. 


28. 


trict court on error, the district court may retain the cause 
for trial, in probate matters as well as civil actions. Prante 
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To perfect a cross-appeal a brief must be filed in due season. 
Meade P. H. & L. C0. 0. Irwin... ccc eect e ee nnee 385 
Under the former practice one could prosecute a cross-appeal 
by filing his brief in due season. Meade P. H. & L. Co v. 
TX WAN: cseiasercte BS ee Seas Wis See NG ARS TA4 Bg ob Sots Sree pias 391 


A brief on cross-appeal held filed in due season where appel- 
lant neither objects to service and filing thereof, nor moves 
to have it stricken as filed out of time. Meade P. H. & L. Co. 
Vi TOWN: Se Gb Se Oa NS Kee e888 drei buaya hwace o wiew cele SR 6 aero ore 391 


Where the record contains no bill of exceptions, and the 
pleadings are sufficient to support the judgment, it will be 
affirmed. McIntyre v. Mote. ..... ccc ccc cece weet ese eeeee 418 


Unless an abuse of discretion in setting aside an interlocu- 
tory order is‘shown, an appellate court will not interfere 
therewith. Godfrey v. Cunningham......... in (aiee Se oeaa aKele te ers 462 


An order overruling a motion to strike will not be reviewed 
on appeal when not assigned as error in the motion for a 
new trial. Caproon v. Mitchell......... aid aiatatca nee, © suntan valle dajeno 562 
The act of 1905 (laws 1905, ch. 174), providing for appeals in 
civil cases leaves the rule as to the necessity of a motion 
for a new trial unchanged. Carmack v. Hrdenberger....... 592 


A motion for a new trial filed out of time is of no avail for 
review of errors in the supreme court. Carmack v. Erden- 
DOTO CT x3 sive de lay we ohSUS ao stele as juateeeicarerete.s eeeeee Sai Sie ys tayaneeeie 592 
The presumptions in favor of the regularity of the proceed- 
ings of superior courts are of no avail against facts shown 
by the record. First Nat, Bank v. Sutton M. Co............ 596 


Where a judgment is rendered on the pleadings alone, a 
motion for a new trial is not necessary to a review. First 
Nat, Bank v. Sutton M. CO... cc cccc ec cs cc ccceccecccevceces 596 


The supreme court will take jurisdiction of an appeal where 
no bill of exceptions is filed, but, if the judgment is one 
which might be supported by evidence, in the absence of a 
bill, it will presume that the judgment is supported by the 
evidence. McMillan v. Diamond......... ee Tee ee eri XO 
To review rulings on objections to misconduct of counsel, 
the record must show the objections and the rulings thereon. 
Union P. R. C0. v. HAMONGSON. . ccc ceccccecescccccccsenvees O82 
The admission of incompetent evidence, not prejudicial, held 
harmless error. State v. Smith... ccccccccccccccesvecsces 824 


894 INDEX. 
Appeal and Error—Concluded. a 
29. A motion for new trial for abuse of discretion in proceeding 
with the trial in the absence of defendants and their coun- 
sel is addressed to the discretion of the court, and the judg- 
ment will not be reversed unless an abuse of discretion is 


shown. Simeral v. Rosewater. ........ ccc cca cceecccseces .. 854 


Verdict, 
30. When the amount of damages awarded cannot be ascertained 
from the facts proved, the verdict should be set aside. Poels 


31, Where a verdict is the only one justified by the evidence, 
errors in instructions held not prejudical. Ramold v. Clay- 


13 
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32. In a case tried to the court, its findings have the same weight 
as the verdict of a jury, and will not be set aside when 
there is evidence to support them. Citizens Ins. Co. v. Her- 
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33. A verdict on conflicting evidence will not be set aside if sus- 


tained by competent evidence. Flanagan v. Fabens..... wees 705 


Assault and Battery. 
To sustain a conviction for assault with intent to inflict great 
bodily injury, the evidence must show an attempt to inflict 


an injury greater than a battery. Bice v. State............ 159 


Assignments. 
Future profits under an existing contract either public or pri- 


vate are assignable, First Nat. Bank v. School District..... 570 


Assignments for Benefit of Creditors. 

1. A voluntary assignment for the benefit of creditors, executed 
in a sister state, is ineffectual to convey real property in this 
state, unless executed and recorded in such manner as would 
render it effectual if made in this state. Kirkendall v. 
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2. A creditor, by participating in insolvency proceedings in a 
sister state insufficient to convey real property situated in 
this state, held estopped to impeach the title of a purchaser 
of such property acquired in good faith in such proceedings. — 


Kirkendall v. Weatherley..... Oe Te ee LA | 


Attachment. See JupGMENT, 8. 


Attorney and Client. 
1. Professional services by a member of a firm of lawyers are 
presumed to be for the benefit of the firm. Macfarland o. 


Altschuler ........... SOA etilseiktee Rewer tess a diet aneawitha’s wee. 188 


2. A contract for legal services is personal and cannot be 
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‘ INDEX. 


os we A 


assigned by one party without the consent of the other. 
Corson Vv. LOWi8 oo. c cece ccc cece teen acca eeeens Sie frewe ox 


. Death or disability, which renders the performance of a con- 


tract for, legal services impossible, annuls the contract. 
Corson v. Lewis 2... cece ccc cence Pavecae ie Jee ain ha core ’a esa 
Where an attorney has a contract for personal services, and 
becomes, by physical disability, unable to perform it, he 
may recover the reasonable value of his services rendered. 
Corson v. Lewis ...... aieal tetas are iatard’ «18s erate a Se ee Basse Dae snds 


. An attorney may have a lien on the claim of his client 


in an action for personal injury. Corson v. Lewis......... : 


. Where a settlement has been made between the parties 


and the action dismissed after notice of an attorney’s lien, 
the attorney may move to set aside the judgment of dis- 
missal and intervene to establish his lien. Corson v. Lewis, 


- Under the facts, refusal to set aside dismissal and to allow 


a hearing on intervention held not erroneous. Corson v. 
Lewis ..... aSeigawiels.< 5s bdiewee <a SUMS ASEORSE coe cent ee.eaks 


. An attorney may, by virtue of his retainer, receive and 


receipt for money due his client in a case in which he is em- 
ployed. Gordon v. City of Omaha......... Siewie Grete aseprnces'e 


An attorney who agrees with an administrator to perform 
legal services for the estate for a sum named is estopped to 
deny that it is a reasonable compensation. Ustate of Rapp 
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Bastardy. 


1. 


Evidence of a writing held insufficient to constitute acknowl- 
edgment of paternity. Moore v. Flack.........cc ccc ccc ceee 
A writing to constitute an acknowledgment of paternity 
under sec. 31, ch. 23, Comp. St., must be one in which the 
paternity is unequivocally acknowledged. Moore v. Flack.. 


Bills and Notes. 


1. To defeat recovery on a note in the hands of an indorsee for 
value before maturity without notice, mala fides of the 
indorsee must be shown. Norwood v. Bank of Commerce... 

2. Evidence Held insufficient to show bad faith in the purchase 
of a note in controversy by an indorsee. Norwood v. Bank 
Of COMME CO v5 siaia land oid. v0 Fi6 Fie 8 Wis. Cao iSinid Whee v0 g6ie e.0 Bate Sie! 0 

Boundaries. 


When a government monument, being the corner between two 


adjoining landowners, has been obliterated, its location may 
be proved by testimony of witnesses acquainted therewith. 
Reed v. Bwrx7eil... ccc ce ccc ccc cece c ccc ccseeteesteeeeseenes 
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Bridges. 
1. 


Repairs of county bridges contemplated by secs. 114, 115, 
ch. 78, Comp. St., are such as may be made at once, and with- 
out considerable cost. State v. Smith... ccc ce ccereecceeeee 


A county which refuses to enter into a contract with an 
adjoining county to repair a bridge across a stream dividing 
the counties is liable to the county making the repairs. 
Dodge County v. Saunders County... .ccccccccccccceccccees 


. Notice to adjoining county to repair a bridge across a 


stream dividing the two counties held insufficient. Dodge 
County v. Saunders COUnty...crcccsccccccsccecesaccescece 


. Where proper steps have been taken to render an adjoining 


county Hable for the repair of a bridge, and an issue is 
Taised.as to the necessity of the repairs or as to the amount 
paid therefor, the amount the defaulting county ought to pay 


_ is a question for the jury. Dodge County v. Saunders 


COUNEY. oki ee Sao ta ewe velo Be wlaa te ais canelere cata tavans oe etaeee 


That a bridge across a stream dividing two counties con- 
sists of two portions separated by an island, one of which 
is entirely within one county, does not relieve the other 
county from contributing to the repair of the entire struc- 
ture. Dodge County v. Saunders County.....ccccseceececs 


Brokers. 
1. To entitle a real estate broker to a commission he must 


prove a sale which would entitle him to a commission 
under a written contract with the owner. Tracy v. Dean.. 


2. Correspondence held insufficient to entitle a real estate 


broker to recover a commission. Tracy v, Dean........... 


Carriers. 
1. 


In an action for injury to live stock accompanied by the 
owner the burden is on the owner to show that the loss was 
due to the carrier’s negligence. Oleve v. Chicago, B. & 
Qe, Be CO sos ia lives aces Byaapanes eta ataasa cous toele ote lor eceaete oeeteaee 


. To recover for delay in shipment of live stock, it is neces- 


sary to show that a longer time was consumed in making 
shipment than was necessary. Cleve v. Chicago, B. & Q. 
BE COs. esis osha elas Ose Boies Be ae OS oe SWS Tae Bed lostare les ntstgeigraiesee 


Evidence in an action to recover for delay in shipment of 
live stock held insufficient to sustain the judgment. Oleve 
v. Chicago, B. d Q. BR. C0... . ccc cee eee Peers Tahoe a ts 


- In an action against a street railway company for a per- 


sonal injury, the burden of proof is on the plaintiff and 
does not shift. Lincoln Traction Oo. v. Brookover......... 


. In an action against a street railway for a personal injury 
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Carriers—Concluded. 


caused by the negligent starting of a car, an instruction 
that plaintiff became and continued to be a passenger up to 
and including the act of alighting at his proper stopping 
place, held erroneous. Lincoln Traction Co. v. Brookover... 217 


Chattel Mortgages. 


1. 


Chattel mortgage held not void for uncertainty of descrip- 
tion. South Omaha Nat. Bank v. McGillin.........-.. wstee 6 


. A chattel mortgage on a specified number of cattle out of a 


larger number is void as to third persons unless there has 
been a separation or delivery of the cattle mortgaged. 
South Omaha Nat. Bank v. McGillin........... Pore deatd aud sae 6 


. While a mortgage on part of a herd of cattle is void as to 


third persons, it is not void between the parties. South 
Omaha Nat, Bank v. McGillin, 0... ccc cece ccc ener ceeee = 6 


. Where two mortgages are executed on parts of the same 


herd of cattle, the mortgagees have an equal right of selec- 
tion, and the one first exercising that right is entitled to 
possession of the cattle selectec, to the exclusion of the 
other. South Omaha Nat. Bank v. McGillin..........00. » 6, 


. If a mortgagee having a right of selection assigns his mort- 


gage and takes a second mortgage he takes subject to the 
first mortgage, and an assignee of the second mortgage will 
take no greater right than his assignor had. South Omaha 
Nat. Bank v. McGillin, .. cc cece ccc wees Biel ores bre edreiinleleersore 6 


Colleges and Universities. 
The money donated by the United States to the university of 


Nebraska, known as the “Experimental Station” fund, may 
be expended without more specific appropriation than that 
implied by sec. 2, art. VIII of the constitution, and con- 
tained in sec. 19, ch. 87, Comp. St. State v. Searie........... 155 


Constitutional Law. 


1. 


Sec. 66, ch. 73, laws 1903, classifying every person, company 
or corporation engaged in the business of buying and sell- 
ing grain for profit as a grain broker, and providing for 
the assessment of the average capital of grain brokers, is 
not unconstitutional. Central Granaries Co. v. Lancaster 
County ...... Sorte de tc eus wieibia ees bs adbce:- use letira live eke ees sectaueleyexe? Wine 319 


. Secs. 531c-531f of the code, relating to garnishment of 


exempt wages, held constitutional. Gordon Bros. v. Wage. 
MOAN Swe baw ewiee deans oes Sewers Sathya eaarebacez sieves ssiee so LBD 
Sec. 5775, Ann. St., authorizing county courts and judges 
of the district and supreme courts at chambers to deter- 
mine an objection to ‘a certificate of nomination, held con- 
stitutional. State v. Hallowell. .....ccccccrecseeecreeccece 610 
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Contempt. 


1. 


Where a habeas corpus proceeding has proceeded to final 
judgment, the institution by one of the parties of another 
action of the same kind to determine the same question in 
another court, before complying with the judgment, held 
contempt. Terry V. State cocci ce ccccccccc secs even ecene oe 


. Under the facts, disclaimer of intent, disrespect, or design 


to embarrass the due administration of justice, held no de- 
fense. Terry V. State... ccc ccc ccc ccc cence ance es ne etecees 


. Where an action in habeas corpus is brought to evade a judg- 


ment in a similar action, one who has not counseled or 
abetted such a proceeding and whose name as a petitioner 
was used without authority, cannot be convicted of con- 
tempt. Terry VU. BGC. scwcd ownieesscceneves ee er ee 


Contracts, 


1. 


The doing of that which the creditor of a corporation is 
required by iaw to do beiure Ue cuuld Waintain am action 
against the stockholders of the corporation is not a sufficient 
consideration to support a promise. First Nat. Bank v. 
TEStQte:OfF LERNN OT 6 aici whi cace ne Hho 8s Rio a ah biog e SH AN Ore we tac 


. Mutual promises, not for a common object or purpose, and 


not mutually advantageous or detrimental, are without 
consideration and not enforceable. First Nat. Bank v., 
Estate of Lennhoff .........-.- yidhisyaua’d.gvdvaeal andre eaietevand revesie 


. AN agreement without benefit or detriment to either party 


is without consideration and not enforceable. First Nat. 
Bank v. Estate of LEhNhOff...... cece cece eee Siecgtarer twa, aie 


. In an action on an express contract defendant may show 


under a general denial that the contract differed from that 
pleaded, or that no contract was made. Sorenson v. Town 
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. A promise in consideration of an agreement not to resist 


the probate of a will is not void as against publie policy. 
Grochowski Vv. GrochowSki wo. cece ccc cer cece ene neeenee wire 


. Such a promise is not without consideration, and will be 


enforced. Grochowski v. Grochowski........ ccc ceete wees 


. A contract by an interested party not to resist probate of a 


will nreld not void as against public policy, unless made 
collusively and in fraud of the rights of:others. Grochow- 
SKE Os - GTOCHOWS hbiisocc ob 60s ce ek FA ab. otis WEEE ES Hees 


. Withdrawal of opposition to the probate of a will is a valid 


consideration for a promise. Grochowski v. Grochowski... 


To recover damages for breach of contract, one must show 
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Contracts—Concluded. 


10. 


11. 


12. 


13. 


14. 


15. 


that they are the natural and proximate consequence of the 
wrongful act complained of. Behr v. Manke...... Sarstee ee 552 


Where the literary matter intrusted to defendant to enable 
it to perform its contract to manufacture the supreme court 
reports was not copyrighted, and had been given to the pub- 
lic, the law will not imply an agreement by defendant not 
to manufacture and sell volumes containing such literary 
Matter on its own account, there being no such limitation 
in the contract. State v. State Journal Co............000. 752 
A clause of a contract of an irrigation corporation which, 
if enforced, would prevent its serving the public without 
unjust discrimination, is void. Sammons v. Kearney P. ¢ 


Y (Pa 0 | ea Se Re Sr a a a eC ry eee een 580 
A contract should be construed to give effect to the intent 
of the parties. Grothe v. Lane 1.0.0... ccc cece eens 605 


Where a party who claimed he had been fraudulently in- 
duced to enter into a contract employs counsel, and after 
full investigation ratifies it and accepts benefits under it, 
he is bound by such ratification. Kertson v. Kertson...... 688 


Evidence held to show ratification of a contract. Kertson 
Dis  BEOTUSON a5 oie s5 ieee i868 B Geo sw Sige S58 G oe 8 MBE idole ware a WR ON ore 688 


Under a contract for the manufacture of supreme court 
reports the law will imply an agreement by defendant not 
to use the property of the state for any other purpose 
than that contemplated in the contract. State v. State Jour- 


Conversion. See TROVER. 


Copyrights. 
The word “copyright,” under the act of congress and the com- 
mon law, defined. State v. State Journal Co........ Kelarbal 752 
Corporations. — 


1. 


In an action to recover an assessment made by consent of 
the directors, defendant being one of them, evidence held to 
sustain judgment for plaintiff. Mirage Irrigation Co. v. 
Sturgeon is Pensa AN Bats boetate need see iee tie ieees 175 


. A corporation formed to supply water or water power is a 


quasi public corporation, and is bound to serve the public 
without unjust discrimination. Sammons v. Kearney P. ¢ 
Ty COS ececdvareeh oeesiie eee ee ee ee eer eae 


. Under secs. 73, 75 of the code, a citizen may sue a foreign 


corporation by service of process on its managing agent. | 
Ord Hardware Co. v. Case Threshing M. CO.....cceceerees 847 
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Corporations—Concluded. 
4. Agent of foreign corporation held a managing agent under 
sec. 75 of the code, providing for service of summons on the 
managing agent of a foreign corporation. Ord Hardware 


Co, v. Case Threshing M. CO... cece ccc ccc c cen ete nn ceeeees 
Costs. 

1. Attorney’s fees cannot be taxed as costs against a success- 

ful litigant. Hering v. Simon............ eee eens Seesaska 


2. Trial court has a sound discretion in taxing costs in equity 
suits, subject to review when arbitrarily exercised. Hering 
Vv. SIMON 2... ccc eee rec eeee bc bsibee ee fom aS oa cal ongsas eee er eng eros ave le ceed nae 


3. Nothing can be taxed as costs except items prescribed by 
statute or authorized by agreement of the parties. Langan 
i WEL ON: Pe ites ected Srayetgud Ors Souths idle Sytve oia aig: Oe eae tots ats nein 


The county from which a change of venue in a criminal 
case is taken is not liable to the county in which the trial 
is had for fees of jurors of the regular panel who did not 
sit on the trial of that case. Dawes County v. Siuuu 
COUNTY ve cccc ccc cccccenuee i ialinse\ nib coisife a Wie tane Srey eer etal woke Sie 


~ 


Counties and County Officers. See Taxation, 4-6. 

One injured by reason of a defective bridge while in a pri- 
vate vehicle may recover from a county, notwithstanding 
the negligence of the driver, the injured party being free 
from negligence and having no control over the driver. 
Loso v. Lancaster County .........4-- fo ee Blova'n cas A ee 


Courts. 
1. The judge of the district court has power to adjourn a 
regular term of court by an order sent to the clerk before 
the time for holding the term. Russell v. State.......... 


2. The judge of the district court may call a special term for 
the transaction of the general business of the court if he 
deem it necessary. Russell v. State... ... ccc cece eee ee 

3. Where two courts have concurrent jurisdiction, that which 
first takes cognizance may retain it to the exclusion of the 
other. Terry Vv. BbGtC.. cc ccccccccccccccscccreestscervees 


Criminal Law. See ASSAULT AND BaTTrery. INCEST. INDICTMENT 
AND INFORMATION. 

1. Where a plea in abatement in a criminal prosecution pre- 
sents questions of law only, it is proper for the trial court 
to determine them. Stetter v. Staté...... cc cee ee cee eee 

2. A county court or county judge may entertain a complaint, 
issue a warrant and conduct the preliminary hearing, 
where the offense is beyond his jurisdiction, and may hold 
the defendant to bail for- his appearance in the district 
court... Stetter’ v,. 8late. 65 cic cece pee eye teee eee pia ebeees 
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Criminal Law—Concluded. 
3. Former jeopardy defined. Steinkuhler v. State............ 
4, Evidence in prosecution for unlawfully keeping liquor for 
sale held to sustain verdict. Steinkuhler v. State.......... 
5. Evidence. of physicians, as experts, held competent. Mc- 
Connell v. State... cece ccc cece n wee c ence ens eeneeeenes 
6. Held, not error to refuse an instruction as to a crime for 
which the defendant is not on trial. Steinkuhler v. State.. 
7. Where the court has instructed that the state must prove 


10. 


all the material averments beyond a reasonable doubt, held 
not error to afterwards instruct that the burden of proof to. 
establish one of them is on the state, without qualifying 
such statement by the words “beyond a reasonable doubt.” 
Steinkuhler V. State... cc ccc cascccvcancvessccsvcecveceeees 


. If a defendant is a witness in his own behalf, it is error 


to instruct that, if he has not denied any material fact 
proved in the case within his personal knowledge, such 
testimony is admitted by him. Russell v. State........... 


. On the trial of one charged with crime, where the charge 


in the information embraces all the ingredients of a lesser 
offense, failure to define the lesser offense and instruct the 
jury that they may convict of such offense, held not rever- 
sible error. McConnell v. State. ..ccecccsccccccvceeceseees 


An instruction in a prosecution for assault with intent to 
commit rape that it is not essential to a conviction that 
the prosecutrix be corroborated should fiot be given. Me- 
CONNELL V. State. ccc ccaccccccccenceec cease neenescence en 


Damages... 


1. 


Deeds. 
1. 


$27,500 as damages for loss of both legs, held not excessive. 
Union P. R. C0. V. COMNOLY. .. cc ccc cc cece eee twee enone 


. Where goods were sold on condition that a salesman would 


assist in their resale, and the salesman gave no assistance, 
held that the measure of damage is the value of the services 
to be rendered. Myers Royal Spice Co. v. Griswold........ 


. In an action for damages to growing trees, evidence show- 


ing the effect the destruction of the trees had on the value 
of the land is admissible. Alberts v. Husenetier........... 


Evidence examined, and held that the damages awarded for 
destruction of trees were not excessive. Alberts v. Husen- 
CLEP 6 neha Pa eA TERE CRUDE HITE ORS ERED ROAR ES Ge wees 


Where a grantor records a deed with the intent of passing 
title to his grantee pursuant to a valid agrement between 
them, the conveyance is valid. Fryer v. Fryer....... siaiaieve 
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Deeds—Concluded. 

2. A deed purporting to convey a half of a government quar- 
ter section of land that has not been subdivided is operative 
as a conveyance of a quantitative half of the tract. Kirk- 
PAUTICK Ve MONG: sievg hisieiccece 85 8a CECA ORR GS wb nh Bare w Lathes 


Depositions. 
1. A deposition to be admitted in evidence must be reduced 
to writing by the officer taking it, or by the witness, or by 
a disinterested person, in the presence of the officer. Amer- 
ican Bonding Co. v. Pulver... ccc cece cece n cnn een en eeneee 


2. A certificate to a deposition, which fails to show that the 
deposition was reduced to writing by the officer, or by the 
witness, or by a disinterested person, in the presence of 
the officer, and that it was taken at the time and place 
named in the notice, is fatally defective. American Bond- 
ing Co. Vv. PUIVEr... cece cece eee eees Saaannentavens wie EN See aera 


Descent and Distribution. See Witzs. 


Divorce. 
1. Evidence in a suit for divorce held to sustain the decree 
for defendant. Russell v. Russell. ....... ccc cece eee AOE 


2. Continued threats of personal violence and accusations of 
crime and the use of profane language, held to support 


decree of divorce for cruelty. Griffith v. Griffith.......... 

3. Condonation of a wife’s wrongs will bar a divorce therefor. 

Griffith OV. GIfPIN coc c ccc erence ee evnevoveeee eee ies, 8 ease 
Dower. 


Where B. and wife conveyed land by warranty deed as secur- 
ity for a debt which was paid, and by mesne conveyances 
the title vested in one having notice, held that the widow 
of B. was entitled to dower. Wild v. Storz Brewing Co.... 


Electricity. 
In an action against an electric light company for damages 
for death caused by an electric shock while employed by 
a city as a fireman, petition held insufficient. Trouton v. 
New Omaha T.-H. HE. L. Co........ eveMcwaduare a aan asa tase tac kite fers 


Eminent Domain. 

1, Under sec. 21, art. I of the constitution, where there is a 
disturbance of a right of the owner of real estate which 
gives it additional value, whereby he sustains specal dam- 
ages, he may recover therefor. Stehr v. Mason City € Ft. 


2. The damages recoverable for the use of a street by a rail- 
road company include all damages which cause diminution 


661 


211 


211 


136 


180 


180 


94 


821 


641 


INDEX. 


Eminent Domain—Concluded. 
in the value of the property. Stehr v. Mason City & Ft. 


3. An abutting owner cannot be prevented from recovering 
damages to his property by the construction of a railroad 

in the street by the city’s vacating the street. Stenr v. 

- Mason City & Ft. D. R. Co...... atlas idio tote atsyauioeds aig ere 


Equity. 
Equity seeks the real and substantial rights of the parties, 
and applies the remedy so as to relieve those having the 
controlling equities. Weckerly v. Taylor....... bie ak es 


Escrows, . 
The depositary of funds in escrow is entitled to prove any 
facts which would defeat plaintiff’s claim thereto. Brock- 
WAY V. REYNOTAS. ...ccrcrvcvaccccccccnrcccesesseesnessee 


Estoppel. See APPEAL AND Error, 2. ASSIGNMENTS FOR BENEFIT OF 
CREDITORS. ATTORNEY AND CLIENT, 9. INSURANCE, 15. 
MUNICIPAL CORPORATIONS, 2. PRINCIPAL AND SuRETY, 1. 

Estoppel will not supply the want of power, or make valid 
an act prohibited by statute. Weatherington v. Smith.... 


Evidence. See APPEAL AND Esror, 6-8. Contracts, 4. CRIMINAL 
Law. TRIAL. 

1. A transcript of a justice’s docket of another state is re- 
ceivable in evidence if it conforms to sec. 415 of the code 
relating to judgments of justices of the peace of another 
state. Gordon Bros. v. Wageman.......... ehaua a pelaieiaud Sayeiass 

2. Oral testimony is admissible to supply omitted covenants 
not inconsistent with written memorandum. De Laval Sep- 
arator CO. V. JOUNEK.. ccc ce cece cence rere cnn ences cecece 


3. In an action for injury at a railroad crossing certain evi- 
dence held properly excluded. Union P. R. Co. v. Connolly... 
4. In an action for the killing of an employee as the result of 
a defective condition in an engine, evidence of a declar- 
ation of the engineer regarding such defective condition, 
made at the time, is admissible as a part of the res geste. 
Union P. R. Co. v. Hdmondson..... arblare severe ee gusverdceagiel Gena sierdis 


Execution. See JupGMENT, 7. 


Executors and Administrators. See APPEAL AND Drror, 1. 
1. Where a contract for legal services, reasonable and bene- 
ficial to the estate, has been entered into by an administra- 
tor, it may be enforced. Estate of Rapp v. Elgutter....... 


2. A claim against the estate of a decedent, which became 
absolute before the expiration of the time fixed for filing 
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Executors and Administrators—Concluded. 
claims, is barred if not filed within that time. Burling 
vw. Allword ....... Pia ncalave sew etete neo aha wets bbe cdiatellaliaser's ieee doavacess 


3. That claimant did not discover fraud of decedent until 
after the time fixed for filing claims against his vendor's 
estate does not extend the time for filing his claim. Burling 
VM, AVOTA ..ccccccccsvcces dace reece eccccencsccesccceces 


Exemptions. 
1. An account against an employee is an account or claim 
under secs. 531c-531f of the code relating to garnishment 
of exempt wages. Gordon Bros. v. Wageman........ceeee. 


2. Pleading and proof held sufficient to make a prima facie 
case under sec. 53le of the code, relating to garnishment 
of exempt wages, though the process under which the wages 
were garnished was irregularly issued and served. Gordon 
Bros. v. Wageman,.......54. ahi eee § Gb ekevesecere oierecs Saas 


3. A nonresident is not entitled to the benefits of secs. 531c-f 
of the code, protecting earnings of laborers and other em- 
ployees from being garnished as exempt. McCormack v. 


Fraud. See AcTION, 2. SALss, 6. 
Evidence in an action for false representations in an exchange 
of properties held to support judgment for defendant. 
Morrow v. LAverty..crcccascccsscevesscvccsssevcsscvesens 


Fraudulent Conveyances. See Saues, 9-11. 

1. A contract for the sale of personalty, the title to remain in 
the vendor until the price is paid, is invalid as against 
purchasers in good faith, judgment and attaching creditors 
without notice, unless a copy of the contract is filed under 
sec. 26, ch. 32, Comp. St. Starr v. Dow.......... eceeneees 


2. Gift from husband to wife held not fraudulent as to cred- 
itors. Harvey Vv. GOGdiNg.... ccc ccc ncn e eee e esc er eeseees 
3. Evidence held to establish the bona fides of a conveyance 
from a husband to his wife. Harvey v. Godding.......... 
4. Under the facts, deed to wife held not fraudulent as to 
creditors. Farmers & Merchants I. Co. v. Brumbaugh...... 
6. Transfers between husband and wife upheld. Weis v. Far- 


VOY vacevevcne Cem ee enn e meen eens renee eeenesseeeneserecce 


Gaming. 
Evidence held sufficient to sustain a conviction for keeping 
gaming tables in violation of sec. 215 of the criminal code. 
Bbetler O. Bales siscico.uin sacs. eleva aisseiers 0:6 n6le-bie: a ud pele bo gibe eis 
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Habeas Corpus. 
1. Procedure for review in habeas corpus is as in civil actions. 
State: Vy DeCKER iaisrad oie Rh esd sh Kanes ek lelese Pies ehiesege 33 


2. A habeas corpus proceeding involving the custody of a 
minor child is a proceeding in rem, in which the res is the 
child and its custody. Terry v. Staté......... cc cece ce eees 612 


Highways. 
1. The statutory provision that a petition for the establish- 
ment or vacation of a gublic road shall be signed by at least 
ten electors residing within five miles of the road is juris- 
dictional. Letherman v. Hauser... ccc ccc cece cece ee eee 731 


2. The facts essential to the jurisdiction of a county board to 
establish or vacate a public road must affirmatively appear 
in the record. Letherman v. Hauser....... ccc eevee en ees 731. 


3. An elector residing within five miles of a public road has 
such special interest therein as will enable him to restrain 
its unlawful closing. Letherman v. Hauser.............65 T31 


4. Evidence held insufficient to prove an abandonment, or 
adverse occupancy, of a public road. Perry v. Staple...... 656 


Homestead. 

1. Under sec. 4, ch. 36, Comp. St., the homestead of a married 
person cannot be conveyed or incumbered unless the instru- 
ment is executed and acknowledged by both husband and 
wife. Weatherington v. Smith... ccc cc ccc cece cece rene eees 363 


2. A departure from the homestead for pleasure, business or 
health, is not an abandonment thereof. Weatherington »v. 
SMA oe oh ccediececn nnd Va Gaee Seed Fb abe ea aenntoe shee Sates 363 


8. Neither spouse can abandon the homestéad for the other 
without his or her free consent. Weatherington v. Smith.. 363 


4. Neither husband nor wife can abandon the homestead and 
thereafter convey it to the exclusion of the homestead right 
of an insane spouse. Weatherington v. Smith..........55. 369 


Incest. 
Sec. 204 of the criminal code, defining incest, and providing 
punishment therefor, is valid and is sufficient in form and 
substance to create the offense. Cordson v. State......... 416 


Indians. : 
The widow of an allottee of Indian lands has a life estate in 
the equitable fee, with remainder over. Reese v. Harlan.. 485 


Indictment and Information. 
Where a statute states the elements of a crime, it is generally 
sufficient, in an information or indictment, to describe such 
crime in the language of the statute. Cordson v. State.... 416 
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Injunction. See Htaenways, 3. 
1. In a suit to enjoin the closing of a public road, held that 


plaintiff had no adequate remedy at law. Letherman v. 
Hauser 


. In a suit to enforce a restrictive clause in a lease, plaintiff 


is entitled to an injunction without a showing of actual 
damages or irreparable injury. Schlitz Brewing Co. v. Niel- 
SOM: seers wiekeaeald dan diter hie o's’ we ieheterale 


Insane Persons. 
1. In proceedings for the appointment of a guardian for an 


insane person, his next of kin are proper parties and may 
oppose the granting of the petition. Prante v. Lompe..... 


. It is error to hear a petition for the appointment of a 


guardian for an insane person prior to the hour set for the 
hearing upon the stipulation of such insane person. Prante 
vw. Lompe ..........- bielaNesove.wne¥etibe - 


Insurance. 
1. 


Where assessments are increased, held that a beneficial so- 
ciety may deduct from a certificate the difference between 
the rate of the monthly assessments when the certificate 
was issued and the increased rate, from the time when the 
new rate went into effect to date of death of a member, 
but not for the remainder of the life expectancy. Shepperd 
v. Bankers Union of the World 


. Assessments of members of a beneficial society may be in- 


creased, when necessary to meet the needs of its business. 
Shepperd v. Bankers Union of the World 
A policy of insurance in a mutual fire insurance company 
cannot be avoided for the nonpayment of an assessment, 
not made for the payment of a loss, unless it affirmatively 
appears that the statute has been complied with. Wolcott 
v. State Farmers M. Ins. Co 


. Mutual fire insurance companies cannot make assessments 


on their members under sec. 12, ch. 33, laws 1891, until loss 
has occurred, unless authorized by a two-thirds vote of 
their directors. Wolcott v. State Farmers M. Ins. Co 


. A by-law of a mutual fire insurance company which pro- 


vides ‘‘that assessments shall be made by order of the di- 
rectors, and shall be prorated according to the time the 
insurance has been in force,” is not authority for making 
assessments at stated intervals. Wolcott v. State Farmers 
M. Ins. Co 


. An assessment levied on part of the membership of a mu- 


tual fire insurance company is invalid. Wolcott v. State 
Farmers M. Ins. O0.......-0.40. sisie is ete staceue 
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7. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


Verbal demands for an appraisement and for examination 
of the insured under oath are merged in a subsequent 
written demand therefor. Citizens Ins. Co. v. Herpolsheimer. 


. A written demand for examination of the insured under 


oath, held insufficient. Citizens Ins. Co. v. Herpolsheimer.. 


. One to whom goods are consigned for sale on commission 


and who accounts to the owner therefor, has an insurable 
interest therein. Citizens Ins. Co. v. Herpolsheimer....... 


False swearing in the proof of loss cannot be predicated on 
a claim made under advice of an attorney for the price of 
goods, and for freight, drayage, washing, setting up, etc. 
Citizens Ins. Co. v. Herpolsheimer. .....cee cee ccnecececene 


To constitute suicide by one not insane, there must be in- 
tentional self-destruction. Sebesta v. Supreme Court of 
Honor ..... Biba D aesel oiehee e ielereie sales Vika eve Kae Re a cbse ayeles iad axe 


A waiver of a condition will not be implied from an act 
not consistent with an intention to insist upon perform- 
ance. Driscoll v. Modern Brotherhood of America........ 


Acts relied on as a waiver must be those of the person 
whose rights are affected by it, or of one authorized to 
act for him. Driscoll v. Modern Brotherhood of America.. 


The unauthorized delivery of a certificate to an applicant 
for membership in a beneficial association by a subordinate 
officer before initiation held not a waiver of conditions 
precedent to membership. Driscoll v. Modern Brotherhood 
of America .........4. Bicie tere saeacde a oe ise wlicbdruts Via Wisi avekevare 


Unauthorized receipt of payments from nonmembers, held 
not to estop a beneficial association to deny that the per- 
sons thus making payment are members. Driscoll v, Mod- 
ern Brotherhood of America...... alg Biecas Bab% aiaceiare aovie S018 bores 


It is not false representation for a married woman who is 
pregnant to sign an insurance certificate that she is in 
sound bodily health. Merriman v. Grand Lodge D. of H... 


Where a married woman is an applicant for life insurance, 
she is not required to inform the company of evidence of 
pregnancy after her physical examination and application. 
Merriman v. Grand Lodge D. of H.......... Weiasbon segiSbcate-e 


Both husband and wife have an insurable interest in all 
household furniture. Lenagh v. Commercial U. A. @o..... 


Where an insurance company consents in writing to an 
assignment of a policy, and after loss, but before payment, 
the interests of the insured are made known to the com- 
pany, they cannot be defeated by a settlement between the 
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20. 


company and the assignee without the consent of the in- 
sured. Lenagh v. Commercial U. A. O0...... cece cece eens 


When there is no fraud, accident or mistake as to the 
description or ownership of property insured it is imma- 
terial by what name the insured is designated in the policy. 
Lenagh v. Commercial U. A, OO... ccc cece cceccccccteecuens 


Intoxicating Liquors. 


1. 


The burden is on an applicant for liquor license to prove 
that he is a man of respectable character, when by remon- 
strance such fact is denied. Brinkworth v. Shembeck...... 


In a prosecution under sec. 20, ch. 50, Comp. St., for kKeep- 
ing intoxicating liquors for sale, possession of such liquors 
by the accused is presumptive evidence of guilt. Stein- 
BURT ET VSO veriis 5.555 didn hw be ea 88 Oe OPN SRO TR ivle OE OO es 


A hoard of village trustees may provide by ordinance for a 
trial before themselves of a complaint against a saloon- 
keeper for violation of the statute and ordinances, and on 
conviction revoke his license. Lengan v. Village of Wood 
River 


. Application for liquor license held signed by required 


number of freeholders. Tattersall v. Nevels......ssseeeee 


Judgment. 


1. 


re 


The return to the service of a summons in the original 
action may be impeached in a proceeding to revive the judg- 
ment, Johnson v. Corpenter........ Bi bci ep pdralia cS, anetanarer es,cor3 bes 


. Under sec. 370 of the code, affidavits are admissible to 


impeach the return to the service of summons in proceed- 
ings for revivor, Johnson v. Carpenter. ....ccsccccccrnee 


. The successor of a deceased judgment creditor may, after 


the expiration of a year, revive a judgment by a bill or 
a supplemental petition. Keith v. Bruder..... faleeelsaseceetes 


Petition to revive judgment held sufficient. Keith v. 
BUGEN Go Siso25 a ase areehis ote boa S08 WKio 88 She OLS Selene ee E NE Oe eC Se 


An appeal without a superseadeas does not prolong the life 
of the judgment lien. Harvey v. Godding..........seee0- 


The provision of sec. 509 of the code, relative to a judg- 
ment lien dating from the filing of a mandate, has refer- 
ence to the special mandate required by sec. 594, where 
the supreme court renders such a judgment as the lower 
court should have rendered. Harvey v. Godding.......... 


A sale of realty under an execution issued on a dormant 
Judgment is void as to one who acquired title from the 
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judgment debtor during the life of the judgment lien. 
Harvey Vv. GOUGING... 6. ccc cccccnancwcvenecsvvesesceveses 


. An attachment lien is merged in that of the judgment, and 


ceases to exist when the judgment becomes dormant. 
Harvey Vv. GOdGIing .. ccc ccc ccccccnccc ccc cs sete resescueves 


. The district court cannot, after the term, amend a judgment 


10. 


11. 


12. 


13 


14. 


as to costs, except under sec. 602 of the code providing 
for vacating or modifying a judgment. Meade P. H. & 
DOG Ve TIO Ses 69S FRO ES AEE TR RK SHAE TORTS 
An interlocutory order may be vacated at a subsequent 
term without compliance with sec. 602 et sequitur of the 
code. Godfrey v. Cunningham....... ou iie Saranke he Sie, oreo ndiette ia wh“ ai 
Where there is an answer setting up a valid defense, that 
defendant fails to appear when a cause is reached does 
not entitle plaintiff to judgment without proof, unless the 
facts admitted make out a case in his favor. First Nat. 
Bank v, Sutton M. CO... ccc cece ccc cece eee ee ce eee e eens 
The provisions of sec. 602-609 of the code apply to original 
actions in the supreme court, and it has no power to set 
aside a judgment and allow the amendment of a petition, 
in its discretion, after the term. State v. State Journal Co.. 
Although separate decrees are entered after consolidation 
of suits to quiet title, they are, in effect, one decree, and an 
order vacating one vacates both. Schallenberg v. Kroeger.. 
Error cannot be predicated on an order correcting a revord 
of a decree, making it show expressly what it shows by 
necessary implication. Schallenberg v. Kroeger.........65. 


Judicial Sales, 
1. 


Where a judicial sale is fairly conducted in conformity 
with the decree it will be ratified. Omaha L. & B. 
ASSN V. HENKEE...ccccescccccscc crv ecrerccrecetecscereees 


. Where a judicial sale ig so conducted that one of the parties 


is prejudiced without fault on his part, the court may deny 
confirmation and set aside the sale. Omaha L. & B. 
ASSN VY. HENdEE....eceeeenccees Ge scalinstd: a's tile ehcarasort se lave reyeocaveaeiace 


. A motion to set aside confirmation of a judicial sale is not 


waived by filing a motion to set aside interlocutory orders. 
Godfrey Vv. CUNNingnam.....cccccecccccenccecceetsesceece 


. A purehaser at a judicial sale, at which certain apparent 


liens have been deducted in the appraisement, is estopped, 
after confirmation without objection, to dispute their 
validity. State v. Several Parcels of Land.........+.eees. 


. Lands used as a single tract may for judicial sale be 


appraised together. Moore V, N€CCE.. +e ererreererernres 


909 


289 


385 


462 


596 


T71 
738 


738 


12 


12 


462 


647 


0} 


910 


Jury. 


INDEX. 


When the regular panel of petit jurors is quashed the district 


court may order jurors to be summoned under sec. 664 of 
the code. Russell V. State... ccc ccc ene nrc cece eees 


Justice of the Peace. 


1. 


Defective notice of a conditional order vacating a default 
judgment does not deprive a justice of jurisdiction over 
the subject matter. Brainard &€ Chamberlain v. Butler, 


. An objection to jurisdiction over the subject matter is a 


waiver of objection to jurisdiction over the person. Brain- 
ard & Chamberiain v. Butler, Ryan & C0... ... 0 ccc cee eee 


. An informal entry of a judgment by a justice, held sufficient 


as against a collateral attack. Nelson v. Schmoller........ 


Landlord and Tenant. 


1 


Mana mnnanuen Af Anmaewnn Far crean fetle erithhnlaing nace 
au0 MCASUPC Ol GaMOaSts 1Or Wrongiuay Wienlicsaing pos 


ession of leased premises is the rental value less the rent 
reserved by the lease. Shutt v. Lockner...........e ee eeee 


. For wrongfully withholding possession of leased premises, 


special damages may be awarded, where they are certain 
and the natural result of the wrong complained of. Shutt 
VU. LOCKNET.....2.665 £704 RS ERG Dp EAA EN ORDER aa guste 


. A vendee of land in the possession of a tenant takes sub- 


ject to the unexpired term. Stone v. Snell............055. 


. Where a lease provides that the lessor may sell any part of 


the land by making a corresponding reduction in the rent, 
he may dedicate a part thereof to the public for a high- 
way. Segear v. Westcott... . 0 cc cc cree cece cee etree eee nnee 


. Although a lease provides that a violation of a restrictive 


clause shall work a forfeiture, and although upon vio- 
lation plaintiff declares a forfeiture, yet, so long as defend- 
ant refuses to recggnize the forfeiture and remains in 
possession under the lease, the restrictive clause is enforce- 
able against him. Schlitz Brewing Co. v. Nielsen...:.... 


. Where a lease provides that no beer save that of particular 


manufacture shall be sold on the premises, that the excepted 
beer cannot lawfully be obtained does not annul the restrict- 
ive clause of the lease. Schlitz Brewing Co. v. Nielsen..... 


Where a lease providing that no beer except of a certain 
manufacture be sold on the premises is lawful, that the 
Jessor is a member of a combination formed to control 
trade in some product is no defense to a suit to enforce 
the restrictive clause. Schlitz Brewing Co. v, Nielsen...,,. 
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Lfbel and Slander. 
1. To charge a woman with being a lewd character and with 
keeping a gambling room is actionable per se, Battles 
D. LYSGON ois ae OR EA TAS EE AEN KES SEARS RA ERS 
2. Unless words on which a charge of slander is based are plain 
and unambiguous, the meaning intended by defendant and 
the understanding of those hearing him should be left to the 
jury. Battles v. TYSON... ccc ccc cece eee ce nec ccceeecesens 


Limitation of Actions. See QuirETING TITLE, 2. TAxXaTION, 12. 
That certain plaintiffs in an action to quiet title are minors, 
who claim title through descent, does not toll the statute 
of limitations where it had commenced to run during the 
lifetime of their ancestors. Lyons v. Carr.....ssceeones 


Malicious Prosecution. 


911 


563 


563 


883 


1. An action for malicious prosecution of a civil suit cannot 


be maintained if there was probable cause. Cobbey v. 
State  JOUTnal: CO. soca eis he oe cca ha tiews vede eb ade Saaeees 


2. Both malice and probable cause must exist to justify an 
action for malicious prosecution. Cobbey v. State Jour- 
nal CO.........06. Br eter arandioae seats Aes, Salted dt wentola wrerasere'e rakes aural 


3. A judgment in a civil suit or a conviction in a criminal 
suit is prima facie evidence of probable cause. Cobbey v. 
State Journal Co....... CRP ETM GE Pastas geese ee a ine tajaie ae eee erg 


4. A suit attacking the constitutionality of an act authoriz- 
: ing the purchase of statutes, held not without probable 
cause. Cobbey v. State JOUrnal CO... ..ccecccccccccececece 


Mandamus, 
Mandamus will not lie to compel a county to repair a bridge 
on a county line without notice to both counties under sec. 
116, ch. 78, Comp. St., and the counties must be joined in 


the action. State v. Smith.......... Siéveiare scalars pais staccreels 
Marriage. 

Evidence held insufficient to show a common law marriage. 

Moore v, Flack....... oe eeecsceces Rete Seer eee seers 


Master and Servant. 
1. A servant engaged in a hazardous occupation assumes the 
risk of injury from all its obvious dangers. Anderson v, 
“ Union Stock Yards CO... ccc ccc ce cece ce cece teen eceeace 


2. Evidence in action for injuries held insufficient to support 
verdict for plaintiff. Anderson v. Union Stock Yards Co.... 


3. In an action for damages caused by alleged defective ma- 
chinery, evidence of the defective condition immediately 
before and after the accident is admissible. Union P. R. 
CO, V, EGMONGSON 2... cece cece cece cn cee ce eeescerepecpepes 
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4. It is error to hold, as a matter of law, that an employee 


24 years old, of average intelligence, is chargeable with 
knowledge that to throw a bucket of water into the fire 
box of a smelting furnace, is liable to result in a danger- 
ous explosion, where there is evidence that he acted in 
obedience to an order from the foreman. Malone v, Ameri- 
CON Bo EB Ri OO a ssicin 6 iin 8 188 we tle teieree scents oie wes ede te seit 


Mechanics’ Liens. 


1. A materialman, to be entitled to a mechanic’s lien, must 


contract with the owner or his authorized agent. Meade 
P, H. & G00. 0. ITwine cc ccc cee eens Pevensey awe 


. Where a vendor and vendee cooperate in plans for the 


erection of improvements upon real estate covered by their 
agreement, the interest of the vendor, as well as that of the 
vendee, is bound for the payment of liens for labor and 
material. Guiow v. Ryckman..... fi Sle ioneiare Siareracd Garaiena ls cafe id avetar 


. Where a contract is complete and for a specific sum, and 


is filed with the statement of the lien, a more detailed state- 
ment of the account is unnecessary. Guiou v. Ryckman.... 


. In an affidavit for a mechanic’s lien, if there is enough in 


the description to enable a party familiar with the locality 
to identify the premises with reasonable certainty, it is 


sufficient. Guwiow v. RyCKhKMAN — ..iscsccccscccecccnceeeaes 
. Evidence held sufficient to show the filing of certain liens. 
Guiou v. Ryckman..... wee sibs eseROO1d Bibione a sejarajieceereneia lenesiare-O rete ,, 


Mortgages. 


1. In foreclosure plaintiff must allege and prove, as against 


the owner of the equity of redemption, that no proceedings 
at law have been had to recover the debt secured by the 
mortgage. McDowell v. Markey.........ccc ccc eencccanees 


. Though by stipulations in a trust deed the legal title and 


right of possession may be conveyed to the trustee, the 
equity of redemption can be extinguished only by judicial 
foreclosure. Kirkendall v. Weatherley......cccceececeeees 


. When by stipulations the legal title and right of possession 


of land are conveyed to a trustee in a trust mortgage, the 
trustee may, with the acquiescence of the mortgagor, with- 
out fraud, convey such legal title and right of possession to 
the mortgagee in discharge of the debt, and a conveyance 
by the morigagor to the mortgagee with intent to extinguish 
the equity of redemption will have that effect. Kirkendall 
Da WEGUHer ley sc sso 3 Sie Sic sia Digain & aye SaLE a A) Hoes, BA laa ieee aN 


4. The right of redemption and the right to extinguish that 
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right by judicial foreclosure are reciprocal. MecCague v. 
FOOT ss She eine eb anew . 


. Under a foreclosure and gale, where an equity of redemp- 


tion in a part of the premises is not extinguished, the plain- 
tiff, being the purchaser at the sale, or his grantee, may 
foreclose the unextinguished equity of redemption for an 
unpaid residue of the debt. McCague v. Eller 


. Where a mortgage authorizes the mortgagor to make sales 


or leases for the benefit of the mortgagee, a sale or lease 
under such authority is binding on the mortgagee and those 
claiming under him. Sammons v. Kearney P. d& I. Co...... 


. In a suit to foreclose a mortgage authorizing the mortgagor 


to make leases for the benefit of the mortgagee, where the 
lessee is a party asserting the priority of his lease, the 
validity of the lease is a legitimate subject of adjudication. 
Sammons v. Kearney P. & I. Co 


. A mere purchaser of the equity of- redemption of mort- 


gaged lands is given all the protection intended by sec. 16, 
ch. 78, Comp. St., if he is permitted to deal with safety 
with one who appears by the record to be the owner of a 
mortgage securing a nonnegotiable debt. Bettle v. 


913 


531 


580 


580 


THCAGEN. . cc cece cece nen eeees Gis Gesete alts wuslorSse tudes aie elev Soca oo tngse 795,799 


defendant to prove that the original mortgagee, to whom 
payment was made, was acting as agent of an assignee of 
the original mortgagee whose assignment was recorded. 
Bettle v, Tiedgen....... rece ecccvecees Bea Bea ova iuavanaceter stars 


Where a purchaser of the equity of redemption makes pay- 
ment to the original mortgagee, after assignment of a 
mortgage duly recorded, and the original mortgagee fails 
to pay over to the assignee, such payment to the original 
mortgagee will not discharge the debt. Bettle v. Tiedgen.. 


Municipal Corporations. 


1. 


A judgment in a proceeding under sec. 101, art. I, ch. 14, 
Comp. St., to detach territory from a municipality will not 
be reversed in the absence of a showing of mistake of fact 
or law. Gregory v. Village of Franklin......... oo 6: isis ean 


. That the owner of unplatted agricultural land tacitly sub- 


mitted to its inclusion in the incorporated limits of a 
village does not estop him from proceeding under the stat- 
ute to have it disconnected. Barber v. Village of Frank- 
BN ccc cc cc cee cece cence rete eee eee nese ee teresa e earns seeee 


3. A city is not liable for damages from a defective crossing 


61 


. Answer in a foreclosure suit held insufficient to entitle ? 
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from private property into a public street. City of McOook 
D2 -POTSONS ive ics oocticasal ehh sae SesNeS ARNG G8 SRS asc ata Serodereteberdre yahs 132 

4. In an action for damages for a personal injury, an instruc- 
tion that a city is liable for negligently permitting a walk in 
general use by the public over property not shown to be 
within the corporate limits to be in a dangerous condition, 
held erroneous. City of McCook v. Parsons...........00005 132 


5. Sec. 107, ch. 17, laws 1908, does not require the presentation 
to the city council of a claim for damages for a personal 
injury, and an appeal, but an original action may be main- 
tained therefor. Nicholson v. City of South Omaha........ 710 
6. It is not knowledge of a defect in a walk that precludes 
recovery, but want of care. Nicholson v. City of South 
OU GRG: 53.066 sb oie BR STATO are ES oda Bie ed oh RES OR Ewe 710 


7. Notice to city of assignment of salary of a city official must, 
under sec. 7453, Ann. St., be in writing and be served on the 
mayor, or acting mayor, or in the absence of both on the city 
clerk. Gordon v. City of Omaha..... ila cee athe oye See seeseee 556 


8. Evidence held insufficient to support finding that appellant 
was paid a consideration for signing a petition for local 
improvements, and thereby estopped from questioning the 
assessment therefor. State v. Several Parcels of Land.... 707 


9. Under sec. 2, art. I, ch. 14, Comp. St. 1903, the mayor 
and council of a city of the second class may change the 
number and boundaries of its wards, subject to the limita- 
tion therein contained. Tattersall v. Nevels.......esese+ 848 


Negligence. 
1. The doctrine of imputed negligence does not apply to one 
{njured while in a private vehicle, where no privity exists 
between the injured person and the owner or driver of the 


vehicle. Loso v. Lancaster COunty........ 0 sees eeeeeeee 466 
2. Contributory negligence is usually a question for the jury. 
Nicholson v. City of South Omaha........--- sie: Scsvelesaeescarse 010 
_ New Trial. 


1. Newly discovered cumulative evidence, held sufficient ground 
for a new trial, where it is highly probable that it will 


change the result. St. Paul Harvester Co. v, Faulhaber.... 477 
2. Secs. 316-318 of the code relating to a motion for a new 
trial are mandatory. Carmack v. Erdenberger......e.-- 592 


3. A court has no authority to rule on a motion for a new 
trial not filed, in anticipation that such motion may be 
subsequently filed. Carmack v. Erdenvderger.....seceseees 592 


4. Where two defendants made separate answers, the court 
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Hew Trial—Concluded. 
directing a verdict for one and against the other, a joint 
motion for a new irial, the verdict being good as to one 


defendant, held properly overruled. Fredrickson v. Schmitt- 
TOER. ccccrecccecovoces 


Dem sw rewer rere eseoawaresereressereor 


Notice, 


“Omaha Daily Record” held a newspaper, within the mean- 
ing of section 497 of the code. Merrill v. Conroy.......... 


Nuigance. 
A party complaining of a public nuisance is not entitled to 


relief by injunction, unless he shows special injury to 
himself. Letherman v0, Hauser... scceccees 


ee) 


Obstructing Justice. 
1. An information for attempting to corrupt a witness must 
allege that the person sought to be corrupted was a witness; 
that the defendant knew such person to be a witness, or 
must state such facts as show conclusively that the defend- 
ant had such knowledge. Gandy v. State 

2. One not summoned or recognized as a witness in a pending 
suit, and who is not acquainted with either of the parties 
thereto, and has no knowledge of any of the facts, is not 

a witness within sec. 164 of the criminal code. Gandy 
DM. BlATE. . ccc ccc reece ceecves 


3. On the trial of one charged with attempting to corrupt 
a witness, held reversible error to allow evidence tending 
to show that defendant offered a person money to steal a 
written instrument called a power of attorney, where the 
information contains no such charge. Gandy v. State.... 


Partition. 

1. After filing a stipulation that an order of sale in partition 
be vacated, a confirmation without a disposition of tie stipu- 
lation is an irregularity under sec. 602 of the code. God- 
Frey V. CUNNINGHAM... ccerccsereccerercreeeserseasereaes 

2. Motion to vacate confirmation of a sale in partition for irreg- 
ularities under sec. 602 of the code held sufficient. Godfrey 
VD. CUNNINGHAM, .ccvaceccccrscnecrescssvesscccererevsesons 


Partnership. 
Where a partnership is the owner in fee of real estate, each 
member hag a freehold interest. Tattersall v, Nevels...... 


Pleading. See Trusts, 2. 
1. A petition alleging a verbal building contract and partial 
performance, and claiming damages for defendant’s failure 
to perform is not subject to demurrer because it falls to 
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allege the time within which the contract was to be per- 
formed. Stansbury V. StOTer. cc. cece cece cece et eenes 67 


2. Petition held to state a cause of action for relief against 
an order of the probate court alleged to have been procured 
by fraud and imposition. Weeke v. Wortman............ «. 407 


3. Petition in an action for damages for sale of horses infected 
with glanders, held not demurrable. Canham v. Brueg- 
MGI esis hater Saige Hea ees ore CEI elev Sale a ieee dale cals rae aie Mecsas 436 


4. Petition held not to state a cause of action for maliciously 
conspiring to injure plaintiff's business. Cobdbey v. State 
JOUTNAL CO.... se cee cee eaee o Sinreia Sfeececdcore shahietle 62a wise tatalowie Sinte%s 626 

5. Answer in a personal injury case against a street railway 
company held to tender the issue of contributory negli- 
gence. Lincoln Traction Co. v. Brookover......c.ecececees 221 


may be pleaded in general terms without alleging juris- 
dictional facts. Lear v. Brown County........cccenenes oe. 280 
7. Permitting amendment of defective pleadings during the 
progress of the trial held not prejudicial. Rusho v. Richard- 
SOM: ce sro eescaraisieis sie wiea wrigngyrave trie eines bee ecaterh eleliece sig leleeterase uslecwieaielece 360 
8. Demurrer for misjoiner of causes of action held properly 
sustained. Strawn v. First Nat. Bank... .... ccc cee ee eeee 414 


9. Objection to admission of evidence on the ground that the 
petition does not state a cause of action may be taken at 
any time during the trial, and is not waived by answer or 
failure to demur. Gordon v. City of Omaha.........+..045 556 


10. Where objection to evidence on ground that the petition does 
not state a cause of action is sustained, and plaintiff elects 
to stand on his petition, judgment should be entered for 
defendant. Gordon v. City of Omaha.........46- oiatees .. 556 


Principal and Agent. 

1. Evidence held to sustain finding of agency. Howard v. 
Omaha Wholesale Grocery CO... ccc cece cece ete e eee eetees 116 

2, An agent cannot ratify his own unauthorized acts. Dris- 
coll v. Modern Brotherhood of America....... Rls vegsia craton euagers 282 

3. An agent is not liable on a contract made for his principal 
where the other contracting party contracts intending to 
hold the principal. Meade P. H. & L. Co. v. Irwin Socks eects 385 


4. When defendant is sued for an accounting for goods under 
a contract of agency, he may, under a general denial, 
show the goods were received under another contract. 
Aeme Harvester Co. v. Curl€@.. ccc cc cc cece nce ne eee 666 
5. An agent cannot avail himself of any advantage his agency 


INDEX. _ 91t 


Principal and Agent—Concluded. 
may give him to profit out of the subject of the agency. 
State v. State Journal CO...... 6. ccc cece cee eee eeee 752 


6. A contract of the state with defendant to manufacture the 
supreme court reports, the plates to become the property 
of the state, did not constitute defendant the agent of the 
state. State v. State Journal C0.... 2. ccc cect eee enone 752 


Principal and Surety. 
1. Where a bonding company, with knowledge of an informality 
in the execution of a bond by its agent, retains the pre- 
mium, it is estopped in an action on the bond from urging 
such informality as a defense. Farmers & Merchants I. 
Co, v. United States F. & G. CO... ccc ccc ccc cece eee ences 144 


2. To determine the rights of a surety on the bond of a build- 
ing contractor, held that the building contract and the bond 
should be construed together. First Nat. Bank v. School 
District ..... avelinnenatorlexenet sh sok o:isce sve/oxeonei Se Sta Sune Sash asbterenatede Ge 570 


3. Where a contractor defaults and the surety completes the 
building, he is not an assignee as to the reserve in the hands 
of the owner, but an original party to the trilateral con- 
tract. First Nat. Bank v. School District......... seisis ego DLO 


Process. See JUDGMENT, 2. 
Under sec. 65 of the code, if an action is rightly brought 
in one county, summons may be issued to another county 
for service on a corporation. Cobbey v. State Journal Co.. 619 


Public Lands. 
1. The title of the United States is divested by grant in 
presenti of all lands within the place limits of a railroad 
aid grant, and subsequent proceedings affecting the patent 
in the interior department do not suspend the statute of 
limitations. Wiese v. Union P. BR. Cd... ccc cece cee aee 40 


2. The acts of congress granting lands to the Union Pacific 
and Sioux City & Pacific railroads transfer a present legal 
title, when the terms of the grant are complied with, and a 
patent to such land, when issued, relates back to the date 
of the grant. Wiese v. Union P. R. Co....... seca weraasras’ AO, 


3. A lessee of school lands or his assignee under ch. 74, 
laws 1883, may redeem from a forfeiture at any time before 
the lands are resold or released. Hile v. Troup............ 199 


4. An assignment of a lease of school lands executed prior 
to the act of March 5, 1885 (laws 1885, ch. 85), is not 
affected by the provisions of that act requiring assignments 
to be recorded. Hile v. Troup... ..cccc cc cceceeces ag tases 199 
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Quieting Title. See LrarraTion oF ACTIONS. 


1. 


Evidence in suit to quiet title against mechanics’ liens 
held to sustain decree for plaintiffs. McMaster v. Douthit.. 


2. The statute commences to run against an action to quiet 
title under sec. 57, ch. 73, Comp. St., from the time the ad- 
verse claim attaches. Lyons v, Carr..... Pde sel aie ae teveve 

Railroads, 


1. 


10. 


Rape. 


Where a railroad corporation succeeds to the property and 
rights of another by foreclosure sale, it is not answerable 
for its general debts. Lincoln Township v. Kansas City 


. Where a railroad company for many years has permitted the 


public without objection to cross its tracks at a certain 
point, not a public crossing, it owes the duty of reason- 
able care toward those using the crossing. Union P. R. 
CO. Be CONRNOUY «ie 62a e5 il 6 ie a8 0 669 RAE RO ew eae OV AES OM 0 Bele 


. Warning of the approach of a train at a crossing by ringing 


the bell and sounding the whistle held not of itself to show 
due care on the part of a railroad company. Union P. 


R. Co. v, Connolly........cee B28 nA ae ab ig awe eSNG 94.88% ois 
. Facts stated held to warrant inference of negligence. Union 
P. R, CO. v. COMNOMY. . cece cece cc eee eeeenes Ste da tne es tiese ino 


An instruction as to the duty of a person at a railway 
crossing to look and listen for approaching trains held 
proper. Union P. R. Co. v, Connolly... ccc cee eee eens ote 


. Evidence held to sustain finding that plaintiff was injured 


by reason of defendant’s negligence, and that plaintiff was 
not guilty of contributory negligence. Union P. R. Co. 
5: SO ONN OMY! ieee o ssssietiv es nce amiaibsaie ata se wad Waa eae w eee Ok & 


. Evidence in an action for personal injuries held insufficient 


to sustain judgment for plaintiff. Clinebell v. Chicago, 


. A railroad company is not liable for injuries caused by a 


team taking fright at the ordinary operation of a train. 
Clinebell v. Chicago, B. &d Q. R. Co..... WN Cag wieneiduol as ahevs erage 


Whether a railroad company was excused for not fencing its 
track at an unincorporated station held a question for the 
jury. Rosenberg v. Chicago, B. dé Q. R. Co....... seewevene 


A landowner may recover damages against a railway com- 
pany for negligently maintaining an insufficient culvert, 
whereby his lands are flooded, although he may have re- 
covered damages for the location of the road. Chicago, R. 
Ty OR? Re GOs. Oi: BGs So ones tie shaw taeie ade alee ee rr 


See CriminaL Law, 10. 
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Real Estate Agents. See Broxkens. 


Replevin. 
1. In an action of replevin, wkere defendant pleaded breach 
of warranty, evidence held to sustain judgment for defend- 
ant. Port Huron Machinery Co. v. Bragg.........ccceeeee 


2. Evidence in replevin action held sufficient to show pur- 
chaser had knowledge of fraudulent intent of sale. Rusho 
v. Richardson .........6.. See Secahice asa sce eraiet ged biSW. Stoo ete erate anes 


Reports. See Contracts, 10, 15. 


Sales. 
1. Under defense of fraud, negotiations may be traced to their 
inception, where the evidence thereof tends to establish 
such defense. Hauptman v. Pike... ... ccc cece cece eee cnee 


2. Where the defense to an action on a note is false repre- 
sentations in the sale of personalty, that such representa- 
tions were made two days before the sale will not justify 
exclusion of evidence thereof. Hauptman v. Pike......... . 


3. Repudiation by the vendor of a substantial condition of a 
contract of sale on his part to be performed will justify 
rescission by the vendee. Rownd v. Hollenbeck...... a drel aye 


4. Evidence held to sustain findings. Rownd v. Hollenbeck.. 


5. A bill of sale in payment of an antecedent debt, if taken in 
good faith, is valid. Starr v. Dow...........cceveeev eves 


6. Relief for fraud will not be granted by rescission or dam- 
ages, where complainant has sustained no pecuniary dam- 
ages, nor been put in any worse position. Marquis v. Tri- 
SlAbC LANG: CO. iie.s, Uc aie oc og ee Soe ee ed icee Sativa Ee ees 


7. Petition in a suit to rescind a sale for fraud held demur- 
rable. Marquis v. Tri-State Land Co....... cc. ccc cece eens 


8. Where a purchaser has advanced money in part perform- 
ance of a contract, and refuses to proceed, the seller being 
ready and willing, he cannot recover the money advanced; 
but to subject the purchaser to the forfeiture it should 
clearly appear that he has abandoned the contract. Trawer- 
man Vv. Nebraska L. & BF. CO... cc ccc ccc ccc cece cee seencvcns 


9. The creditors of a vendor who has made an illegal sale 
of his property cannot seize the same unless they can show 
that its transfer was prejudicial to their rights. Johns 
& Sandy v. Reed..... ccc eee eeae Sere Sines e ia Ashe tgs 


10. Where the illegal use of property is not in contemplation 
at the time of sale, a subsequent unlawful use does not 
render the sale illegal. Johns € Sandy v. Reed............ 


11. A condition in a contract of sale, whereby the title is to 
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Sales—Concluded. 


12. 


13. 


14. 


15. 


remain in the vendor until the price is paid, is void as 
against purchasers and judgment creditors of the vendee 
in actual possession, unless in writing, signed by the vendee, 
and recorded. Johns & Sandy v. Reed..... avelicnadetehiuxieletere case 


Where plaintiff gave his note for a horse, which was taken 
on a cnattel mortgage, and his note had been transferred 
to a good-faith purchaser, held that he might recover from 
defendant the amount of his note and interest. Caproon 
O. MUtCnel. ace awk oR ee RE es ach dara t-Sieelevatesr 


A vendor, by suing on a note given for a machine, by the 
terms of which title is not to pass until] full payment, 
held to have waived his title. Fredrickson v. Schmittroth.. 


Where, after commencement of suit on a note given for a 
machine, the vendor takes possession by consent to repair 
it and deliver it to the surety on the note under a contract 
with the surety onlv, and fails tn redeliver it, the vendec is 
discharged. Fredrickson v. Schmittroth..... SRIORS a ae ee ee 


Where vendee refuses to receive goods contracted for, the 
measure of damage is the difference between the contract 
price and their reasonable market value ut the time and 
place of delivery. Allen V. RUShfOTtH....cccccssccceccees 


Schools and School Districts. 
Prior to the act of February 26, 1879 (laws 1879, p. 170), 


providing for the issuing and payment of school district 
bonds, territory detached from a school district, which 
was subject to an indebtedness, could not be held liable 
at the suit of a creditor, except on allegation and proof 
that there was not enough property in the district originally 
liable to pay the indebtedness. Manahan v, Adams County, 


Seduction. 


1. 


In a prosecution for seduction, evidence of specific acts 
of lewdness of the prosecuting witness is incompetent. 
Russell Vv. State... vccccccccvcrcavrcvvccccesccstarctaces 


. Evidence of repute for chastity should be confined to gen- 


eral reputation for chastity. Russell v. Staté............ 


. A teacher’s certificate held by the prosecutrix at the time 


of an alleged seduction is not competent evidence of repu- 
tation for chastity. Russell v. Staté....... cc cece eee eee 


. The crime of seduction is not complete unless the illicit 


intercourse is had under promise of marriage and the 
promise must be an unconditional one. Russell v. State... 


. The requirement of the ‘statute that the evidence of the 
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Seduction—Conclude.l. 


6. 


prosecutrix must be corroborated relates both to the illicit 
intercourse and the promise of marriage. Russell v. State.. 
The circumstances relied on as corroborating the prosecut- 
ing witness as to the promise of marriage must be of such 
probative force as to equal the testimony of a disinterested 
witness. Russell v. State... cc. ccc cece eee eee een eee 


Specific Performance. 


1. 


In a suit for specific performance, an express repudiation 
of and refusal to perform a contract by one party, held 
to excuse the other from any subsequent formal tender. 
SONNSOM Ds FLEIGGING bong ace Cea fe NSS eee CRASS BENS ERE RE 


. It is not indispensable in a suit for specific performance 


that plaintiff should have been capable of performance when 
the contract was entered into, if he was able and offered 
to perform as stipulated in the agreement. Johnson v. 
AG OINS. ess a aeis Bld ete Hard LO eee wine oT ge oe Nea eee 


. Evidence in a suit for specific performance reld to sustain 


decree. Nealon v. McGargill..... cece cece ee een eee 


. Evidence in a suit for specific performance held not to sup- 


port decree. Steger v. Kosch......... eB Sin Savevelin tan ote lal cbres ce 


. Evidence held to support decree for specific performance. 


Beam v. BEAM... .ccccscccccvcccseccsvacsees Jee ne Mat Dee 


Statute of Frauds. 


1. 


Continued possession by a tenant is not such part perform- 
ance of a verbal contract for the purchase of land as to take 
the case out of the statute of frauds. Steger v. Kosch..... 


2. Under sec. 5, ch. 32, Comp. St., as amended in 1903, an oral 


contract for the Jeasing of lands for more than one year 
js void. Thostesen v. Dorseé.......... bie Wiehe Bivins jee wees ‘<eee 


Statutes. : : 
1. Sec. 3171, Ann. St., enacting a penalty for selling glandered 


horses, held not superseded by secs. 3174-3177, an act to 
prevent the importation or selling of any domestic animal 
afflicted with a contagious disease. Canham v. Bruegman.. 


2. An enrolled bill, as found on file in the office of the secre- 


tary of state, bearing the signature of the legislative officers 
and approved by the governor, is prima facie evidence of 
its passage. Stetter v. State.....-..ceeeeeee whreiaguaew es eie% 


Taxation. See ConsTiTcTIonaAL Law, 1. 
4. A fraternal beneficial association held not a charitable as- 


sociation, whose funds are exempt from taxation. Royal 
Highlanders v. State. .... ccc ce cece cee ener eee ene tren neee 


2. Where the legislature has passed a new revenue act chang- 
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Texation—Continued. 


10. 


- 
lea 


12. 


ing methods of procedure, the courts in construing its pro- 
visions are not bound by any administrative construction 
of the former revenue law. Royal Highlanders v. State... 


. In taxation of credits, a fraternal beneficiary association 


is entitled to set off the amount of its outstanding benefici- 
ary certificates against securities devoted exclusively to the 
payment of such certificates. Royal Highlanders v.:State.. 


. Where a county board has levied the full amount of tax 


allowed by law for a county general fund, and designedly 
levies an excessive bridge tax and transfers a large part 
thereof to said general fund, the tax transferred is illegal. 
Lincoln County v. Chicago, B. & Q. BR. CO... .. ec cece eee 


. In an action to recover an illegal tax paid under protest, 


the county must show what portion of the tax was legal. 
Lincoln County v. Chicago, B. € Q. R. Co....... ccc ee eee 


marinas Saw meh Pan 
. A eannty must levy taxes required for certain puipuses 


each year, and that its funds have been illegally diverted 
in the past does not relieve it of such duty. Lincoln County 
v. Chicago, B. dé Q. R. Co....-..005. Satostaleanie steve atatig loc toa ose 


. Under sec. 66, ch. 73, laws 1903, providing that grain brok- 


ers shall be assessed on the average amount of capital 
invested for the preceding year, held that taxing a grain 
company on its real estate and otber tangible property, on 
its average capital, and also on the grain in its elevators 
on the first day of April, is, to the extent of the grain so 
assessed, double taxation. Central Granaries Co. v. Lancas- 
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. Under sec. 66, ch. 73, laws 1903, the average capital of grain 


dealers is to be assessed in addition to the tangible prop- 
erty. Central Granaries Co. v. Lancaster County.......... 


. Under sec. 66, ch. 73, laws 1903, the average capital of grain 


dealers is the excess of such capital over real estate and 
other tangible property. Central Granaries Co. v. Lancas- 
COP  COWNEY: 55s 8 ok a WSS E55 ges Gee es wba eS less eis Geae a8 ole e eo. 


Average capital of grain brokers cannot be found by adding 
the amount of purchases or sales and dividing the sum by 
an arbitrary divisor. Central Granaries Co. v. Lancaster 
COUNTY 6. ccc wceceee eis yarnse, eke eis le Wiavoreeine Bs Aad oe Taerars etenbsecee ants 


Average capital of grain brokers is the average of cash and 
all other property; and excess of average capital over real 
estate and other tangible property is to be added for as- 
sessment. Central Granaries Co. v. Lancaster County...... 


A suit to foreclose a tax sale certificate may be commenced 
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Taxation—Concluded. 


18. 


14, 


15. 


16. 


17. 


18. 


19. 


20 


21. 


at any time within five years from the date when redemp- 
tion from the sale may be made by the owner. Mead v. 
Brewer ...cceseeee ree, Tree eee ee ee ee ee ee eee 


Where the holder of a tax sale certificate purchases from 
the owner the patent title, his tax lien is merged in the 
legal title, and he cannot assert it in hostility to another 
tax lien. Mead v. Brewer... ...cc ce cece ec weanee Ga dase’ 


Where a suit by a county to foreclose a tax lien has pro- 
ceeded to decree and sale, the taxpayer’s right to pay the 
tax to the county treasurer is superseded by his right to 
redeem. Squire v. McCarthy..... sane aiaseiahe acess Sistem witrg Soe 


Where a county foreclosed a tax lien without a tax sale, 
held that the acceptance of the taxes before confirmation of 
sale under the decree is a satisfaction of the decree so far 
as plaintiff is concerned, and that he may have the sheriff’s 
deed set aside, the land being still in the hands of the orig- 
inal purchaser. Squire v. McCarthy..... ashtisare $ esetetiercee on 


In such case, the loss, if any, is attributable to the negli- 
gence of the county treasurer, and the wrongful act of 
the county in prematurely foreclosing its lien. Squire v. 
MOCO OTINY i356. 555ssid's sans Pee aie HRSA BES ees ee BS ia erre ertecs eg, wa iene 


The expression “money deposited in bank,” as used in sec. 
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4 of the revenue act of 1903, includes money on general. 


deposit in bank. Critchfield v. Nance County..... Wlesere erere ane 


On appeal from a board of equalization, the cause must be 
tried on the questions raised by the complaint before that 
tribunal. First Nat. Bank v. Webster County...........0.0. 


An assessment of property as ultimately fixed by the board 
of equalization should not be disturbed on appeal unless 
clearly erroneous. First Nat. Bank v. Webster County..... 


Where a bank owns real estate of a greater value than shown 
by its books, such excess should be considered in fixing the 
value of the stock for assessment. First Nat. Bank v. Web- 
ster County ...... Pesdheiele ae ie seas etaenes SecA bale ate Sisiee Bipteceres ee 


National banks are the agents of their stockholders for the 
purpose of listing their stock in such banks for taxation and 
paying the tax thereon. First Nat. Bank v. Webster County, 


Trespass. 
Several owners of animals who have constituted of them a 


joint herd are jointly liable for trespasses committed by 
puch herd. Wilson v. White...... ccc ccc ccc cece sec eeeces 
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‘Trial. 
1. 


10. 


11. 


12. 


13. 


INDEX. 


See APPEAL AND Hrror. CrIMINAL Law. 

In a case tried to the court, the presumption obtains that 
the court considered only competent and relevant evidence. 
Citizens Ins. Co. v. Herpolsheimer 


. Request that the issues made by the answers of certain de- 


fendants and those made by the answer and cross-bill of 
another be tried separately held properly denied. Citizens 
Ins. Co. v. Herpholsheimer...... ansiieussuetwels: dua levaly bee Payers aso o 


. Where an order allowing an amendment at the trial recited 


that it would be considered a8 denied by the plaintiffs, held 
that a motion for judgment on the pleadings as amended 
was properly overruled. Citizens Ins. Co. v.. Herpolsheimer, 


. Where an answer to a question is excluded, but substan- 


tially the same matter is received in answer to a subse- 
quent question, the error, if any, is cured. Union P. R. Co. 
Di CONROY ving eb 6 a 8 aah ate hes le bie Wih se le gis Tine Hee Deed eles 
Flanagan. », Fabens 


. A mere statement by the foreman of a jury in open court 


that the jury have agreed is not a verdict. Union P. R. Co. 
DD CONN OT oscsa eo eR SP Ge MAES SE AN SRE AD Roe EO RIS 8 Hi 


. Error in refusing to receive verdict, held waived. Union 


PR. 60.0: CONNOUY. i.638 cen na en Sede dees Oe 04 CORTES s 


. Under the facts, held that the trial court properly refused 


to treat a certain paper as the verdict of the jury. Union 
P. R. Co. v. Connolly ............ eae Po eieleesesie gees Pass 


. A verdict is the unanimous decision of a jury, reported to 


the court, on matters lawfully submitted to them. Union 
P. R. Co. v. Connolly..........05 OS iavted’ are Wek earns tees Cerccetaieys 


. The district court may permit a party to withdraw his rest 


when no undue advantage is thereby acquired. Union P. 
Bi GO. U. EAMONLION, 6605666666 AE GEE SARSG ENTER OO AG CRS 


It is discretionary with the trial court to permit the jury 
to view property which is the subject of litigation. Alberts 
Ds FEUSONCUET 6 ooieb ale 86 60H k0 Sb el aes avn Si cib Le wepa b's On 4 Wiel Sibs8 P68 


The meaning of instructions is determined by considering 
all that is said on each branch of the case. Lincoln Trac- 
tion Co. v. Brookover.........4. Segcrdahemegsed mate samara 


An instruction which, if standing alone, might be erroneous, 
may not be so when considered with other instructions on 
the same subject. Lincoln Traction Co. v. Brookover....... 


The court should instruct the jury upon all the issues pre- 
sented in the pleadings and evidence. Lincoln Traction Co. 
V. BroOKOver ........eeeeee eae oes Rs un siete WON Ostet a eae 
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14, 


15. 


16. 


17. 


18. 


19. 


20. 


21, 


Where the defendant’s evidence tends to establish a particu- 
lar theory, which constitutes a defense, such theory should 
be submitted to the jury. Sorenson v. Townsend........... 


Where there is no evidence to sustain a material allega- 
tion of the petition, Reld proper to direct a verdict for de 
fendant. Keckler v. Modern Brotherhood of America....... 


Where there is competent testimony tending to support a 
defense, held error to direct a verdict for plaintiff. Con- 
tinental Lumber Co. v. Munshaw & C0........ cece cece ees 


Where the intention of a party is to be ascertained from dis- 
puted circumstances, the inferences to be drawn are for the 
jury. Continental Lumber Co, v. Munshaw & Co0........... 


Where the evidence on a material issue is conflicting, held 
error to direct a verdict. Gillis v. Paddock............005. 
In an action against a surety on his agreement to take and 
pay for an automobile where the defense is breach of the 
agreement, if the evidence is conflicting, held error to direct 
verdict for plaintiff for nominal damages only. Fredrickson 
V. SCONMILTOTH oor ce ccc ccc cc cec ccc cccccccccsscessccsececes 
Where from the undisputed evidence it appears that plain- 
tiff should not recover, held proper to direct a verdict for 
defendant. Baker v. Swift & Co.......... 


In the trial of an action at law, it is reversible error to 


refuse to submit to the jury a legal defense properly pleaded 
and supported by competent evidence. Allen v. Rushforth.. 


Trover. , 
Plaintiff in replevin cannot be held for conversion pending 


trial unless he has appropriated the property, nor after 
judgment of special ownership in him unless he has done 
some act inconsistent with the right conferred by the judg- 


ment. Nelson v. Schmoller .......ccccccccvaee Pebie te eaieewats 
Trusts. 
1. Where a parent divided his property among his sons, one 


of whom agreed to pay a certain sum to one of the daugh- 
ters and he died without having made payment, held, that 
a constructive trust arose which could be enforced against 
the estate of the deceased by the cestui que trust in her 
own name, though the parent was still living. Fox v. Foz.. 


. Petition to subject a trust fund to the payment of legal serv- 


ices held insufficient. Leyda v. Reavis.... 


Vendor and Purchaser. 


1. 


An executory contract for the sale of land which includes 
the homestead, not signed by the wife, is not wholly void, 
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Vendor and Purchaser—Concluded. 


but is obligatory upon the husband, except with respect to 
the homesiead tract. Johnson v. Higgins..........0.0000% 


. A mere option for the purchase of land, indeterminate as 


to time and accompanied by a deed deposited in escrow, is 
terminable on notice by the vendor. Stone v. Snell........ 


. Where a party relies on a record to establish his title and 


to relieve him of knowledge of secret liens the record must 
show a perfect title in the grantor. Weatherington v. Smith, 


Waters. See Corporations, 2. 


1. 


Wills. 


The overflow waters of a stream, which run in a well-defined 
course and again unite with the stream, held part of the 
watercourse and not surface water. Brinegar v. Copass... 


. Evidencee in a suit to prevent diversion of water of a 


stream, held not to establish defense of auverse user. Bur- 
SON V. PETCY .....cccceceee stele s cates ace aete,Siateele eats biti acaiere eeasane 


. Evidence held to sustain finding that claimants were inten- 


tionally omitted from a will. Brown v. Brown............. 


. The burden of proof is on a pretermitted child to show that 


omission to make provision for him in a will was uninten- 
tional. Brown Vv. Brown... .. ccc cece te ccc cttw een eees 


. When there is an irreconcilable repugnancy between clauses 


of a will, the later will prevail over the earlier. Martley v. 
MPC yin aie o raze Bich Riess Ob EE sisi Sele nica tere PO oles aca al Rae Brace alee 


. In construing a will effect will be given to all its provisions. 


Martley v. Martley ......... cesses 7 


A presumption of the due execution of a will arises from 
the presence of an attestation clause which recites the facts 
necessary to the validity of the will. Holyoke v. Sipp....... 


. The power of the court to act under sec. 14, ch. 20, Comp. 


St. 1908, relating to appeals in probate matters, may be in- 
voked by motion to correct the judgment, made at the same 
term. Coulton v. POPE... ccccccccccccccccccceaceves sakes arene 


Witnesses. 


1. 


2. 


An objection to evidence as incompetent does not go to the 
competency of the witness. Brown v. Brown..........000. 


The provisions of sec. 333 of the code against the disclosure 
of confidential communications may be waived, and a party 
calling the attorney who has prepared a will as a witness 
thereto thereby consents that he may disclose the facts at- 
tending its execution. Brown v. Brown. .....cceeccccceees 
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Writnesses—Concluded. 
3. Where a parent divides his.property among his sons, one of 
whom agrees to pay his sister a certain sum, held, in a suit 
by the daughter against the estate of the brother, that the 
father was a competent witness for her. Foz v. Fox....... 601 
Work and Labor. 


Evidence in an action for work and labor, held to sustain ver- 
dict for defendant. Flora v. Chapman ......... coegeceseee G41 


